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THE 


ECCLESIASTICAL   LAW. 


Vacation* 

I.  T^Y  the  common  law  of  the  church,  the  prc^ts  of  the  vaca-  Who  ifaall 

tion  were  to  be  laid  out  for  the  benefit  of  the  church,  of  Jl^**^ 
reserved  for  the  successor ;  but  by  special  privilege  or  custcHn^  ^Tthe  vL- 
the  bishop  or  archdeacon  might  have  the  same,  or  some  part  cancyofa 
thereof;  so  also,  it  is  said,  the  king  might  take  the  profits  of  a  ''«"«*<*• 
free  chapel,  and  the  patron  of  a  donative  the  profits  of  such 
donative,  during  the  time  of  vacation.   Lind.  137.    Gibs.  749. 

But  by  the  statute  of  the  28  H.  8.  c.  11.  (1)  it  is  enacted  a§ 
followeth  ;  viz.  Forasmuch  as  in  the  statute  for  the  payment  of 
first  firuits,  it  is  not  declared  who  sh9.ll  have  the  fi^ts,  tithes,  and 
other  profits  of  spiritual  promotio)%  vffipes,  benefices  and  digni- 
ties, during  the  time  of  vacation  thjfr^^;  divers  of  the  arch- 
bishops and  bishops  of  this  realm  havb  not  only  when  the  time 
of  the  taking  of  tithes  hath  apprd^bhe^^kferfea  the  collation  of 
such  benefices  as  have  been  of  ttfeir  own  patronage,  but  idso 
have  upon  presentations  of  clerks  made  unto  them  by  the  just 
patrons  deferred  to  institute,  induct,  and  admit  the  same  clerks,  to 
the  intent  that  they  might  receive  to  their  own  use  the  same 
tithes  growing  and  arising  during  the  vacation :  so  that  through 
such  delays  (over  and  above  the  first  firuits)  they  have  been  con- 
strained to  lose  all  or  the  most  part  of  one  yearns  profits,  to  tiieir 
great  loss  and  hinderance ;  it  is  therefore  enacted,  that  the  tiiheBf 
n-uits,  oblations,,  obventions,  emoluments,  commodities,  advan^ 
tages,  rents,  and  all  other  whatsoever  revenues,  casualties,  and 
promts,  certain  and  uncertain,  belonging  to  any  archdeaconry^ 
deanry,  prebend,  parsonage,  vicarage,  hospital,  wardenship,  pro- 
vostship,  or  other  spiritual  promotion,  benefice,  dignity,  or  office, 
growing  or  coming  during  the  tip[ie  of  vacation,  shall  belong  to  :  "^ 
such  person  as  shall  be  thereunto  neoct  presented^  promotedy  instittUed^ 
inducted^  or  admitted,  towards  the  payment  of  his  first  finiits. 
_ — — — . — _ '  i 

(1)  Intituled  *'  An  act  for  restitution  of  the  first  fruits  in  time  of 
Tacation  to  the  next  incumbent."  Repealed  as  to  §  §  7,  8.  by  1  &  2  PhS* 
Sf  Mar.  c.  17.  repealed  2Sf  S  Philt  4*  Mar.  e.  4.  but  revived  1  Eliz* 
C.4.  (§6.  24. 
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And  if  any  archbishop,  bishop,  archdeacon,  ordinary,  or  any 
other  person  or  persons  to  their  uses  and  behoof,  shall  receive  or 
take  the  same,  and  shall  not  upon  reasonable  request  render  the 
same  to  the  next  incumbent  lawfully  instituted,  inducted,  or  ad- 
mitted, or  shall  let  qv  interrupt  the  said  incumbent  to  have  the 
same ;  he  shall  forfeit  treble  value,  half  to  the  king  and  half  to 
the  incumbent,  to  be  recovered  in  any  of  the  king's  courts. 
[  2  ]  To  suck  person  as  shall  be  thereunto  next  presented^  promoted^ 

instituted^  inducted,  or  admitted]  In  order  to  receive  the  benefit 
of  this  ^Uuse,  it  is  not  absolutely  necessary,  that  the  clerk  be 
present^  by  the  lawful  patron  ;  but  jf  h^  get  institution  and  in- 
duction^  though  he  is  afterwards  removed  by  quare  impedit,  he, 
and  not  the  clerk  who  comes  in  upon  such  removal,  shall  have 
the  profits  of  the  vacation.  And  the  reason  is,  because  till  he  is 
removed,  he  is  incumbent  de  facto,  and  as  such  is  liable  to  all 
burdens  and  duties,  and  is  therefore  in  reason  and  equity  intitled 
to  all  die  profits.  1  Rol.  Rep.  62.  Gibs.  749.  4  Vin.  Abr.  495. 
But  in  cases  where  the  institution  and  induction  are  declared 
by  law  to  be  ipso  facto  void  (as  in  case  of  simony,  or  the  like), 
there  the  church  having  been  really  never  full  since  the  death  of 
the  foregoing  incumbent,  and  by  consequence  the  vacancy  still 
continuing,  there  the  profits  of  course  shall  pass  to  him  who  shall 
be  next  presented,  instituted,  and  inducted.     Gibs,  749. 

But  though  the  church  doth  become  void  by  the  omission  of 
some  subsequent  duty  to  be  performed,  yet  having  been  full  by 
institution  and  induction,  and  the  person  thereby  liable  to  the 
payment  of  first  fruits,  he  shall  not  lose  the  profits  of  the  vaca- 
tion ;  only  the  profits  from  the  time  of  such  avoidance  ipso  facto 
will  go  to  the  next  incumbent,  as  profits  of  the  vacation,  which 
eommenceth  from  thence.     Gibs.  749. 

Inducted  or  admitted']  This  cannot  be  understood  disjunctively, 
as  if  presentation  or  admission  (without  institution  and  induction) 
intitled  the  successor  to  the  profits  of  the  vacation  ;  but  admis- 
sion here  (coming  after  induction)  was  plainly  added,  to  include 
those  preferments  which  are  not  taken  by  institution  and  induc- 
tion.    And  although  in  preferments  which  are  so  taken,  institu- 
tion gives  a  right  to  enter  upon  and  take  the  profits  as  well  of 
the  vacation  as  others ;  yet  that  which  alone  can  give  a  right  to 
sue  for  them,  is  induction.     Gibs.  749. 
b^pM*»»         2.  Anciently  upon  the  death  of  an  incumbent,  without  any 
■TLbm-'  ^^^"^^  sequestration,  the  rural  dean  was  to  take  the  vacant  bene- 
Ict  Imoouw  fice  into  his  safe  custody,  and  to  provide  for  the  necessary  cure 
ii^voicL       of  souls;  and  to  take  care  that  the  glebe  land  was  seasonably 
tilled  and  sowed,  to  the  best  advantage  of  the  successor,  to  whom 
they  were  to  give  up  the  intermediate  profits,  and  be  allowed 
their  necessary  charges,  which  upon  dispute  were  to  be  moder- 
ated by  the  bishop  or  his  official.     But  the  canon  lawyers  in 


process  of  time  deprived  the  country  deans  of  this,  as  well  as  of 
all  other  parts  of  jurisdiction ;  and  the  chancellors  of  bishops,  or 
their  archdeacons,  laid  claim  to  the  custody  of  vacant  churches, 
and  by  forms  of  sequestration  assigned  them  over  to  the  oeconomi 
or  lay  guardians  of  the  church.     Ken.  Par.  Ant.  647. 

For  now,  the  ordinary  way  of  managing  the  profits  of  vacation 
is  by  sequestration  granted  to  the  churchwardens.  Upon  con- 
sideration of  which,  Dr.  Watson  and  Dn  Gibson  take  occasion 
to  wish,  that  some  of  the  neighbouring  clerCTmen  might  be  ap- 
pointed, and  would  take  upon  them  the  trouble  of  that  office,  in 
inspecting  and  managing  the  profits,  and  of  supplying  or  provid- 
ing for  the  cure^  and  that  the  ordinary,  in  ^antmg  patents, 
would  not  convey  to  chancellors,  commissaries,  or  officials,  the 
right  of  granting  these  sequestrations,  in  times  of  vacation,'  but 
would  reserve  it  to  their  own  immediate  cognisance ;  since  it  is  a ' 
point  in  which  the  interest  of  the  church  and  clergy,  and  also  the 
immediate  care  of  souls  for  the  time^  are  so  nearly  concerned. 
Gibs.  749. 

3.  The   churchwardens,   having    taken   out  a   sequestration 
under  the  seal  of  the  office,  are  to  manage  all  the  profits  and  mentoiftlit 
expences  of  the  benefice  for  the  successor  ^  to  plougn  and  sow  '?****•• 
the  glebe,  gather  in  tithes,  thresh  out  and  sell   com,  repair 
houses,  make  up  his  fences,  pay  his  tenths,  synodals,  and  pro-i  • 
eurations ;   and   what  other  things   are  necessary   during   the 
vacation. 

But  the  sequestrators  cannot  maintain  an  action  for  tithes  in 
then*  own  name,  at  common  law,  nor  in  any  of  the  king's  tem-. 
poral  courts  J  but  only  in  the  spiritual  court,  or  before  the 
justices  of  the  peace  in  such  cases  as  the  law  impowers  them  to 
hear  and  determine.     Johns.  122. 

Thus  in  the  case  of  Berwick  and  Swanton^  T.  1692  j  it  was 
resolved,  that  a  sequestrator  cannot  bring  a  bill  alone  for  tithes  j 
because  he  is  but  as  a  bailif]^  and  accountable  to  the  bishop,  and 
has  no  interest     Bunb.  192. 

4.  B^  the  statute  of  28  H.^.  c.W.  It  shall  be  lawful  to  every  Supplj  of 
archbishop,  bishop,  archdeacon,  and  ordinary,  their  officers  and  *•  «•"•• 
ministers,  to  retain  in  their  custody  so  much  of  the  profits  of  the 
vacation,  as  shall  be  sufficient  to  pay  unto  such  person  asi  shall 

serve  the  cure  his  reasonable  stipend  or  salary.     §  5. 

And  if  the  fruits  of  the  vacation  be  not  sufficient  to  pay  the 
curate's  stipend  and  wages  for  serving  the  cure  the  vacation  time ; 
the  same  shall  be  borne,  and  paid  by  the  next  incumbent,  within 
fourteen  days  next  after  he  hath  the  possession  of  his  living.  §  10. 

And  it  may  be  safest  for  the  churchwardens,  to  get  it  stated 
by  the  ordinary,  when  they  take  out  the  sequestration,  what  they 
are  to  pay  to  the  curate  weekly  for  the  serving  of  the  ciure: 
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when  to 
enter. 


fle^uestnii 
tort  to 
account. 


iDid  th^i  there  can  be  no  contention  about  it  when  they  make  up 
tiiieir  accounts.     Par.  L.  c.  29. 

And  Dr.  Gikson  says,  such  curate  ought  to  be  duly  Ucensed 
]^y  the  ordinary,  for  serving  of  the  cure ;  otherwise  if  he  pro- 
ceeds without  such  Ucence,  ne  can  have  no  title  to  any  stipend 
car  salary  \  nor  can  any  be  legally  reserved  and  deducted  for  him. 
Gibs.  750, 

*  5.  The  fiuccessor's  right  to  enter  commenceth  immediately 
u^n  his  indudiion,  but  hi^  right  to  the  profits  commenceth  from 
t^e  av<Hdi^<^  of  th^  benefi,ce.  But  where  the  benefice  is  in 
]bs^^  f^iji  there  is  a  year  or  more  to  come  in  the  term ;  the 
lessee  ipay  bold  and  &fijoy  the  lease  to  the  end  of  the  year 
irherein  he  is  entered  at  die  time  of  the  death  of  the  last  incum* 
bent;  payii;ig  to  the  successor  all  such  rent  and  services  as  for 
4ie  remnant  of  the  said  ye^a^  shall  upon  such  lease  be  due,  and 
^e  successor  may  jrecover  the  same  in  like  manner  as  his  prede- 
^^essor  might  have  done.  [28  //.  8.  c.  1 1.  §  8.]  (a)  Provided,  that 
every  successor  [after  the  death  of  his  predecessor]  may  have, 
^pon  one  month's  warning  after  his  induction,  the  mansion- 
)iouse  with  the  glebe  belonging  to  the  same  (not  being  sown  at 
^e  time  of  his  predecessor's  death),  for  maintenance  of  his  house- 
]fDld ;  deducting  for  the  same  in  his  rent  as  heretofore  hath  been 
p^id  for  the  sapie,  or  as  it  is  reasonably  w^rth.    §  9.  Swinb.  107. 

6.  As  soon  as  a  new  incumbent  is  instituted  and  inducted,  the 
sequestrators  are  to  account  to  him  for  all  the  profits  of  the  bene- 
fice, which  they  have  received  during  the  vacancy.     Wats,  c.  30. 

Li  which  account  they  may  deduct  their  reasonable  expences, 
|pr  collecting  and  levying  tne  tithes,  fi-uits,  emoluments,  rents, 
and  other  profits  rising  and  growing  during  the  vacation.  28  H.  8. 
c.  11.  $  5. 

(f  he  be  dissatisfied  with  the  account,  he  may  bring  them  to 
ficcpunt  before  t^e  ordinary,  by  whom  all  things  relating  here- 
ipito  ar^  properly  examinable  and  to  be  determined.   Wats.  c.  30. 

In  the  case  of  Jones  and  Barret,  H.  1 724f ;  on  a  bill  by  the 
ifipar  of  W^t  Dean  in  the  county  of  Sussex  against  the  defend- 
ant whp  was  sequestrator,  for  an  account  of  the  profits  received 
4uring  the  vacation ;  it  wai^  objected  for  the  defendant,  that  the 
tiishop  ought  to  have  been  made  a  party,  since  the  sequestrator 
is  accountable  to  him  for  what  he  receives,  by  the  statute  of  28 
H.  8.  And  the  court  seemed  to  think  the  bishop  should  have 
been  a  party ;  but  by  consent  the  cause  was  referred  to  the  bi- 
IJhop  of  thQ  diocese.     Btmb,  192. 

^■■'  -■■.■■II  ,-  .-.■_-__  ._  ..  -  — -■ 

(a)  And  i^ee  9  F/n.  ^6.  36.  But  this  dause  is  repealed  by  the 
1  &  2  Phti.  &  Mar.  c.  17.  as  to  leases  made  by  parsons,  vicars,  or  any 
other  having  any  spiritual  promotion.  Vid.  2  Vem,  Rep.  136.  204-. 
Sefj.  HiWsMSS. 


7.  By  the  28  H.  S.c.  11.    If  an  incumbent  before  his  death  P^oportioa. 
hath  caused  any  of  his  glebe  lands  to  be  manured  and  sown  at  g^^*^ 
his  proper  costs  and  charges  with  any  com  or  grain ;  he  may  predtcCT» 
make  his  testament  of  all  the  profits  of  the  com  growing  upon  "OT'icifeii- 
the  said  glebe  lands  so  manured  and  sown.     §  6.  ^'"** 

But  if  nis  successor  is  inducted  before  the  severance  thereof  firom 
the  ground,  the  successor  shall  have  the  tithe  thereof;  for  althouj^ 
the  executor  represent  the  person  of  the  testator,  yet  he  cannot  r^ 
present  him  as  parson,  inasmuch  as  another  is  inducted.  1  BolFt 
Abr,  655. 

Otherwise,  if  the  parson  dieth  after  severance  from  the  ground^ 
and  before  the  com  is  carried  off;  in  this  case,  the  successor 
shall  have  no  tithe :  because,  though  it  was  not  set  out,  yet  A 
right  to  it  was  vested  in  the  deceased  parson  by  the  severance 
from  the  ground.  The  same  is  true  in  case  of  deprivation,  or 
resignation,  after  glebe  sown :  the  successor  shall  have  the  tithe^ 
if  the  corn  was  not  severed  at  the  time  of  his  coming  in ;  others 
wise  if  severed.     Gibs.  662. 

In  the  case  where  lands  are  let  to  farm,  it  is  enacted  by  the 
11  G.  2.  r.  19.  as  follows :  Whereas,  where  a  lessor  or  lanmord/ 
having  only  an  estate  for  life  in  the  lands,  tenements,  or  keredttoi' 
ments  demised,  happens  to  die  before  or  on  the  day  on  whic^  an;^ 
rent  is  reserved  or  made  payable,  such  rent  or  any  part  thereof 
is  not  by  law  recoverable  by  the  executors  or  administrators  of 
such  lessor  or  landlord ;  lior  is  the  person  in  reversion  entitled 
thereto,  any  other  than  for  the  use  and  occupation  of  such  lands, 
tenements,  or  hereditaments,  from  the  death  of  the  tenant  for  life ; 
of  which  advantage  hath  been  often  taken  by  the  under-tenants, 
who  thereby  avoid  paying  any  thing  tor  the  same :  for  remedy 
thereof,  it  is  enacted,  that  where  any  tenant  for  life  shall  dier 
before  or  on  the  day  on  which  any  rent  was  reserved  or  made' 
payable,  upon  any  demise  or  lease  of  any  lands,  tenements^  or' 
hereditaments,  which  determined  on  the  death  of  s^ch  tenant  fof 
life,  the  executors  or  administrators  of  such  tenant  for  Mfe^  liiaV 
HI  an  action  upon  the  case  recover  of  the  under-tenant,  if  such* 
tenant  for  life  die  on  the  day  on  which  the  same  was  miide  pay- 
able, the  whole,  or  if  before  such  day,  then  a  prop<»rtion  of  such' 
rent  according  to  the  time  such  tenant  for  life  lived,  of  the  last 
year,  or  quarter  of  a  year,  or  other  time  in  which  the  sattd  rent 
was  growing  due ;  making  all  just  aUowances^  or  a  proportion- 
aUe  part  thereof.     §  15. 

Under  which  words  lands,  tenements  of  hereditaments,  if0  hath 
been  holden,  that  not  only  glebe  lands  are  included,  but  idso' 
titkesi  for  tithes  are  hereditaments,  {b)     A  lease  for  a  year,  if  the 

(b)  Quere  the  preamble  to  this  clause,  by  which  it  seems  that  it     - 
does  not  extend  to  a  lease  of  tithes-:  and  no  lease  or  agtwdnieUt  made 
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incumbent  shall  so  long  live  or  continue  incumbent,  is  construed 
to  enure  for  a  year,  and  this  statue,  it  hath  been  argued,  divides 
the  rent,  be  it  for  lands  or  tithes,  between  the  executor  and  suc- 
cessor, making  proportionable  allowances  for  taxes  and  other 
outgoings. 

Sir  William  Blackstone  says,  the  courts  of  law  have  of  late 
years  leaned  as  much  as  possible  against  construing  leases,  where 
no  certain  term  is  mentioned,  to  be  tenancies  at  will,  but  have 
rather  held  them  to  be  tenancies  from  year  to  year  so  long  as 
both  parties  please,  especially  where  an  annual  rent  is  reserved : 
ia  which  case,  they  will  not  suffer  either  party  to  determine  the 
tenancy  even  at  the  end  of  the  year,  without  reasonable  notice  to 
the  other.     2  Bla^  Com,  ]  47. 

And  in  the  case  of  Timmins  and  Randimon^  JH,  5  G.S.  it  is 
said  by  the  court,  that  even  a  lease  at  will  is  a  tenancy  for  a  year 
'Certain ;  and  it  is  not  material  in  such  case,  whether  the  lease  be 
in  writing  or  not  in  writing.     3  Bun\  Hep,  1609. 

On  the  other  hand,  it  is  contended,  that  this  act  between  land- 
lord and  tenant  had  not  the  case  of  tithes  in  contemplation. 
Unto  which  purpose  is  applicable  the  opinion  of  a  very  great 
man,  the  late  bishop  Hoadly^  who,  in  a  letter  to  his  son  upon 
tihds  subject,  expresseth  himself  thus :  "  The  clause  in  the  act  of 
**  1 1  G.  2.  can  only  extend  to  such  leases,  as  tenants  for  life  had 
"  power  by  law  to  make  before  the  said  act ;  the  act  creating  no 
"  new  power,  but  remedying  an  inconvenience  arising  in  the 
"  exercise  of  an  old  power.  This  proves,  that  it  cannot  affect 
"  those  leases,  which  common  incumbents  of  parishes  often 
"  maka  tjo  their  tithe-holders,  fixing  days  of  payment  generally 
"  half-yearly.  Such  leases,  though  expiring  with  their  makers, 
"  yet  are  not  touched  by  this  act,  nor  can  they  deprive  a  succes- 
"  spr  of  any  of  the  tithes  which  fall  after  the  death  of  the  pre- 
**  decessor,  by  virtue  of  this  clause,  which  gives  the  lessor's 
**  e:^ecutors  a  right  to  the  proportion  of  rent  to  the  day  of  his 
**  death ;  because  these  leases  are  not  (properly  speaking)  leases, 
**  nor  of  force  against  the  successor,  and  do  not  give  the  under- 
**  tenant  any  such  advantage,  as  this  clause  was  meant  to  pre- 
*^  vent.  For  the  clause  was  designed  to  prevent  the  cunning  of 
*^  dishonest  under-tenants,  who  took  a  handle  from  such  leases 
^^  to  pay  neither  the  executors  of  the  lessor  nor  his  successor ; 
*'  which  cannot  affect  the  case  of  a  successor  in  a  living,  who 
£  7  ]  **  has  a  right  to  all  the  tithes  from  the  death  of  his  predecessor 
**  without  this  act,  as  the  executors  of  the  predecessors  have  to 
"  all  in  his  time.     And  as  to  the  under-tenant,  if  he  has  paid 


hy  a  parson,  unless  confirmed  by  a  patron  or  ordinary,  and  made 
with  legal  requisites,  can  bind  the  successor;  so  that  a  lease  or 
agreement  cannot  alter  th^  case  as  to  tithes.     Serj.  Hilfs  MSS. 


^cation. 

"  the  predecessor  any  of  those  which  belonged  to  the  successor, 
"  it  is  to  his  own  loss ;  which  ought  to  be  made  up  by  the  pre- 
"  decessor's  executors,  and  may  by  law  be  required.  This 
^'  clause  therefore  had  no  relation  to  the  common  leases  of  in- 

"  cumbents  of  parishes  at  all." His  lordship  adds,  "  These 

"  observations  convinced  no  less  a  lawyer  than  Mr.  Baron 
^^  Clarke,  who  mistaking  the  act  had  given  hb  opinion  to  the 
"  archbishop  of  York  to  the  contrary." 

In  an  anonymous  case,  about  three  years  after  making  this 
act,  reported  by  Buvbury^  M.  1730.  In  the  exchequer:  A 
rector  agreed  with  his  parishioners  for  tithes,  for  a  certain  sum 
payable  yearly  at  Michaelmas.  The  rector  died  about  a  month 
before  Michaelmas.  The  agreement  determining  by  the  death 
of  the  parson,  the  successor  shall  be  entitled  to  tithes  in  kind 
only  from  the  death,  and  the  executor  of  the  last  incumbent  to 
a  proportion  according  to  the  agreement  till  the  time  of  the 
testator's  death.  Ana  this  is  by  an  equitable  construction. 
Bunb.  294. 

With  respect  to  those  tithes  which  are  not  in  lease,  there 
can  be  no  doubt  but  that  the  executor  shall  be  intitled  to  those 
that  became  due  before  the  incumbent's  death,  and  that  the  suc- 
cessor shall  be  intided  to  those  that  became  due  after  the  incum- 
bent's death. 

And  here  a  case  frequently  happeneth,  with  respect  to  moduses 
in  lieu  of  tithes ;  which  tithes,  if  taken  in  kind,  would  have  been 
due  before  the  death  of  the  incumbent,  and  the  modus  for  the 
same  is  not  due  till  after  the  death  of  the  incumbent.  Which 
case  not  coming  in  any  sense  within  the  purview  of  the  said 
statute,  it  seemeth  that  the  executors  are  not  intided  to  the  said 
modus,  or  to  any  part  thereof;  but  that  the  whole  shall  go  to  the 
successor. 

There  is  another  case,  wherein  it  may  be  disputed,  at  what 
time  the  modus  itself  shall  be  said  to  be  due.  As,  for  instance, 
it  is  usual  in  many  places  to  ascertain  the  modus  at  Martinmas, 
by  then  taking  an  account  of  the  stock  for  the  year  preceding ; 
and  not  to  receive  the  modus  till  Easter  following.  In  which 
case  if  it  shall  appear  from  the  evidence,  as  from  payment  thereof 
sometimes  made  at  the  time  .when  ascertained,  or  in  the  inter- 
mediate space  betwixt  that  time  and  the  more  usual  and  ordinary 
days  of  payment,  or  from  receipts  given  and  accepted  for  the  [  8  ] 
same  as  due  at  the  time  when  ascertained,  or  the  like,  and  that 
the  pajonent  thereof  was  only  deferred  for  convenience,  when  the 
incumbent  should  receive  his  other  dues,  or  for  other  like  cause ; 
in  such  case  it  will  be  due  to  the  executor :  But  if  it  shall  appear, 
that  the  same  hath  been  understood  as  not  due  until  such  future 
day,  and  only  advanced  sometimes  before  such  day  to  answer 
the  incumbent's  necessities  or  other  convenience,  then  it  seemeth 
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dial  it  will  ffo  to  the  suceessor.     So  that  this  is  a  matter  not  of 
law,  but  qf&ct;  and  depends  upon  the  evidence. 

As  to  disputes  concerning  things  fixed  to  the  freehold,  as 
hangkigs,  tapestry,  grates,  glasses,  furnaces,  and  such  like; 
these,  falling  in  with  the  general  doctrine  about  what  shall 
belong  to  heirs  or  successors,  on  the  one  hand,  and  executors 
or  amninistrators  on  the  otheri  are  treated  of  under  the  title 

WiMMim  of  bishoprics.     See  Bi0So{l0f 


V«try, 
what. 


[Power  of 
spiritual 
court  over 

▼estry.] 


Notice  of 
the  meet- 
ing. 


[9] 


Who  may 
vote. 


1.  A  Vestry,  properly  speaking,  is  the  assembly  of  the  whole 
parisn  met  together  in  some  convenient  place,  for  the 
dispatch  of  the  affairs  and  business  of  the  parish ;  and  this 
ineeting  being  commonly  held  in  the  vestry  adjoining  to,  or  be- 
longing to  the  church,  it  thence  takes  the  name  of  vestry,  as  the 
place  Itself  doth,  fix)m  the  piiest's  vestments,  which  are  usually 
deposited  and  kept  there.  Par.  L,  c.  17.  [Where  a  disturbance 
took  place  at  a  meeting  of  the  parishioners  convened  for  the  con- 
sideration of  parish  matters,  and  assembled  in  the  parish  churchy 
it  was  held  that  the  ecclesiastical  court  had  jurisdiction  ratione 
loci.  Wilson  vl M^Mathj  SB,SfA.24il.  But  where  the  vestry  is  held 
in  a  vestry  room^  that  court  will  not  interfere  further  than  may 
be  necessary  for  preserving  due  order  and  decorum.  Hutchins 
v.  Denziloe,  I  Hogg.  Rep.  184,  5.] 

2.  On  the  Sunday  before  a  vestry  is  to  meet,  public  notice 
ought  to  be  given,  either  in  the  church  after  divine  service  is 
ended,  or  else  at  tlie  church  door  as  the  parishioners  come  out ; 
both  of  the  calling  of  the  said  meeting,  and  also  the  time  and 
place  of  the  assembling  of  it ;  and  it  will  be  fairest  then  also 
to  declare  for  what  business  the  said  meeting  is  to  be  held,  that 
none  may  be  surprised,  but  that  all  may  have  ftiU  time  before  to 
consider  of  what  is  to  be  proposed  at  the  said  meeting.  Wats, 
c.  39.  Par.  L.  c.l7.  (1)    [And  see  now  58  G.  3.  c.  69.  §  1.  infra.'] 

And  it  is  usual  that  for  half  an  hour  before  it  begins,  one  of 
the  church  bells  be  tolled,  to  give  the  parishioners  notice  of  their 
a3semblin^  together.     Par.  L.  c.  1 7. 

3.  Anciently,  at  the  common  law,  eveiy  parishioner  who  paid 
to  th^  church  rates,  or  scot  and  lot,  and  no  other  person,  had 

(1)  Proclamation  during  divine  service  for  the  meeting  of  a  vestry, 
or  of  the  purport  of  such  meeting,  is  convenient  and  proper,  but  of 
the  result  the  contrary.    Thompson  v.  Tapp^  MSS.    Cas.  17.      See 


a  right  to  OHne  to  these  meetings :  But  this  must  not  be  under- 
stood of  the  minister ;  who  hath  a  special  duty  incumbent  on  him 
in  this  matter,  and  must  be  responsible  to  the  bishop  for  his  care 
herein :  and  therefore  in  every  parish  meeting,  he  presides  for 
the  regulating  and  directing  this  affair  ;  and  this  equally  holds,  •  • 
whether  he  be  rector  or  vicar.  Par,  L.  c.  17.  [See  note  (2)  to 
58  G.  3.  c.  69.  §  1.  infiray  and  id.  5  3.] 

Also  out-dwellers,  occupying  land  in  the  parish,  have  a  vote        * 
in  the  vestry,  as  well  as  the  inhabitants.     Johns.  19. 

4.  JS.  1 1  G.  Pkitlybrami  and  Ryland,     The  plaintiff  brought  Hindering 
a  special  actimi  upon  the  case,  for  excluding  him  from  the  vestry-  v^nom 
room ;  and  upon  demurrer,  the  court  made  no  difficulty,  but  ,JJ^Zf 
that  such  an  action  was  maintainable:   however,  in  this  case, 

they  gave  judgment  for  the  defendant,  it  not  being  averred  that 
the  parish  had  any  property  in  this  room,  or  right  to  meet  there ; 
60  Uiat  for  ought  app^rs  it  might  be  the  defendant's  own  house, 
and  then  he  might  let  in  whom  he  pleased,  and  refose  the  rest. 
Sir.  624. 

5.  And  when  they  are  met,  the  major  part  present  will  bind  Majority 
the  whde  parish.     Wats.  c.  39.  condutive. 

6.  T.  9  G.  2.  Sioug^Uon  and  Reynolds.     Adjudged,   that  the  Power  of 
right  of  adjourning  the  vestry,  is  not  in  the  minister  or  any  other  •«*Jo"niing. 
person  as  chairman,  nor  in  the  churchwardens,  but  in  the  whole 
assembly,  where  all  are  upon  an  equal  footing;  and  the  same 

must  be  decided  (as  others  matters  there)  by  a  majority  of  votes. 
Sir.  1045.  (2) 

7.  And  to  prevent  disputes,  it  may  be  convenient,  that  every  Entry  of 
vestry  act  be  entered  in  the  parish  book  of  accounts ;  and  that  ■*^**  "■**'• 
every  man's  hand  consenting  to  it,  be  set  thereto.     Par.  L.  54. 

[See  58  G.  3.  c.  69.  §  2.  ir^a.'] 

8.  The  vestry  clerk  is  chosen  by  the  vestry;  and  he  acts  as  Clerk, 
register  or  secretary  thereto,  but  hath  no  vote :  and  his  business 

is,  to  attend  at  all  parish  meetings,  and  to  draw  up  and  copy 
all  orders  and  other  acts  of  the  vestry,  and  to  give  out  copies 
thereof  when  necessary :  and  therefore  he  hath  the  custody  erf 
all  books  and  papers  relating  thereto.     Par.  L.  c.  18.  {a) 

9.  The  beadle  (in  the  Saxon  bydel^  from  beodan^  to  bid)  is  Beadk. 

(2)  Cas.  temp,  Hardw.  274.    Foriesc.  168.  S.  C.  Gibs.  1476. 

(a)  But  his  office  is  not  such  fcNr  which  mandamus  will  lie,  though 
perhaps  the  vestry  clerk  may  have  that  writ  to  compel  those  who 
have  the  custody  of  the  parish  books,  to  deliver  them  to  him.  The 
King  V.  the  Churchwardens  of  Croydon^  5  Term  Rep.  713. 

[The  court  refused  to  compel  a  vestry  clerk  to  produce  documents  in 
the  parish  chest  in  his  custody,  it  being  in  effect  to  furnish  evidence 
against  himself  in  an  action  of  libel  brought  by  plaintiff  against  him : 
otherwise,  if  they  had  been  wanted  for  the  purpose  of  advancing  any 
^ecbiiU  riglit.  May  v.  Gnoynne,  ^  B.  S;  A*  301.] 
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chosen  also  by  the  vestry ;  and  his  business  is  to  attend  the 
vestry,  to  give  notice  to  the  parishioners  when  and  where  it  is 
to  meet,  and  to  execute  its  orders  as  their  messenger  or  servant. 
Par,  //•  c.  1 7. 
Sdectirw-  10.  Select  vestries  seem  to  have  grown  from  the  practice  of 
*7«  chusing  a  certain  number  of  persons  yearly,  to  manage  the  con- 

cerns of  the  parish  for  that  year ;  which  by  degrees  came  to  be 
a  fixed  method,  and  the  parishioners  lost  not  only  their  right  to 
concur  in  the  public  management  as  oft  as  they  would  attend,  but 
also  (in  most  places,  if  not  in  all)  the  right  of,  electing  the  man- 
agers. And  such  a  custom,  of  the  government  of  parishes  by  a 
select  number,  hath  been  adjudged  a  good  custom ;  in  that  the 
churchwardens  accounting  to  them  was  adjudged  a  good  account. 
Gibs.  219. 

In  some  parishes,  these  select  vestries  having  been  thought 
oppressive  and  injurious ;  great  struggles  have  been  made,  to 
set  aside  and  demolish  them.     Par,  L.  c.  1 7. 

And  no  wonder  that  it  hath  been  so,  in  such  parishes  where 
by  custom  they  have  obtained  the  power  to  chuse  one  another ; 
for  it  is  not  to  be  supposed,  but  that  if  they  are  guilty  of  evil 
practices,  they  will  chuse  such  persons  as  they  think  will  connive 
at  or  concur  with  them  therein. 

M,  2  W.  Batt  and  others  against  Watkinson.  In  a  prohibition 
prayed  to  the  spiritual  court  at  York,  the  suggestion  set  forth, 
that  the  parish  of  MasTuim  in  Yorkshire  was  an  ancient  parish, 
and  that  time  out  of  mind  there  were  twenty-four  of  the  chief 
parishioners,  who  all  along  had  been  called  the  four  and  twenty; 
and  that  during  time  immemorial,  as  often  as  any  one  of  the 
said  four  and  twenty  parishioners  happened  to  die,  the  rest  sur- 
viving of  the  four  and  twenty  did  chuse,  and  during  all  the  same 
time  used  to  chuse,  one  other  fit  and  able  parishioner  of  the  same 
parish,  to  be  one  of  the  four  and  twenty  in  the  room  of  him  so 
deceased ;  and  that  within  the  said  parish  there  is,  and  during 
time  immemorial  there  always  hath  been  a  custom,  that  the  said 
four  and  twenty  for  the  time  being  have  been  used  and  accustomed 
as  often  as  there  was  occasion  to  make  rates,  and  to  assess 
reasonable  sums  of  money,  upon  the  parishioners  and  inhabitants 
in  the  said  parish  for  the  time  being  for  the  repairs  of  the  church ; 
[  11  ]  3Jid  that  the  churchwardens  of  the  said  parish,  during  all  the 
time  aforesaid,  have  used  to  receive  all  duties  and  dues  for 
burials  in  the  body  or  iles  of  the  said  church ;  and  if  any  of  the 
inhabitants  refused  to  pay  the  said  rates  or  dues  for  burials  as 
aforesaid,  then  the  churchwardens  by  warrant  from  the  twenty 
four  for  the  time  being,  were  used  to  distrain  the  goods  and 
chattels  of  the  said  parishioners  in  the  said  parish ;  and  that  the 
said  twenty-four,  with  the  consent  of  the  vicar  or  curate,  have 
used  to  repair  the  body  and  iles  of  the  said  church ;    and  that 


the  churchwardens  for  the  time  being,  during  all  the  time  afore- 
said, have  always  used  to  give  up  their  accounts  to  the  said  four 
and  twenty,  who  allowed  or  disallowed  the  said  accounts  as  they 
saw  expedient ;  and  that  on  the  allowance  of  such  account,  the 
churchwardens  have  always  been  discharged  from  giving  any 
other  account  in  any  other  place ;  that  the  Plaintiffs  were  church- 
wardens for  the  year  1680;  and  after  this  year  was  ended,  they 
gave  in  their  accounts  to  the  four  and  twenty ;  and  that  though 
all  pleas  concerning  prescriptions  and  customs  ought  to  be  de- 
termined by  the  common  law,  yet  the  defendant  hatn  drawn  and 
cited  them  into  the  spiritual  court  to  give  in  and  pass  their  said 
accounts  there;  and  although  the  said  plaintiffs  have  pleaded 
all  die  matters  aforesaid  in  the  said  spiritual  court,  yet  the  said 
defendant  hath  refused  to  admit  or  to  receive  the  said  plea.  Upon 
great  debate  of  this  case  at  several  times,  the  court  was  of  opinion, 
that  the  custom  was  good  and  reasonable,  and  a  prohibition  was 
granted,     huha.  1027. 

So  that  prescription  and  constant  immemorial  usage  seems  to 
be  the  basis  and  only  support  of  this  select  vestry.  And  pur- 
suant hereunto,  upon  the  same  foundation,  and  for  the  same 
reasons,  was  the  select  vestry  of  the  parish  of  St  Mary  At-Hill 
in  London  confirmed  and  established  in  the  king's  bench,  not 
many  years  ago.  And  since  that  time,  the  select  vestries  of  St. 
Saviour's  and  St  Olave's  in  Southwark,  for  want  of  proof  of 
such  prescription  and  immemorial  usage,  have  been  set  aside 
and  demoUshed.     Par.  L.  c.  17. 

In  the  act  of  the  10  An.  c.  11.  for  building  fifly  new  churches ; 
the  commissioners  shall  appoint  a  convenient  number  of  sufficient 
mhabitants  to  be  vestrymen ;  and  from  time  to  time,  upon  the 
death,  removal,  or  other  voidance  of  any  such  vestryman,  the 
rest  or  majority  of  them  may  chuse  another.     §  20. 

In  the  several  private  acts  for  building  particular  churches ; 
sometimes  the  minister,  churchwardens,  overseers  of  the  poor>  [  12  ] 
and  others  who  have  served,  or  paid  fines  for  being  excused 
from  serving  those  offices;  sometimes,  the  minister,  church- 
wardens, overseers  of  the  poor,  and  all  who  pay  to  the  poor 
rate ;  sometimes,  only  all  who  pay  such  a  sum  to  the  poor  rate ; 
somietimes,  all  who  rent  houses  of  so  much  a  year; — are  ap- 
pomted  to  be  vestrymen  within  such  parishes,  and  no  other 
persons. 

[By  5S  G,  3.  c.  69.  intituled  *An  act  for  the  regulation  of 
parish  vestries,'  (extending  only  to  England  and  Wales ;  public 
clause,  §  II.;  and  amended  by  59  G.  3.  c.  85.)  it  is  enacted^ 
That  no  vestry  or  meeting  of  the  inhabitants  in  vestry  of,  or  for 
any  parish,  shall  be  holden  until  public  notice  shall  have  been  given 
of  such  vestry,  and  of  the  place  and  hour  of  holding  the  same,; 
and  of  the  special  purpose  thereof,  three  days  before  the  day  to 


be  appointed  for  holding  such  vestry  by  the  publication  of  such 
notice  in  the  parish  church  or  chapel  on  some  Sunday  during  or 
immediately  after  divine  service,  and  by  af&dhg  the  same  on  the 
principal  door  of  such  church  or  chapel.    §  1. 

And  for  the  more  orderly  conduct  of  vestries,  in  case  the 
rector  or  vicar  or  "perpetual  curate  shall  not  be  present  (3),  the 
persons  so  assembled  shall  forthwith  appoint  by  plurality  of  votesy 
to  be  ascertained  as  hereinafter  directed,  one  of  the  inhabitants 
•  to  be  the  chairman  of  and  to  preside  in  every  such  vestry ;  and  in 
all  cases  of  equality  of  votes,  the  chairman  shall  (in  addition  to 
such  vote  or  votes  as  he  may  by  virtue  of  this  act  be  entitled  to 
give  in  right  of  his  assessment)  have  the  casting  vote;  and 
minutes  of  the  proceedings  and  resolutions  of  every  vestry  shall 
be  fairly  entered  in  a  book,  (provided  by  the  churchwardens 
and  overseers,)  and  shall  be  signed  by  the  chairman  and  by 
such  other  of  the  inhabitants  present  as  they  shall  think  proper 
to  sign  the  same.    §  2. 

In  all  such  vestries  every  inhabitant  present,  who,  by  the  last 
rate  made  for  the  relief  of  the  poor,  shall  have  been  assessed  in 
respect  of  any  annual  rent,  profit,  or  value,  not  amounting  to 
50/.,  shall  give  one  vote  and  no  more :  if  assessed  for  any  such 
annual  rent,  &c.  amounting  to  50/.  or  upwards,  (whether  in  one 
or  more  than  one  charge,  shall  be  entitled  to  give  one  vote  for 
every  25/.  in  respect  of  which  he  shall  have  been  assessed,  so 
that  no  inhabitant  shall  give  more  than  six  voters,  and  where  two  or 
more  of  the  inhabitants  present  shall  be  jointly  rated,  each  shall 
vote  according  to  the  proportion  which  shall  be  borne  by  him  of 
the  joint  charge ;  and  where  only  one  of  the  persons  jointly  rated 
shall  attend,  he  shall  vote  according  to  the  whole  of  the  joint 
charge.    §  3. 

When  any  person  shall  have  become  an  inhabitant  of  any 
parish,  or  become  liable  to  be  rated  therein  since  the  making  of 
the  last  rate,  he  shall  be  entitled  to  vote  in  respect  of  the  property 
for  which  he  shall  have  become  liable  to  be  rated,  and  shall  con- 
sent to  be  rated,  in  like  manner  as  if  he  should  have  been  actually 
rated  for  tiie  same.     §  4. 

No  person  who  shall  neglect  to  pay  any  rate  for  the  relief  of 
the  poor,  which  shall  be  due  from  and  have  been  demanded  of 
him,  {and)  shall  be  entitled  to  vote  or  to  be  present  in  any  vestry 
until  he  has  paid  the  same.     §  5. 

"  Whereas  the  word  "  aitd^^  was  inserted  by  mistake  in  the 
58  G.  3.  c.  69.  I  5^  It  is  enacted,  that  no  person  who  shall  ne- 
glect to  pay  any  rate  for  the  relief  of  the  poor,  due  from  and 


(3)  The  minister  of  a  parish  has  a  right  to  preside  at  vestry  meet- 
ings. Wilsony.  M'Mathy  3  jB. 4- ^4.  243.  and  244.  no/ w.  S  Phili. 
M»  87*  S.  C. 


demanded  of  him,  shall  vote  or  be  present  at  any  vestry  of  the 
parish  for  which  the  rate  was  made  till  such  rate  is  paid."  59  G.  3. 
(^85.  ^3. 

By  58  6.  3.  c.  69.  §  6.  As  well  the  books  by  this  act  directed 
to  be  provided  and  kept  for  the  entry  of  the  proceedings  of 
vestries,  as  all  former  vestry  books,  and  all  rates  and  assess- 
ments, accounts  and  vouchers  of  the  churchwardens,  overseers 
of  the  poor,  and  surveyors  of  the  highways,  and  other  parish 
officers,  and  all  certificates,  orders  of  courts  and  of  justices,  and 
other  parish  books,  documents,  writings,  and  public  papers  of 
every  parish  (except  the  registry  of  marriages,  bi^tisms,  and 

burials;    see  52  G.  3.  c.  146.  k  5.  tit  lRegt0terO  shall  be  kept 
by  such  person  and  deposited  in  such  place  and  manner  as  the 
inhabitants  in  vestry  shall  direct ;  and  if  any  person  in  whose 
custody  the  same  shall  be,  shall  wilfully  or  negligently  destroy, 
obliterate,  or  injure  the  same,  or  suffer  the  same  to  be  destroyed, 
obliterated,  or  iniured,  or  shall  after  reasonable  notice  and  de- 
mand neglect  to  deliver  the  same  to  such  person,  or  to  deposit 
the  same  in  such  place  as  shall  by  the  order  of  any  such  vestry 
be  directed,  he  shall  on  conviction  or  confession,  or  on  the  oath 
of  one  witness  before   two  justices   of   peace  upon   complaint 
tbareof  made,  forfeit  not  exceeding  50/.  nor  less  than  405.  as 
such  justices  shall  adjudge ;  and  the  same  shall  be  levied  by 
warrant  in  sach  manner  as  poor  rates  may  be  levied,  and  shall 
be  paid  to  the  overseers  and  applied  for  the  relief  of  the  poor ; 
But  nevertheless  every  person  who  shall  unlawfully  retain  in  his 
custody,  or  refuse  to  deliver  to  any  person  authorized  to  receive 
the  same,  or  who  shall  obliterate,  destroy,  or  injure,  or  suffer 
to  be  obliterated,  &c.  any  book,  rate,  assessment,  &c.  or  paper 
belonging  to  any  parish,  or  to  the  churchwardens,  overseers  of 
the  poor,  or  surveyors  of  the  highways  thereof,  may  be  pro- 
ceeded against  in  any  court,  civilly  or  criminally,  as  if  this  act 
had  not  been  made. 

All  provisions  in  this  act  in  relation  to  parishes  shall  extend 
to  all  townships,  vilify  and  places,  having  separate  overseers,  and 
maintaining  their  poor  separately,  and  all  the  directions  herein 
in  regard  to  vestries  shall  be  applied  to  all  meetings  which  may 
by  law  be  holden  of  the  inhabitants  of  any  parish,  township, 
v'dl,  or  place,  for  any  of  the  purposes  in  this  act  expressed ;  and 
the  notices  hereby  required  to  be  given  of  every  vestry  may  in 
places  in  which  there  shall  be  no  parish  church  or  chapel,  or 
where  there  is  not  divine  service,  be  given  in  such  manner  as 
notices  of  the  like  nature  have  been  there  usually  given,  or  as 
shall  be  most  effectual  for  conununicating  the  same  to  the  in- 
habitants.   58  G.  3.  c.  69.  §  7. 

Nothing  in  this  act  shall  alter  the  time  of  holding  any  vestry, 
parish,  or  town  meeting  which  is  by  the  authority  of  any  act  re- 


i«6  aestrg. 

quired  to  be  holden  on  any  certain  day,  or  within  any  certain 
time,  nor  shall  any  thing  in  this  act  affect  the  powers  of  any 
vestry  or  meeting  holden  by  virtue  of  any  special  act  of  any 
ancient  and  special  usage  or  custom,  or  change  or  affect  the 
manner  of  voting  in  any  vestry  or  meeting  so  holden.     §  8. 

Nothing  in  this  act  shall  extend  to  any  parish  within  London 
or  the  borough  of  Southwark.  §  10.  But  only  to  England  and 
Wales.    §  11. 

By  59  G.  3.  c.  85.  §  1.  Any  person  rated  for  the  relief  of  the 
poor  in  respect  of  any  annual  rent,  profit,  or  value,  arising  from 
any  lands,  tenements,  or  hereditaments,  situate  in  any  parish  in 
which  any  vestry  is  holden  under  58  G.  3.  c.  69.,  although  such 
person  shall  not  reside  or  be  an  inhabitant  thereof,  may  be  present 
at  such  vestry,  and  be  entitled  to  give  so  many  votes  at  such 
vestry  in  respect  of  the  amount  of  such  rent  or  value,  as  by  such 
act  any  inhabitant  of  such  parish  present  at  such  vestry  might 
do  if  such  person  were  an  inhabitant  of  such  parish. 

By  §  2.  In  all  cases  where  any  corporation  or  company  of 
such  corporation,  &c.  shall  be  charged  to  such  rate,  either  in  the 
name  of  such  corporation  or  of  any  officer  of  such  corporation, 
the  clerk,  secretary,  steward,  or  other  agent  duly  authorized  may 
be  present  at  any  vestry,  and  such  clerk,  &c.  shall  be  entitled 
to  give  at  such  vestry  such  and  so  many  votes  in  respect  of  the 
amount  of  the  rent,  &c.  of  such  lands,  &c.  as  by  58  G.  3.  c.  69. 
any  inhabitant  assessed  to  such  rate  present  might. 

By  §  3.  No  clerk,  secretary,  steward,  or  agent,  shall  be  entitled 
to  be  present  or  to  vote  at  any  vestry,  unless  all  rates  which 
have  been  assessed  in  respect  of  the  annual  rent,  &c.  in  right  of 
which  any  such  clerk,  &c.  shall  claim  to  be  present  and  vote, 
which  shall  be  due  and  which  have  been  demanded  before  the 
meeting  of  such  vestry,  shall  have  been  paid. 

Where  feoffees  of  a  charity  were  directed  to  do  certain  acts 
only  in  a  vestry  or  meeting  of  the  said  feoffees,  and  of  ten  of  the 
inhabitants  of  the  parish  which  should  be  vestrymen  in  the  said 
parish,  and  not  feoffees,  it  was  held  that  the  votes  were  to  be 
taken  per  capita^  and  not  according  to  the  provisions  of  the  Vestry 
Act.  (58  G.  3.  c.  69.)  Jtto.  Gen.  v.  Wilkinson,  3  Brod.  Sr  Bing. 
R.  266. 

As  to  select  vestries  for  reUef  of  the  poor,  see  59  G.  3.  c.  1 2. 
The  King  v.  Woodman.  ^  B.  S^  A.  Rep^  Bum's  Justice^  by 
ChetwyndJ] 
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A  VICAR,  vicariuSf  is  one  that  hath  a  spiritual  promotion  or 
living  under  the  parson ;  and  is  so  denominated,  as  officiat- 
ing vice  e/us,  in  his  place  or  stead.      And  such  a  promotion  or 
living  is  called  a  vicarage ;  which  is  a  part  or  portion  of  the 
parsonage  allotted  to  the  vicar  for  his  maintenance  and  support. 

This  part  or  portion  is  in  some  places  an  annual  sum  of  money 
certain ;  but  in  most  places  it  is  a  part  of  the  tithes  in  kind, 
which  most  connunonly  is  the  small  tithes ;  and  in  some  places 
he  hath  a  part  of  the  great  tithes,  and  also  of  the  glebe :  and 
such  a  one  is  called  a  vicar  endowed. 

Thus  he  that  hath  the  riffht  to  the  possession  of  the  lesser 
part,  is  called  a  vicar ;  and  he  that  hath  the  other  and  greater 
part  of  tithes,  is  called  the  parson,  who  in  some  parishes  is  a 
clergyman,  and  sometimes  the  minister  or  incumbent  of  the  same 
church ;  but  in  other  places  he  is  a  mere  layman,  and  cannot 
supply  the  church  but  by  a  spiritual  vicar :  and  this  so  possessed 
by  a  layman,  is  called  an  impropriation^  and  himself  the  impro^ 
priator. 

An  appropriation  b  properly  when  such  a  parsonage  (or 
vicarage  or  other  church  preferment)  is  in  the  hands  or  possession 
of  some  ecclesiastical  person  and  his  successors,  and  can  be 
made  only  to  a  body  politic  or  corporation  spiritual,  that  hath 
succession,  whereby  such  body  becomes  perpetual  incumbent  of 
the  benefice  appropriated,  and  shall  for  ever  enjoy  the  tithes  and 
other  profits,  and  the  cure  of  souls  belonging  thereto. 

But  the  words  impropriation  and  appropriation  are  generally 
confounded  in  the  books :  and  the  law  concerning  the  whole  is 
treated  of  under  the  title  Appropriation,  and  see  INDEX, 
Vicarage. 


WiitdiX  general.  cu] 

yiCAR  general  is  an  officer  whose  office   is   usually  annexed 
to  that  of  Chancellory  and  is  therefore  treated  of  under  that 
title.    See  JFee0. 

misil    See  i^olttiapsf. 


yi  laica  remaoenda  is  a  writ  which  (upon  the  bishop's  certifi- 
cate in  chancery  of  a  force  and  resistance  touching  a  church) 


1ft  r  m&imm. 

lieth  where  a  debate  or  controversy  is  between  two  parsons  for  a 
church,  the  one  whereof  doth  enter  into  the  church  with  strong 
hand  and  great  power  of  the  laity,  holding  the  other  out,  and 
keeping  possession  thereof  with  force  and  arms.  Whereupon  he 
that  is  so  held  out  of  possession  may  have  the  said  writ  directed 
to  the  sheriff  of  the  county,  to  remove  the  force  within  that 
church,  and  (if  need  be)  to  raise  the  power  of  the  county  to  his 
assistance,  and  to  arrest  and  imprison  the  perscms  that  make  re^ 
sistance,  so  as  to  have  their  bodies  before  the  king  at  a  certain 
day  to  answer  the  contempt.  Which  writ  is  sometimes  grant- 
able  without  the  bishop's  certificate  as  aforesaid :  for  it  may,  as 
it  seemeth,  be  had  upon  a  surmise  made  thereof  by  the  incum- 
bent himself  without  such  certificate ;  there  being  a  distinct  and 
several  form  thereof  in  each  of  the  said  cases.  So  that  this 
writ  properly  lieth  for  the  removal  of  any  forcible  possession  of 
a  church  kept  by  laymen.     God,  64>5.  F,  N,  B.  124. 

By  this  writ  the  sheriff  ought  not  to  remove  the  incumbent' 
who  is  in  possession  of  the  church,  whether  the  possession  be  of 
right  or  wrong;  but  only  to  remove  the  force.  JF.  N. B>  125. 

The  writ  is  made  returnable  into  the  king's  bench,  in  which 
court  the  offenders  shall  be  fined  and  punished  for  the  force : 
and  restitution  also. shall  be  awarded  out  of  the  same  court  (as 
it  seemeth).     Wats.  c.  30. 


?lllt0ttatton.  (1) 

"VrOTE,  free  chapels  and  donatives  (unless  such  donative  hath 
received  the  augmentation  of  queen  Anne*s  bounty)  are 
r  2^  1    exempt  from  the  visitation  of  the  ordinary;  the  first  being  visit- 
able only  by  commission  from  the  king,  and  the  second  by  com- 
mission from  the  donor :  And  there  are  also  other  churches  and 
chapels  exempted,  which  did  belong  to  the  monasteries ;  having 
heretofore  obtained  exemptions  from  ordinary  visitation,  and  be- 
ing visitable  only  by  the  pope ;  which  by  the  statute  of  25  H.  8% 
<?.  31.  were  made  visitable  by  the  king,  or  by  commission  under 
the  great  seal.    These,  and  other  exempted  churches  or  chapels, 
so  far  forth  as  they  are  exempted,  are  not  treated  of  under  this 
title ;  the  purport  whereof  extendeth  only  to  places  visitable  by 
the  bishop  or  his  subordinate  officers. 
Ongiii.  1.  For  the  government  of  the  church,  and  the  correction  of 

offences,  visitations  of  parishes  and  dioceses  were  instituted  in 

(1)  See  Com,  Dig.  tit.  Visitor, 
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the  ancient  church;  that  so  all  possible  care  might  be  taken  to 
have  good  order  kept  in  all  places.     God.  Append,  7.  (1 ) 

2.  For  the  first  six  hundred  years  after  Christ,  the  bishops  in  AVho  shall 
their  own  persons  visited  all  the  parishes  within  their  respective  ^^** 
dioceses  every  year ;  and  they  had  several  deacons  in  every  dio- 
cese to  assist  them.     Aft^r  that,  they  had  authority  in  case  of 
sickness,  or  other  public  concerns^  to  delegate  priests  or  deacons 

to  assist  them  ;  and  hereupon,  as  should  seem,  they  cantoned 
their  great  dioceses  into  archdeaconries,  and  gave  the  archdea- 
cons commissions  to  visit  and  enquire,  and  to  give  them  an 
account  of  all  at  the  end  of  their  visitations ;  and  the  bishops 
reserved  the  third  year  to  themselves,  to  inform  themselves 
(amongst  other  things)  how  the  archdeacons,  their  substitutes^ 
performed  their  duties.     Deg,  p,  2.  c.  15.     Johns.  151. 

3.  By  a  constitution  of  Otho^  archbishops  and  bishops  shall  How  often, 
go  about  their  dioceses  at  fit  seasons,  correcting  and  reforming  ^gj."  ^^^ 
the  churches,  and  consecrating  and  sowing  the  word  of  life  in 

the  Lord's  field.     Ath.  56. 

And,  regularly,  the  order  to  be  observed  therein  is  this :  In  a 
diocesan  visitation,  the  -bishop  is  first  to  visit  his  cathedral 
church ;  afterwards  the  diocese :  In  a  metropolitical  visitation, 
the  archbishop  is  first  to  visit  his  own  church  and  diocese ;  then 
in  every  diocese  to  begin  with  th6  cathedral  church,  and  proceed 
thence  as  he  pleaseth  to  the  other  parts  of  the  diocese.  Which 
appears  firom  abundance  of  instances  in  the  ecclesiastical  records, 
as  well  of  papal  dispensations  for  the  archbishop  to  visit  without 
observing  tlie  said  order,  as  of  episcopal  licences  for  the  visitor 
to  begin  in  other  parts  of  the  diocese  than  in  the  cathedral  [15] 
church.     Gibs.  9*67. 

And  this  sprang  fi-om  the  precept  of  the  canon  law,  which 
requires,  that  the  archbishop,  willing  to  visit  his  province,   shall 

(1)  Visitatorial  power  in  other  establishments  than  ecclesiastical  cor* 
porations  is  an  appointment  of  the  founder,  or  by  implication  of  law« 
and  is  not  of  ecclesiastical  origin.  Spiritual  corporations  are  visited 
by  the  ordinary :  if  he  is  visitor  as  ordinary,  an  appeal  lies  to  his  su- 
perior from  his  deprivation ;  but  if  as  patron,  no  appeal  lies.  Per 
lord  HoUy  in  Philips  v.  Bury,  2  T.  R.  353.  3  Salk.  379.  And  see  2  Rol. 
229.  A  motion  for  a  mandamus  to  a  visitor  to  exercise  his  power 
during  a  vacancy  of  a  stall  was  not  pressed,  on  lord  Mansfield* s  Bay' 
ing,  Whether  the  bishop  can  have  a  jurisdiction  to  determme  whether 
a  successor  prebendary,  or  the  other  prebendaries,  are  entitled  to  the 
profits  of  a  stall  during  its  vacation,  or  whether  matters  of  property 
in  cathedrals  can  be  determined  otherwise  than  according  to  the 
course  of  the  law  of  the  land,  is  a  great  question ;  and  certainly,  the 
dean  and  chapter  must  have  an  opportunity  to  shew  cause  against  a 
mandamus  being  issued  to  the  bishop  to  exercise  such  a  jurisdiction* 
The  King  v,  the  Bishop  ofDurham^  1  Burr.  567,  568. 

VOL.  IV.  C 
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first  visit  the  chapter  of  his  own  church,  and  city,  an^  his  own 
diocese :  and  after  he  hath  once  visited  all  the  dioceses  of  his 
province,  it  shall  be  lawfiil  for  him  (having  first  required  the 
advice  of  his  suffragans,  and  the  same  being  settled  before  them, 
which  shall  be  put  in  writing  that  all  may  know  thereof)  to  visit 
again  ;  according  to  the  order  aforesaid,  although  his  suffragans 
shall  not  assent  thereunto.  And  the  like  form  of  visiting  ob- 
served by  the  archbishops  shall  be  observed  also  by  the  bishops 
in  their  ordinary  visitations.     Gibs.  957.  (2) 

By  Can.  60.  For  the  office  of  confirmation,  it  is  injoined,  that 

the  bishop  shall  perform  that  office  in  his  visitation  every  third 

year ;  and  if  in  that  year,  by  reason  of  some  infirmity,  he  be 

*Tiot  able  personally  to  visit,  then  he  shall  not  omit  the  same  the 

next  year  after,  as  he  may  conveniently. 

Upon  which  Dr.  Gibson  observeth,  that  by  the  ancient  canon 
law,  visitations  were  to  be  once  a  year :  but  it  is  to  be  noted, 
that  those  canons  were  intended  of  parochial  visitations,  or  a 
personal  repairing  to  every  church ;  as  appears  not  only  from 
the  assignment  of  procurations  (originally  in  provisions,  and  af- 
terwards in  money)  for  the  reception  of  the  bishop ;  but  also  by 
the  indulgence  which  the  law  grants  in  special  cases,  where  every 
church  cannot  be  conveniently  repaired  to,  of  calling  together 
the  clergy  and  laity  from  several  parts  unto  one  convenient 
place,  that  the  visitation  of  them  may  not  be  postponed.  From 
this  indulgence,  and  the  great  extent  of  the  dioceses,  grew  the 
custom  of  citing  clergy  and  people  to  attend  visitations  at  parti- 
cular places ;  the  times  of  which  visitations,  as  they  are  now 
usually  fixed  about  Easter  and  Michaelmas,  have  evidently 
sprung  fi'om  the  two  yearly  synods  of  the  clergy,  which  the  ca- 
nons of  the  church  required  to  be  held  by  eveiy  bishop  about 
those  two  seasons,  to  consider  of  the  state  of  the  church  and  re- 
ligion within  the  respective  dioceses  :  an  end  that  is  also  answered 
by  the  presentments  that  are  there  made  concerning  the  manners 
of  the  people;  as  they  used  to  be  made  to  the  bishop  at  his 
visitation  of  every  particular  church.  But  as  to  parochial  visit- 
ation, or  the  inspection  into  the  fabrics,  mansions,  utensils,  and 
[  16  ]  ornaments  of  the  church,  that  care  hath  been  long  devolved 
upon  the  archdeacons  ;  who  at  their  first  institution  in  the  ancient 
church  were  only  to  attend  the  bishops  at  their  ordinations,  and 
other  public  services  in  the  cathedral :  but  being  afterwards  oc- 
casionally employed  by  them  in  the  exercise  of  jurisdiction,  not 
only  the  work  of  parochial  visitation,  but  also  the  holding  of  ge- 

(2)  The  archbishop  of  Canterbury  never  visits  the  diocese  of  Lon- 
don, by  agreement  with  the  bishop  ;  in  conideration  whereof,  if  a 
cause  arises  within  that  diocese,  and  the  suit  is  brought  in  the  arches 
before  the  archbishop,  though  this  is  per  saltum,  the  bishop  is  to  al- 
low it.     3  SalL  379. 


ueral  synods  or  visitations  whett  the  l)ishop  did  not  visit,  came 
by  d^rees  to  be  known  and  established  branches  of  the  archi* 
diaconal  office  as  such;  which  by  this  means  attained  to  the 
dignity  of  ordinary,  instead  of  delemited  jurisdiction.  And  by 
these  degrees  came  on  the  present  law  and  practice  of  triennial 
visitations  by  bishops ;  so  as  the  bishop  is  not  only  not  obliged 
by  law  to  visit  annually,  but  (what  is  more)  is  restrained  from  it, 
Gibs.  958. 

Lindwood  says,  the  archdeacon,  although  there  be  not  a 
cause,  may  visit  once  a  year :  but  if  there  be  cause,  he  may  visit 
oftener.  Nor  doth  it  hinder,  where  it  is  said  in  the  canon  law, 
that  he  ought  to  visit  from  three  years  to  three  years ;  for  this  is 
to  be  understood  so  that  he  shall  visit  from  three  years  to  three 
years  of  necessity,  but  he  may  visit  every  year  if  he  will. 
Lind.  49. 

4.  In  the  bishop's  triennial,  as  also  in  visitations  regal  and  iDliihition 
metropolidcal,  all  inferior  jurisdictions  respectively  are  inhibited  during  th« 
from    exercising    jurisdiction,  during    such    visitation.      And  Station^* 
we   find   in   the    time    of  archbishop  Winchelsey,    a  bishop 
prosecuted  for  exercising  jurisdiction  before  the   relaxation  of 
the  inhibition ;  and  in  archbishop  Tillotson's  time,  a  bishop  sus* 
pended,  for  acting  after  the  inhibition.  And  even  matters  begun 
in  the  court  of  the  inferior  ordinary  (whether  contentious  or  vo- 
luntary) before  the  visitation  of  the  superior,  are  to  be  carried 
on  by  the  authority  of  such  superior.  Gibs.  958. 

However,  it  hath  not  been  unusual,  especially  in  metropoliti- 
cal  visitations,  to  indulge  the  bishops  and  inferior  courts,  in 
whole  or  in  part,  in  the  exercise  of  jurisdiction,  pending  the  vi- 
sitation. Thus,  we  find  relaxations  granted,  pending  the  visit- 
ation by  archbishop  Abbot ;  and  by  others,  an  unlimited  leave 
or  commission  to  exercise  jurisdiction,  or  proceed  in  cases,  not- 
withstanding the  visitation ;  and  elsewhere,  a  leave  to  confirm 
orders,  confirm,  grant  fiats  for  institution,  institute,  or  correct, 
whilst  the  inhibition  continued  in  other  respects.  Id. 

After  the  relaxation  of  the  inhibition,  and  especially  in  me- 
tropolidcal visitations,  we  find  not  only  reservations  of  power  to     r  1 7  "] 
rectify  and  punish  the  comperta  et  detecta,  but  also  special  com- 
missions issued  for  that  end.  Id, 

5»  Can,  125.  All  chancellors,  commissaries,  archdeacons,  ofli-  vThere. 
cials,  and  all  others  exercising  ecclesiastical  jurisdiction,  shall 
appoint  such  meet  places  for  the  keeping  of  their  courts,  by  the 
assignment  or  approbaUon  of  the  bishop  of  the  diocese,  as  shall 
be  convenient  for  entertainment  of  those  that  are  to  make  their 
appearance  there,  and  most  indifferent  for  their  travel:  And 
likewise  they  shall  keep  and  end  their  courts  in  such  convenient 
time,  as  every  man  may  return  homewards  in  as  due  season  as 
may  be. 

c  2 


17  msimiott. 

General  (5.  Langtoti.  The  archdeaconfe  in  their  visitation  shall  see  that 

^^tor  ^^  offices  of  the  church  be  duly  administered ;  and  shall  take 
an  account  in  writing  of  all  the  ornaments  and  vtensils  of  the 
churches,  and  also  of  the  vestments  and  books;  which  they 
shall  cause  to  be  presented  before  them  every  year  for  their  in- 
spection, that  they  may  see  what  have  been  added,  or  what  have 
been  lost.     Lind.  50. 

Account  in  writing]  And  it  would  be  well  to  have  the  same 
indented :  one  part  to  remain  with  the  archdeacon,  and  the 
other  with  the  parishioners.    Lind.  50. 

Utensils]  That  is,  which  are  fit  or  necessary  for  use :  and  by 
these  are  understood  all  the  vessels  of  the  church  of  every  kind. 
Lind.  50. 

Every  year]  That  is,  every  year  in  which  they  shall  visit.    Id. 

That  they  may  see]  Therefore  the  archdeacon  ought  to  go  to 
the  place  in  person  to  visit,  and  not  to  send  any  other ;  which  if  he 
tfo,  he  shall  not  have  the  procurations  (due  upon  the  account  of 
visiting)  in  money :  but  otherwise,  he  whom  he  shall  send  shall 
receive  procurations  for  himself  and  his  attendants  in  victuals. 
Lind.  50. 

Otho.  Concerning  archdeacons,  we  do  ordain,  that  they  visit 
the  churches  profitably  and  faithfully ;  by  inquiring  of  the  sacred 
vessels,  and  vestments,  and  how  the  service  is  performed,  and 
generally  of  temporals  and  spirituals :  and  what  they  shall  find 
to  want  correction,  that  they  correct  diligently.  And  when  they 
visit,  correct,  or  punish  crimes,  they  shall  not  presume  to  take 
any  thing  of  any  one  (save  only  moderate  procurations),  nor  to 
[  18  ]  give  sentence  against  any  persons  unjustly,  whereby  to  extort 
money  from  them.  For  whereas  these  and  such  like  things  do 
savour  of  simony,  we  decree,  that  they  who  do  such  things  shall 
be  compelled  by  the  bishop  to  lay  out  twice  as  much  for  pious 
uses;  saving  nevertheless  other  canonical  punishment  against 
them.  And  they  shall  endeavour  frequently  to  be  present  at 
the  chapters  in  every  deanry,  and  therein  instruct  the  clergy 
(amongst  other  things)  to  live  well,  and  to  have  a  sound  know- 
ledge and  understanding  in  performing  the  divine  offices. 
Athon.  52. 

Chapters]  That  is,  rural  chapters.  Athon,  54. 

Reynolds]  We  enjoin  the  archdeacons  and  their  officials,  that 
in  the  visitation  of  churches  they  have  a  diligent  regard  to  the 
&bric  of  the  church,  and  especially  of  the  chancel,  to  see  if 
they  want  repair ;  and  if  they  find  any  defects  of  that  kind,  they 
shall  limit  a  certain  time  under  a  penalty  within  which  they  shall 
be  repaired.  Also,  they  shall  inquire  by  themselves,  or  their 
officials,  in  the  parishes  where  they  visit,  if  there  be  ought  in 
things  or  persons  which  wanteth  to  be  corrected ;  and  if  they 
shall  find  any  such,  they  shall  correct  the  same,  either  then  or 
in  the  next  chapter.  Lind.  5S. 


And  their  officials']  Here  it  seemeth  to  be  intimated,  that  the 
archdeacon's  official  may  visit ;  which  yet  is  not  true,  at  least  in 
his  own  right ;  yet  he  may  do  this  in  the  right  of  the  archdea- 
con, when  the  archdeacon  himself  is  hindered.  LtTid.  53, 

Sratford.  Forasmuch  as  archdeacons  and  other  ordinaries  in 
their  visitations,  finding  defects  as  well  in  the  churches  as  in  the 
ornaments  thereof  and  the  fences  of  the  churchyard  and  in  the 
houses  of  the  incumbents,  do  command  them  to  be  repaired  un^ 
der  pecuniary  penalties ;  and  from  those  that  obey  not,  do  extort 
the  said  penalties  by  censures,  wherewith  the  said  defects  ought 
to  be  repaired,  and  thereby  enrich  their  own  purses  to  the  da- 
mage of  the  poor  people :  therefore  that  there  may  be  no  oc-r 
casion  of  complaint  against  the  archdeacons  and  other  ordinaries 
and  their  ministers  by  reason  of  such  penal  exactions,  and  that 
it  becometh  not  ecclesiastical  persons  to  gape  after  or  enrich 
themselves  with  dishonest  and  penal  acquisitions,  we  do  ordain^ 
that  such  penalties,  so  often  as  they  shall  be  exacted,  shall  be 
converted  to  the  use  of  such  repairs,  under  pain  of  suspension  [  19  ] 
ab  officio^  which  they  shall  ipso  facto  incur,  until  they  shall  ef- 
fectually assign  what  was  so  received  to  the  reparation  of  the 
said  defects.  Lind.  224«« 

Can.  86.  Every  dean,  dean  and  chapter,  archdeacon,  and 
others  which  have  authority  to  hold  ecclesiastical  visitations  by 
composition,  law,  or  prescription,  shall  survey  the  churches  of 
his  or  their  jurisdiction,  once  in  every  three  years,  in  his  own 
person,  or  cause  the  same  to  be  done ;  and  shall  from  time  to 
time  within  the  said  three  years  certify  the  high  commissioners 
for  causes  ecclesiastical,  every  year,  of  such  defects  in  any  the 
said  churches,  as  he  or  they  do  find  to  remain  unrepaired,  and 
the  names  and  surnames  of  the  parties  faulty  therein.  Upon 
which  certificate  we  desire  the  said  high  commissioners  will  esp 
officio  mew  send  for  such  parties,  and  compel  them  to  obey  the 
just  and  lawful  decrees  of  such  ecclesiastical  ordinaries  making 
such  certificates. 

Note,  since  the  making  of  these  canons,  the  high  commissioiji 
court  was  abolished  by  act  of  parliament.  (3) 

7.  In  the  year  1626,  Mr.  Huntley,  rector  of  Stourmouth,  was  visitation 
required  by  Dr.  Kinsley,  archdeacon  of  Canterbury,  to  preach  a  sermon, 
visitation  sermon ;  which  he  refused*  And  being  cited  before  the 
high  commissioners,  it  was  urged,  that  lie  was  bound  to  the  per- 
formance of  that  oflBce  in  pursuance  of  the  archdeacon's  mandate, 
by  virtue  of  his  oath  of  canonical  obedience.  He  answered, 
that  he  was  not  a  licensed  preacher,  according  to  the  canons 
of  1603 ;  and  especially,  that  he  was  not  bound  thereunto  by  his 


(3)  And  never  again  to  be  erected.    16  Car  A.  c.  1 1.  §  3.   l.fV^SfM^ 
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said  oatb)  which  implieth  only  an  obedience  according  to  the 
canon  law,  as  it  is  in  force  in  this  realm ;  and  that  there  is  no 
canon,  foreign  or  domestic,  which  requireth  him  to  do  this ;  but 
on  the  contrary,  that  the  ancient  canon  law  injoineth  the  visitor 
himself  to  preach  at  his  own  visitation.  But  the  court  admo- 
nished him  to  comply ;  and  on  his  refusal,  fined  him  500/.  and 
imprisoned  him  till  he  should  pay  the  same,  and  also  make  sub- 
mission; and  afterwards  degraded  and  deprived  him.  Johns. 
Huntlej/s  case. 

But  this  perhaps  may  be  one  instance,  amongst  others,  charged 
against  that  court  whilst  it  subsisted,  of  carrying  matters  with  a 
pretty  h^h  hand. 

And  Dr.  Ayliffe  observes  from  the  sixth  book  of  the  Decretals, 

that  amongst  the  orders  to  be  observed  by  archbishops,  bishops, 

C  20  3    and  others  in  their  visitations,  the  first  is,  that  they  ought  to 

preach  the  word  of  God,  by  giving  the  congregation  a  sermon. 

Ayl.Par.  515. 

Nevertheless,  it  is  presumed,  very  few  clergymen  would  refuse 
to  discharge  the  offices  of  their  function  on  the  like  occasion,  at 
the  request  or  intimation  of  their  superior. 
Exhibits,  g.  Caw.  137.     Forasmuch  as  a  chief  and  principal  cause  and 

use  of  visitation  is,  that  the  bishop,  archdeacon,  or  other  assigned 
to  visit,  may  get  some  knowledge  of  the  state,  sufficiency,  and  abi- 
lity of  the  clergy,  and  other  persons  whom  they  are  to  visit : 
We  think  it  convenient,  that  every  parson,  vicar,  curate,  school- 
master, or  other  person  licensed  whosoever,  do  at  the  bishop*s 
first  visitation,  or  at  the  next  visitation  after  his  admission,  shew 
and  exhibit  unto  him  his  letters  of  orders,  institution,  and  in- 
duction, and  all  other  his  drspensations,  licences,  or  faculties 
whatsoever,  to  he  by  the  said  bishop  either  allonioed^  or  (if  there  be 
just  cause)  disallowed  and  rejected ;  and  being  by  him  approved, 
to  be  (as  the  custom  is)  signed  by  the  register  :  And  that  the 
nxlhole  fees  accustomed  to  be  paid  in  the  visitations  in  respect  of 
the  premises,  be  paid  only  once  in  the  whole  time  of  every  bi- 
shop, and  afteirwards  bub  half  of  the  said  accustomed  fees^  in  every 
other  visitation,  during  the  said  bishop's  continuance. 

To  be  by  the  said  bishop  allowed]  None  but  the  bishop,  or  other 
person  exercising  ecclesiastical  authority  by  commission  from  him, 
hath  right  de  jure  comnmni  to  require  these  exhibits  of  the  clergy; 
nor  doth  the  enacting  part  of  this  canon  convey  the  right  to  any 
other ;  and  therefore,  if  any  archdeacons  are  intitled  to  require 
exhibits,,  in  their  visitations,  it  must  be  upon  the  foot  of  custom ; 
the  beginning  whereof  hath  probably  been  an  incroachment ; 
since  it  is  not  likely,  that  any  bishop  should  give  to  the  arch- 
deacon and  his  official  a  power  of  allowing  or  disallowing  such 
instruments  as  have  been  granted  by  himself  or  his  predecessors. 
Gibs.  959. 


Whole  Jees]  In  the  registry  of  archbishop  Islip,  there  is  a  se- 
questration of  the  benefices  of  divers  clergymen  refusing  to  make 
due  exhibits  in  a  visitation.  Gibs,  1545. 

And  qfierwards  but  half  of  the  said  accustomed  Jees']  Lindwood, 
speaking  of  the  letters  of  orders  to  be  exhibited  by  stipendiary 
curates  going  from  one  diocese  to  another,  saitli  tliut  after  tlic 
archdeacon  or  his  official  or  other  ordinary  hath  satisfied  himself 
of  their  orders  and  of  their  life  and  conversation,  they  may  be  ad- 
mitted to  officiate,  and  their  names  ought  to  be  entered  in  the  re-  r  o  ■  -i 
gister  of  such  ordinary ;  whereupon  in  other  visitations  or  in-  •-  ^ 
quiries  their  letters  of  orders  ought  not  to  be  reinspected,  nor 
their  names  to  be  entered  again,  seeing  they  are  sufficiently 
known  already :  And  so  diey  do  ill  (he  says)  who  in  every  of 
their  visitations  take  something  for  the  inspection  and  api)ro- 
bation  of  the  said  letters  of  orders ;  seeing  such  entry  ought  not 
to  be  made  but  once,  namely,  at  the  first  admission.  Litid.  225. 
Gibs.  959. 

9.  Edm.  There  shall  be  in  even/  deanry  two  or  three  men,   „ 
having  God  before  their  eyes,  who  shall  at  the  command  of  tlie  ments,  by 
archbishop  or  his  official,  present  unto  them  the  public  excesses  whom  to 
of  prelates  and  other  clerks.     Lind.  277.  ^  ™**^®* 

In  every  deamy]  That  is,  in  every  rural  deanry.     Lind.  277. 

Public  excesses']  That  is.  notorious,  whereof  there  is  great 
and  public  infamy ;  and  this,  although  the  same  be  not  upon 
oath :  but  if  such  excesses  shall  not  be  notorious,  then  the  same 
shall  not  be  presented,  unless  there  be  proof  upon  outh.  Lind, 
277. 

As  to  the  churchwardens'  duty  in  this  particular,  although  they 
have  for  many  hundred  years  been  a  body  corporate,  to  tiike 
care  of  the  goods,  repairs,  and  ornaments  of  the  church,  as  aji- 
pears  by  the  ancient  register  of  Writs ;  yet  this  work  of  present- 
ing hath  been  devol vea  on  them  and  their  assistants,  by  canons 
and  constitutions  of  a  more  modern  date.  Anciently,  the  way 
was,  to  select  a  certain  number  at  the  discretion  of  the  ordinary 
to  give  information  upon  oath ;  which  number  die  rule  of  the 
canon  law  upon  this  head  evidently  supposeth  to  have  been  se- 
lected while  tlie  synod  was  sitting,  and  the  people  as  well  as  clergy 
in  attendance  there.  But  in  process  of  time  this  method  was 
changed ;  and  it  was  directed  in  the  citation,  that  tour,  six,  or 
eight,  according  to  the  proportion  of  the  district,  should  appear 
(together  with  tne  clergy)  to  represent  the  people,  and  to  be  the 
teste)!  synodcUes.     Gibs:  960.  [a) 

But  all  this  while  we  find  nothing  of  churchwardens  present- 
ing, but  the  style  of  the  books  is.  The  parishioners  say,  The 
laymen  say^  and  the  like,  until  a  little  before  tlie  Reformation, 


(a)  See  ^i)utc|))oatlieiMf,  6. 
c  4 


42  Cligitation. 

when  the  churchwardens  began  to  present,  either  by  themselves, 
or  else  with  two  or  three  more  parishioners  of  credit  joined  with 
them.  And  this  last  (by  the  way)  is  evidently  the  original  of  that 
office,  which  our  canons  do  call  the  office  of  sidemen  or  as- 
sistants.    Gibs.  960. 

In  the  beginning  of  the  reign  of  king  James  the  first,  a  com- 
missary had  cited  many  persons  of  several  parishes,  to  appear 
before  him  at  his  visitation;  and  because  they  appeared  not, 
they  were  excommunicated.  But  a  prohibition  was  granted ; 
because  the  ordinary  hath  not  power  to  cite  any  into  that  court, 
except  the  churchwardens  and  sidemen.  [To  these  he  may  give 
his  articles,  and  inquire  by  them.]     Noy^  123. 

But  by  Can^.  113.  Because  it  often  cometh  to  pass,  that  church- 
wardens, sidemen,  questmen,  and  such  other  persons  of  the  laity 
as  are  to  take  c^re  for  the  suppressing  of  sin  and  wickedness,  as 
much  as  in  thenpl  lieth,  by  admonition,  reprehension,  and  denun- 
ciation to  thek^  ordinaries,  do  forbear  to  discharge  their  duties 
therein,  either  through  fear  of  their  superiors,  or  through  negli- 
gence, more  than  were  fit,  the  licentiousness  of  these  times  con- 
sidered ;  we  do  ordain,  that  hereafter  every  parson  and  vicar,  or 
in  the  lawful  absence  of  any  parson  and  vicar,  then  their  curates 
and  substitutes,  may  join  in  every  presentment  with  the  said 
churchwardens,  sidemen,  and  the  rest  abovementioned,  at  the 
times  of  visitation,  if  they  the  said  churchwardens  and  the  rest 
will  present  such  enormities  as  are  apparent  in  the  parish :  or  if 
they  will  not,  then  every  such  parson  and  vicar,  or  in  their  ab- 
sence as  aforesaid  their  curates,  may  themselves  present  to  their 
ordinaries  at  such  times,  and  when  else  they  think  it  meet,  all 
such  crimes  as  they  have  in  charge  or  otherwise,  as  by  them 
(being  the  persons  that  should  have  the  chief  care  for  tne  sup- 
pressing of  sin  and  impiety  in  their  parishes)  shall  be  thought 
to  require  due  reformation.  Provided  always,  that  if  any  man 
confess  his  secret  and  hidden  sins  to  the  minister,  for  the  un- 
burdening of  his  conscience,  and  to  receive  spiritual  consolation 
and  ease  of  mind  from  him,  we  do  not  any  way  bind  the  said 
minister  by  this  our  constitution,  but  do  straitly  charge  and  ad- 
monish him,  that  he  do  not  at  any  time  reveal  and  make  known 
to  any  person  whatsoever,  any  crime  or  offence  so  committed  to 
his  trust  and  secrecy  (except  they  be  such  crimes  as  by  the  laws 
of  this  realm  his  own  life  may  be  called  in  question  for  concealing 
the  same)  under  pain  of  irregularity. 

And  by  CanA\6,  It  shaB  be  lawful  for  any  godly  disposed 
[23  ]  person,  or  for  any  ecclesiastical  judge,  upon  knowledge  or  notice 
given  unto  him  or  them,  of  any  enormous  crime  within  his  juris- 
diction, to  move  the  minister,  churchwardens,  or  sidemen,  as 
they  tender  the  glory  of  God  and  reformation  of  sin,  to  pre- 
6ent  tb^  same;   if  they  shall  find  sufficient  cause  to  induce 


them  thereunto,  that  it  may  be  in  due  time  punished  and  re- 
formed. 

Provided,  that  for  these  voluntary  presentments  there  be  no 
fee  required  or  taken. 

10.  Boniface.  We  do  decree,  that  laymen,  when  inquiry  shall  To  be  made 
be  made  by  the  prelates  and  judges  ecclesiastical  for  correcting  ^^^^  ^^**^ 
the  sins  and  excesses  of  those  that  are  within  their  jurisdiction, 

shall  be  compelled  (if  need  be)  to  take  an  oath  to  speak  the  truth. 
Lind.  109. 

And  that  ordinaries  are  impowered  by  the  laws  of  the  church 
to  require  an  oath  of  the  testes  synodales^  appears,  not  only  from 
this  constitution,  but  also  from  the  body  of  the  canon  law.  And 
the  same  practice  of  administering  an  oath,  appears  in  the  ec» 
clesiastical  records  of  our  own  church ;  where  it  is  often  entered, 
that  the  presenters  were  charged  upon  their  consciences,  to  dis- 
cover whatever  they  knew  to  want  amendment  in  things  and  per- 
sons.    Gibs.  960. 

11.  Can.  119.     For  the  avoiding  of  such  inconveniences  as  Articles  of 
heretofore  have  happened,  by  the  hasty  making  of  bills  of  pre-  inquiry, 
sentments  upon  the  days  of  visitation  and  s}mods,  it  is  ordered, 

that  always,  hereafter,  every  chancellor,  archdeacon,  commis- 
sary, and  official,  and  every  other  person  having  ecclesiastical 
jurisdiction  at  the  ordinary  time  when  the  churchwardens  are 
sworn,  and  the  archbishop  and  bishops  when  he  or  they  do  sum- 
mon their  visitation,  shall  deliver  or  cause  to  be  delivered  to  the 
churchwardens,  questmen,  and  sidemen  of  every  parish,  or  to  some 
of  them,  such  books  of  articles  as  they  or  any  of  them  shall  re- 
quire (for  the  year  following)  the  said  churchwardens,  questmen, 
and  sidemen  to  ground  their  presentments  upon,  at  such  times 
as  they  are  to  exhibit  them.  In  which  book  shall  be  contained 
the  form  of  the  oath  which  must  be  taken  immediately  before 
every  such  presentment;  to  the  intent  that  having  beforehand 
time  sufficient,  not  only  to  peinise  and  consider  what  their  said 
oath  shall  be,  but  the  articles  also  whereupon  they  are  to  ground 
their  presentments,  they  lasiy  frame  them  at  home  both  advisedly 
and  truly,  to  the  discharge  of  their  own  consciences  (after  tliey 
are  sworn),  as  becometh  honest  and  godly  men. 

Frame  them  at  home'\  By  an  entry  in  one  of  our  records  about  r  04  -i 
200  years  ago,  the  ancient  way  of  making  presentments  seems  to  ^  ^ 
have  been,  the  ordinary's  examination  of  the  synodal  witnesses, 
and  the  taking  their  directions  and  presentments  by  word  of 
mouth,  and  then  inunediately  entering  them  in  the  acts  of  the 
visitation.  And  although  presentments  are  now  required  to  be 
framed  at  home,  there  is  no  doubt  but  every  visitor  hath  the  same 
right  of  personal  examination  that  ancient  visitors  had,  as  often 
as  he  shall  find  occasion.     Gibs.  963. 

By  reason  of  several  disputes  which  have  b^en  made  concerning 
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the  articles  of  inquiry,  the  convocation  hath  sometimes  attempted 
to  frame  one  general  body  of  articles  for  visitations ;  but  the  same 
as  yet  hath  not  been  brought  to  effect.     Gibs,  962. 
Present-  12.  Can,  115.    Whereas  for  the  reformation  of  criminous  per- 

me<iits  on  sons  and  disorders  in  every  parish,  the  churchwardens,  questmen, 
rammon  sidemen,  and  such  other  church  oflicers  are  sworn,  and  the  mi- 
nister charged  to  present  as  well  the  crimes  and  disorders  com- 
mitted by  the  said  criminous  persons,  as  also  the  common  fame 
which  is  spread  abroad  of  them,  whereby  they  are  often  maligned 
and  sometimes  troubled  by  the  said  delinquents  or  their  friends ; 
we  do  admonish  and  exhort  all  judges  both  ecclesiastical  and 
temporal,  as  they  regard  land  reverence  the  fearful  judgment-seat 
of  the  highest  Judge,  that  they  admit  not  in  any  of  their  courts 
any  complaint,  plea,  suit  or  suits,  against  any  such  churchwardens, 
questmen,  sidemen,  or  other  church  officers,  for  making  any  such 
presentments,  nor  against  any  minister  for  any  presentments  that 
he  shall  make :  all  the  said  presentments  tending  to  the  restraint 
of  shameless  impiety,  and  considering  that  the  rides  both  of  cha- 
rity and  government  do  presume  that  they  did  nothing  therein  of 
malice,  but  for  the  discharge  of  their  consciences. 

But  there  is  more  danger  now,  than  when  these  canons  were 
made,  of  actions  being  brought  against  churchwardens  for  pre- 
senting upon  common  fame;  because  the  person  accused  in  those 
days  was  required  to  answer  upon  oath  to  the  charge  laid  against 
him,  and  to  bring  his  compurgators :  but  the  oath  ea:  officio  being 
now  abolished,  it  seemeth  not  safe,  to  present  any  person  upon 
tX)mmon  fame  only,  without  proof,  (i) 
[  25  ]  And  even  when  the  oath  of  purgation  was  in  force,  Mr.  Gierke 
gives  a  caution,  that  all,  both  churchwardens  and  others,  take 
care,  how  they  accuse  or  present  any  person  for  ^  any  crime  or 
fame  thereof,  unless  they  can  prove  either  the  crime,  or  that  the 
fame  thereof  arose  from  just  causes  and  strong  presumptions. 
Therefore,  although  the  fame  or  rumour  of  any  crime  hath  been 
spread  amongst  many  and  good  men,  yet  if  it  had  its  beginning 
from  enemies  or  evil-minded  persons,  or  (as  is  often  the  case; 
from  the  sole  accusation  of  a  woman  confessing  her  own  turpi- 
tude, the  presentment  or  accusation  in  such  case  ought  not  to 
be  general,  but  particular ;  that  is,  that  such  a  fame  or  rather 
rumour  was  spread  by  such  persons,  or  by  the  accusation  or  con- 
fession of  such  woman  in  child-birth  confessing  her  own  base- 
ness :  And  then,  if  the  person  accused  shall  proceed  against  the 
accuser  in  a  cause  of  defamation,  he  shall  fail  in  his  suit,  if 
proof  shall  be  made  that  there  was  such  a  &me  or  rumour  as  was 
set  forth  in  the  presentment.     1  Ought.  236. 


(h)  See  C$ur^^(lien0t  8.  and  17. 


^tisitatton,  os 

IS.  It  is  not  enough  to  present  that  such  a  one  hath  committed  Presenu 
fornication,   or  the  like ;  but  the  person  ought  to  be  named  with  "«»* « 
whom  he  committed  the  offence,  and  that  there  is  a  public  fame  n^Jo"te*" 
thereof;  otherwise  upon  such  a  general  and  uncertain  present-  made. 
ment,  the  person  accused  cannot  know  how  to  make  his  defence, 
and  there  may  be  cause  of  appeal.     1  Ought,  229. 

14.  Can.  116.  No  churchwardens,  questmen,  or  sidemen  of  At  what 
any  parish,  shall  beihforced  to  exhibit  their  presentments  to  any  ^?|?^*^*'^ 
having  ecclesiastical  jurisdiction,  above  once  in  every  year  where 
it  hath  been  no  oftener  used,  nor  above  twice  in  every  diocese 
whatsoever,  except  it  be  at  the  bishop's  visitation :  Provided  al- 
ways, that,  as  good  occasion  shall  require,  it  shall  be  lawful  for 
every  minister,  churchwardens,  and  sidemen,  to  present  offenders 
as  oft  as  they  shall  think  meet;  and  for  these  voluntary  present- 
ments no  fee  sh^  be  taken. 

Can.  11 7.    N^o  churchwardens,  questmen,  or  sidemen,  shall  be 
called  or  cited,  but  only  at  the  said  time  or  times  before  limited, 
to  appear  before  any  ecclesiastical  judge  whosoever,  for  refusing 
at  other  times   to  present  any  faults  committed  in  tlieir  parishes, 
and  punishable  by  ecclesiastical  laws.     Neitfier  shall  they  or  any 
of  them,  after  their  presentments  exhibited  at  any  of  those  times, 
be  any  further  troubled  for  the  same,  except  upon  manifest  and 
evident  proof  it  may  appear  that  they  did  then  willingly  and 
wittingly  omit  to  present  some  such  public  crime  or  crimes  as    [  26  3 
they  knew  to  be  committed,  or  could  not  be  ignorant  that  there 
was  then  a  public  fame  of  them,  or  unless  there  be  very  just 
cause  to  call  them  for  the  explanation  of  their  former  present- 
ments :  In  which  case  of  wilAil  omission,  their  ordinaries  shall 
proceed  against  them  in  such  sort,  as  in  causes  of  wilful  peijury 
in  a  court -ecclesiastical  it  is  already  provided. 

Can.  118.  The  oflice  of  all  churchwardens  and  sidemen  shall 
be  reputed  to  continue,  until  the  new  churchwardens  that  shall 
succeed  them  be  sworn,  which  shall  be  the  first  week  after  Easter, 
or  some  week  following,  according  to  the  direction  of  the  ordi- 
nary ;  which  time  so  appointed  shall  always  be  one  of  the  two 
times  in  every  year,  when  the  minister,  and  churchwardens,  and 
sidemen  of  every  parish,  shall  exhibit  to  their  several  ordinaries 
the  presentments  of  sudi  enormities  as  have  happened  in  their 
parishes  since  their  last  presentments.  And  this  duty  they  shall 
perform,  before  the  newly  chosen  churchwardens  and  sidemen 
be  sworn,  and  shall  not  be  suffered  to  pass  over  the  said  pre- 
sentments to  those  that  are  newly  come  into  that  office,  and  are 
by  intendment  ignorant  of  such  crimes ;  under  pain  of  those  cen- 
sures which  are  appointed  for  the  reformation  of  such  dalliers 
and  dispensers  with  their  own  consciences  and  oaths. 

15.  Can.  116.    For  the  presentments  of  every  parish  church  Feefortak- 
w  chapel,  the  register  of  any  court  where  they  are  to  be  exhi-  l^ntments^ 
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bited  shall  not  receive  in  one  year  above  4fd* ;  under  pain,  for 
every  offence  therein,  of  suspension  from  the  execution  of  his 
office  for  the  space  of  a  month  toties  quoties. 
Penalty  for  16.  Besides  being  proceeded  against  by  the  censures  of  the 
not  pre.  church  ;  it  is  injoined  by  Can.  26.  That  no  minister  shall  in  any 
*^  °^'  wise  admit  to  the  receiving  of  the  holy  communion,  any  church- 
wardens or  sidemen,  who  having  taken  their  oaths  to  present  to 
their  ordinaries  all  such  public  offences  as  they  are  particularly 
charged  to  inquire  of  in  their  several  parishes,  shall  (notwithstand- 
ing their  said  oaths,  and  that  their  faithful  discharge  of  them  is 
the  chief  means  whereby  public  sins  and  offences  may  be  re- 
formed and  punished)  wittingly  and  willingly,  desperately  and 
irreligiously,  incur  the  horrible  crime  of  peijury;  either  in  ne- 
glecting, or  in  refusing,  to  present  such  of  the  said  enormities 
and  public  offences,  as  they  know  themselves  to  be  committed  in 
their  said  parishes,  or  are  notoriously  offensive  to  the  congrega- 
tion there ;  although  they  be  urged  by  some  of  their  neighbours, 
r  27  ]  ^^  '^y  their  minister,  or  by  the  ordinary  himself,  to  discharge 
their  consciences  by  presenting  of  them,  and  not  to  incur  so  de- 
sperately the  said  horrible  sin  of  peijury. 

H.  1680,  SeUn/s  case.  A  prohibition  was  prayed  to  the  arch- 
deacon of  Exeter,  because  he  proceeded  to  excommunicate  the 
plaintiff,  for  that  he,  being  churchwarden,  refused  to  present  a 
notorious  delinquent,  being  admonished.  And  a  prohibition 
was  granted :  for  they  are  not  to  direct  the  churchwarden  to  pre- 
sent at  their  pleasure ;  but  if  one  churchwarden  doth  refuse  to 
present,  he  may  be  presented  by  his  successor.  Freem,  298. 
None  to  be  17,  Can,  121,  In  places  where  the  bishop  and  archdeacon 
twre"nf  ^^  ^y  prescription  pr  composition  visit  at  several  times  in  one 
the  same  and  the  same  year ;  lest  for  one  and  the  selfsame  fault  any  of 
offence.  his  majesty's  subjects  should  be  challenged  and  molested  in 
divers  ecclesiastical  courts,  we  do  order  and  appoint,  that  every 
archdeacon  or  his  official,  within  one  month  after  the  visitation 
ended  that  year,  and  the  presentments  received,  shall  certify 
under  his  hand  and  seal,  to  the^  bishop  or  his  chancellor,  the 
names  and  crimes  of  all  such  as  are  detected  and  presented  in 
his  said  visitation,  to  the  end  the  chancellor  shall  henceforth  for- 
bear to  convent  any  person  for  any  crime  or  cause  so  detected  or 
presented  to  the  archdeacon.  And  the  chancellor,  within  the 
like  time  afler  the  bishop's  visitation  ended  and  presentments  re- 
ceived, shall,  under  his  hand  and  seal,  signify  to  the  archdeacon 
or  his  official,  the  names  and  crimes  of  all  such  persons,  which 
shall  be  detected  or  presented  unto  him  in  that  visitation,  to  the 
same  intent  as  aforesaid.  And  if  these  officers  shall  not  certify 
each  other  as  is  here  prescribed,  or  afler  such  certificate  shall 
intermeddle  with  the  crimes  or  persons  detected  and  presented 
in  each  other's  visitation ;  then  every  of  them  so  offending  shall 


be  suspended  from  all  exercise  of  his  jurisdiction,  by  the  bishop 
of  the  diocese,  until  he  shall  repay  the  cost  and  expences  which 
the  parties  grieved  have  been  at  by  that  vexation. 

18.  Crimes  evident  and  notorious,  whether  they  be  immoralities  Church- 
in  persons,  as  lewdness,  swearing,  drunkenness,  and  such  like ;  ''"^^ens  to 
or  defects  in  places,  as  the  want  of  repairs ;  or  of  utensils  in  thdrpre- 
churches,  churchyards,  and  parsonage-houses ;  are  not  only  in  lentinents. 
their  nature  merely  spiritual  and  ecclesiastical,  but  in  the  chief 

heads   thereof  (as  fornication,    adultery,   and  the  repairing  of 
churches  and  churchyards)  by  the  statute  of  Circumspecte  agatis^ 
13  Ed,  1.,  not  liable  to  prohibition:  And  therefore  if  offenders 
being  presented,  do  escape  unpunished,  it  must  be  owing  either     [  28  ] 
to  the  want  of  proof,  or  the  want  of  prosecution.     Gibs,  966. 

As  to  legal  proof;  in  case  the  party  presented  denies  the  fact 
to  be  true,  the  making  good  the  truth  of  the  presentment,  that 
is,  the  furnishing  the  court  with  all  proper  evidences  of  it,  un- 
doubtedly rests   upon   the  person  presenting.      And   as   the 
spiritual  court  in  such  case  is  intitled  by  law  to  call  upon  church- 
wardens to  support  their  presentments ;  so  are  churchwardens 
obliged  not  only  by  law  (Dr.  Gibson  says)  but  also  in  conscience, 
to  see  the  presentment  effectually  supported ;  because  to  deny 
the  court  those  evidences  which  induced  them  to  present  upon 
oath,  is  to  desert  their  presentment,  and  is  little  better,  in  point 
of  conscience,  than  not  to  present  at  all ;  inasmuch  as  through 
their  default  the  presentment  is  rendered  ineffectual,  as  to  all 
purposes  of  removing  the  scandal,  or  reforming  the  offender. 
And  from  hence  he  takes  occasion  to  wish,  that  the  parishioners 
would  think  themselves  bound  (as  on  many  accounts  they  cer- 
tainly are  bound)  to  support  their  churchwardens,  in  seeing  that 
their  presentments  are  rendered  effectual.     In  any  point  which 
concerns  the  repairs  or  ornaments  of  churches,  or  the  providing 
conveniences  of  any  kind  for  the  service  of  God,  when  such  de- 
fects as  these  are  presented,  the  spiritual  judge,  immediately, 
and  of  course,  injoins  the  churchwarden  presenting,  to  see  the 
defect  made  good,  and  supports  him  in  repaying  himself  by  a 
legal  and  reasonable  rate  upon  the  parish.     But  what  he  intends 
is,  the  supporting  the  churchwardens  in  the  prosecution  of  such 
immoral  and  unchristian  livers,  as  they  find  themselves  obliged 
by  their  oath  to  present,  as  fornicators,  adulterers,  common 
swearers,  drunkards,  and  such  like :  whose  example  is  of  per- 
nicious consequence,  and  likely  to  bring  many  evils  upon  the 
parish.   Id, 

19.  In  all  visitations  of  parochial  churches  made  by  bishops   Procur- 
and  archdeacons,  the  law  hath  provided,  that  the  charge  thereof  *^o»** 
shall  be  answered  by  the  procurations  then  due  and  payable  by 

the  inferior  clergy ;  wherein  custom,  as  to  the  quantum^  shall 
prevail.  God,  Introd,  19- 


28  ^i&itation. 

Anciendy  20.  These  procurations  were  anciently  made^  by  procuring 
Saiwin'  victuals  and  other  provisions  in  specie;  concerning  which  the 
kind.  following  Constitutions  have  been  ordained : 

[  29  ]         Langton.     We  forbid  archdeacons,  deans,  and  their  officials, 
to  make  any  exactions  upon  their  clergy.     Lind.  221. 

Langton*  That  archdeacons  may  not  be  burdensome  to  the 
churches  subject  unto  them,  we  strictly  enjoin,  that  they  do  not 
exceed  the  number  of  horses  and  men  prescribed  by  the  general 
council :  and  that  they  do  n6t  presume  to  invite  strangers  with 
them  to  the  procuration  made  for  them  on  account  of  their 
visitation.  But  if  the  rectors  of  the  churches,  in  honour  of  the 
archdeacon,  will  invite  any,  we  do  not  forbid  it.  But  the  arch- 
deacons themselves  shall  invite  none,  lest  they  who  would  not 
burden  the  churches  by  their  own  coming,  should  yet  burden 
them  by  those  whom  they  should  invite.  And  that  there  may 
be  no  occasion  to  invite  any,  we  do  forbid  the  archdeacons  to 
hold  any  chapter  on  the  day  of  visitation  at  the  church  which 
they  visit,  unless  it  be  in  a  borough  or  city.  And  we  injoin  the 
archdeacons,  that  they  do  not  in  any  wise  receive  procuration 
without  reasonable  cause,  but  only  on  the  day  when  they  person- 
ally visit  the  church ;  and  that  they  do  not  extort  money  from 
the  church  as  a  fee  or  ransom  for  not  visiting.     Lind.  219. 

Prescribed  by  the  general  council]  That  is  to  say,  five  or  six : 
but  herein  a  regard  ought  to  be  had  to  the  custom  of  the  coun* 
try  or  place.     Lind.  220. 

In  any  wise"]  That  is,  neither  in  victuals,  nor  money,  nor  any 
thing  in  Ueu  thereof.     Id. 

Personally  visit]  But  yet,  if  through  infirmity  or  any  other 
lawfiil  cause,  the  archdeacon  be  hindered  from  visiting  in  person, 
he  may  exercise  the  office  by  another ;  and  in  such  case  the  pro- 
curations shall  be  paid.     Id.  221. 

Othob.  The  archdeacons  shall  not  burden  the  churches  with 
supei*fiuous  expences,  but  only  require  moderate  procurations 
when  they  visit;  and  shall  not  bring  strangers  with  them,  but 
jdemean  uiemselves  modestly  both  in  regard  to  their  attendants 
and  their  horses.     Athon^  53. 

Othob.  The  church  visited  ought  in  reason  to  entertain  the 
visitor :  but  where  no  visitation  is,  there  shall  be  no  procuration ; 
and  if  any  person  shall  take  any  thing,  he  shall  be  suspended 
from  the  entrance  of  the  church,  until  he  make  restitution.  And 
the  bishops  and  other  inferior  prelates,  when  they  visit,  shall  not 
burden  the  clergy  with  a  superfluous  number  of  attendants  or 
[  30  ]  horses,  dr  otherwise  in  expences ;  and  if  they  do,  the  clergy  shall 
not  obey  them  in  that  behalf;  and  any  sentences  of  excom- 
munication, suspension,  or  interdict,  on  occasion  thereof  shall  be 
void.     Athon^  114. 

Strafford.     No  procuration   shall   be  due,   without   actually 
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visiting':  And  if  any  shall  visit  more  churches  than  one  in  one 
day,  he  shall  have  but  one  procuration,  to  be  proportioned 
amongst  the  said  churches.  And  because  sometimes  die  retinue 
of  a  visitor  exceedeth  the  number  of  men  and  horses  appointed 
by  the  canons,  so  that  they  who  pay  their  procurations  in  vic- 
tuals are  excessively  burdened  beyond  the  rate  which  is  usually 
paid  in  money ;  it  shall  be  in  the  choice  of  the  visited,  to  pay  the 
same  in  money  or  in  provisions.     LintL  223. 

21.  And  this  last  constitution,  by  putting  it  in  the  choice  of  Now  con- 
the  incumbent,  whether  he  would  entertain  the  visitor  in  provi-  ^oney."**^ 
sions  or  compound  for  it  by  a  certain  sum  of  money,  was  the 

cause  of  the  custom  generally  prevailing  afterwards,  and  which 
now  universally  obtaineth,  of  a  fixed  payment  in  money,  instead 
of  a  procuration  in.  meat,  drink,  provender,  and  other  accommo- 
dation.    Gibs.  Tracts,  13.  (4') 

22.  Procuration  is  due  to  the  person  visiting,  of  common  Whether 
right :  and  although  originally  due  by  reason  of  visitation  only,  ^yj^Jj^^n 
yet  the  same  may  be  due  without  actual  visitation.     The  fore-  is  made. 

(4')  These  proxies  are  now  part  of  the  settled  revenue  of  the  bi- 
shop's see  ;  the  king  himself  pays  them  for  his  appropriations,  as  the 
abbeys   did  before  the   dissolution  when  they   had  appropriated 
churches.    In  the  great  Irish  case  of  Procurations,  2  Jac,  I.  The 
King  V.  Sir  Ambrose  Forth,  Davys' 8  Rep,  I.  it  was  held,  (p.  3.)  Firsts 
That  as  the  service  of  the  tenant  in  repairing  a  castle,  having  been 
commuted  into  a  money  rent,  is  payable  though  the  castle  is  demo- 
lished (Sir  William  Capers  case,  cited  4  Rep,  'SSa.) ;  so  for  the  same 
reason,  though  benefices  impropriate  become  a  lay  fee,  and  being  in 
lay  hands  are  not  visitable,  and  though  religious  houses  are  suppressed, 
still  the  ascertained  sums  given  as  and  retaining  the  name  of  procur- 
ations, and  by  ancient  composition  made  parcel  of  the  settled  reve- 
nues of  a  bishop,  shall  remain  for  ever  without  being  subject  to    ' 
extinguishment.     Nor  shall  their  origin  be  examined  or  brought  into 
question,  more  than  that  of  pensions  or  portions  of  tithes  arising  out 
of  many  abbeys  and  impropriate  rectories.  Secondly ,  (p.  4.)  That  pro- 
curations being  in  their  original  nature  duties  payable  for  visitation, 
were  grantable  to  the  king  as  head  of  the  church,  who  might  take  the 
same,  specially  because  the  said  duties  were  converted  into  a  sum 
certain  m  the  nature  of  a  pension  ;  and  that  being  so  crantable  to  the 
king,  a  bishop  might  so  grant  the  same,  being  part  of  his  see.  (13  Elix. 
c.  10.  §  3.  is  contra  in  England.)  Thirdly,  (p.  4.)  That  the  unity  of 
possession  of  procurations  with  the  impropriate  rectories  by  the  reli- 
gious houses  out  of  which  the  procurations  are  payable,  does  not 
extinguish  the  latter  in  the  hands  of  the  king,  but  suspends  the  pay- 
ment thereof  for  the  time,  till  the  king  by  his  grant  severs  one  from 
the  other ;  and  this  (p.  6.)  is  assimilated  to  the  ^ase  of  tithes.     For 
as  tithes  are  due  to  lay  persons  who  have  purchased  impropriate  rec- 
tories, though   they  give  no  instruction  (which  was  the  origin   of 
tithes) ;  so  proxies  are  due  to  ordinaries  out  of  the  impropriations  of 
the  dissolved  religious  houses,  though  their  visitation  has  ceased. 
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going  constitutions  limit  the  payment,  whether  in  provisions  or 
money,  to  actual  visitation,  and  warrant  the  denial  of  them  when 
no  visitation  is  held.  Upon  which  a  doubt  hath  been  raised, 
whether  those  archdeacons  who  are  not  permitted  to  visit,  but 
are  inhibited  from  doing  it  in  the  bishop's  triennial  visitation, 
have  a  right  to  require  procurations  for  that  year.  They  who 
have  maintained  iJie  negative,  build  their  opinion  upon  the  ex- 
press letter  both  of  the  ancient  canon  law,  and  of  our  own  pro- 
vincial constitutions.  But  others,  who  undertake  to  defend  the 
rights  of  the  archdeacons,  allege,  that  though  it  might  be  rea- 
sonable that  they  lose  their  procurations,  in  case  they  neglect 
their  oflice  of  visiting  (which,  by  the  way,  was  all  that  the  ancient 
constitutions  meant),  yet  that  reason  doth  not  hold  when  they 
are  restrained  and  inhibited  from  it ;  and  that  procurations  are 
rated  in  the  valuation  of  King  Henry  the  eighth,  as  part  of  the 
revenues  of  every  archdeacon,  who  therefore  pays  a  certain  an- 
nual tenth  for  them ;  and  the  law  could  never  intend  the  payment 
of  the  tenth  part  every  year,  if  there  had  been  any  year  in  which 
t  31  ]  he  was  not  to  receive  the  nine  parts.  Which  two  arguments 
(Dr.  Gibson  says)  are  so  strong  in  favour  of  tke  archidiaconal 
rights,  the  first  in  reason,  and  the  second  in  law  as  well  as  rea- 
son, that  no  more  need  to  be  said  upon  that  head.  Gibs.  975. 
[And  see  Sir  Ambrose  Fortk^s  case.  Resolution  3d.  in  the  last  note.] 
To  be  sued  23.  Procurations  are  suable  only  in  the  spiritual  court,  and 
spiiiuial^  are  merely  an  ecclesiastical  duty.  L.  Mm/m,  450. 
court.  And  may  be  levied  by  sequestration,  or  other  ecclesiastical 

process.  Gibs.  1546. 
To  be  paid  24.  jE.  7  G.Saundeison  and  Clagett.  Dr.  Clagett,  archdeacon 
•'^  "^^SaT  ^^  Sudbury,  commenced  a  suit  in  the  consistory  court  of  the 
where  there  bishop  of  Norwich,  against  Saunderson,  as  proprietor  or  curate 
is  no  vicar  of  the  impropriate  rectory  of  Aspal  in  Suffolk,  for  the  annual 
endowed,      g^j^  ^f  g^^  g^^  ^g  ^  procuration  or  proxy  due  to  the  archdeacon 

for  visitations.  Saunderson  moved  the  court  of  king's  bench  for 
a  prohibition;  and  suggested  that  this  rectory  of  Aspal  was 
time  out  of  mind  a  rectory  impropriate,  without  any  vicar 
endowed ;  that  all  the  tithes  and  profits  within  this  rectory  time 
out  of  mind  belonged  to  the  proprietor  thereof,  who  at  his  own 
expence  used  to  provide  a  curate  to  celebrate  divine  service  at 
the  parish  church  of  Aspal.  But  it  was  denied  by  the  whole 
court,  who  delivered  their  opinions  seriatim :  1.  "^That  this  was 
an  ecclesiastical  duty,  and  therefore  properly  suable  for  in  the 
spiritual  court.  2.  That  it  was  claimed  both  by  and  from  an 
ecclesiastical  person,  which  made  it  the  stronger.  3.  That 
though  there  was  an  impropriation  in  the  case,  still  there  must 
be  a  curate,  to  take  care  of  the  souls  of  the  parishioners ;  and 
that  curates  as  well  as  other  persons  must  stand  in  need  of 
bishops'  or  archdeacons*  instructions  and  visitations.     Conse- 
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quently.  4.  That  the  orduiary  or  archdeacon  ought  to  be 
allowed  for  his  procuration,  what  had  been  usually  paid  for  it, 
which  here  appeared  to  be  6s.  Sd.  5.  That  where  a  thing  is 
claimed  by  custom  in  the  spiritual  court,  it  must  be  intended 
according  to  their  construction  of  a  custom ;  and  by  their  law 
forty  years  make  a  custom  or  prescription.  1  Peere  TV.  657. 
&r.  421. 

25.  If  there  be  a  parsonage  and  a  vicarage  endowed,  only  Impropri. 
one  is  to  pay  procurations ;  but  which  of  them  must  pay  is  to  **f  '^^'^ 
be  directed  by  custom,  or  the  endowment,  if  extant.    Deg.  p.  2.  igaviotf** 
c.  15.  endowed. 

26.  Stratford.     A   chapel   of   ease   shall    be    included    in  Chapel  of 
the  procuration  of  the  mother  church.     Lind.  223.  Deg.  p.  2.  eaae  under 

g,   1  c  sparochial 

^'  ^^'  cburcfa. 

27.  Churches  newly  erected  shall  be  rated  to  procurations,  Cfaurchei 
according  to  the  proportion  paid  by  the  neighbouring  churches.  "®^^ 
Gibs.  976.  '*'***^ 

28.  Donatives  and  free  chapels  pay  no  procurations  to  any  places 
ecclesiastical  ordinary,  because  they  are  not  visitable  by  any,  exempted. 
Deg.  p.  2.  c.  15. 

Places  exempted,  as  to  other  matters,  are  treated  of  under 
the  title  pecultdr0. 

Synodak  or  cathedratica^  and  pentecostals^  are  treated  of  under 
their  respective  titles. 

tSi0ttattott  of  the  Sick.    See  &tcft» 


aamfotmirii.    See  l^ubftc  toor^giiit 


amnion. 

1.  nPHE  union  or  consolidation  of  churches  ought  to  be  founded  Causes  of 

upon  good  canonical  reasons.  And  the  principal  reasons  ^^^^* 
assigned  by  me  canon  law  are,  for  hospitality,  nearness  of  the 
places,  want  of  inhabitants,  poverty  oj  smallness  of  the  living. 
Which  circumstances  are  specially  inquired  into  before  the 
union,  and  (some,  or  all  of  them,  as  the  case  is)  are  recited  in 
the  preamble  to  the  act  of  union.     Gibs.  920. 

2.    And  in  such  case,  by  the  common  law  of  the  realm,  the  Who  may 
ordinaries,  patrons,  and  incumbents  may  make  a  consolidation  ^^^' 
or  an  union  of  the  two  churches  into  one.     1  Salt.  165.  (5) 
Jh^ieSy  c.  28. 

(5)  Harman  v.  Renew.    But  the  union  of  parishes  was  not  at 
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And  in  such  case,  it  is  said,  that  the  consent  of  the  king  is 

not  at  all  necessary,  albek  he  bath  an  interest  m  the  churches 

an  the  case  of  lapse.     For  by  the  ancient  cfwion  law,  the  licence 

of  the  pope  was  not  necessary ;  nor  hath  the  licence  of  the  kmg 

been  judged  necessary  since  the  refermation,  inasmuch  as  unions 

have  been  ordinarily  made  without  such  licence;  however^  in 

some  few  instances,  it  may  have  been  desired  and  obtained,  for 

the  greater  cauti<M>,    Aitstyn  v.  'Ttxyne^  Cro.  Eliz.  500.  (6)  Gibs. 

916.  92Qi     Wats.  c.  1^. 

JUtffm^         S»    ^  the  37  H.  &.  c.  21.    An  union  or  consolidation  of  two 

of.wwhl^  churches  in  one,  or  of  a  church  and  chapel  in  one,  the  one 

^^n$9.        ^£  them  not  being  above  the  yearly  vallie  of  6/.,  (c)    in  the 

common  law.  S.  C.  S  SalK  89.  Skinn>  616».  S.  P.  So  ia  the 
vacancy  of  the  chiurches  they  may  be  united  by  the  ordinary,  witb 
assent  of  the  patrons ;  and  it  is  sufficient  if  the  union  is  afterward$ 
confirmed  by  the  king.  2.  Rol.  778.  /.  45.  But  in  stat.  10  C,  for 
uniting  livings  in  Ireland,  it  was  resolved  they  could  not  be  united 
during  vacancy.  The  King  w.  Archbishop  of  Armagh^  Stra.  516. 
It  is  not  material  who  begins  the  union,  the  bishop,  patron,  or  king. 
2  Rt)L  778.  P.  50»  But  an  union  made  on  false  suggestions  is  void. 
Id.  I.  15.  Cro.  El.  501.  Nor  will  simultaneous  presentation  of 
churches  for  two  hundred  yeaiis  make  an  union,  thereof.  Sav^,B>  17« 
(6)  2  Rt)l.  778.  /.  36.  Bro.  tit.  Appropriation^ 
(c)  [But  this  act  being  in  the  affirmative  onlv,  and  not  in  die 
negative,  an  union  may  still  be  made  at  common  law  of  churches  of 
greater  value  than  are  mentioned  in  the  act  37  H,  8.  c.  21.  Austyn 
V.  Twyne,  Cro.  El.  500.] 

By  21  H.  8.  c.  13.  §  9.  if  any  person  having  one  benefice 
with  cure,  of  the  yearly  value  of  8/.  or  above,  take  any  other  with 
cure,  and  be  inducted  in  possession  of  the  same,  then  immediately 
after  such  possession  the  nrst  benefice  shall  be  void.  And  by  §  10. 
it  shall  be  lawful  for  the  patron  to  present ;  any  licence,  union,  or 
other  dispensation  to  the  contrary  thereof  notwithstanding.  By 
which  word  union  there  is  meant  not  a  perpetual,  but  a  temporary 
union  during  the  life  of  an.  incumbent.,  Gibs.  Cod.  970..  Ari^  7« 
And  this  is  there  clearly  proved^  first  by  the  words  of  the  union,,  and 
also  by^  thei  case  of  Page-  v.  Bp,  of  London-,  Cro*  El.  719,  720. 
Eor,  where -the  union  is  perpetuaU  the  two  ohurche»  are.  become  so^ 
ilAU^  one,  that  a  second:  benefice  may.  be  taken  by  dispensadoni 
within,  the  statute  of  plundittesi.  Qibs.ubi  suprtt*  Butj  though  it 
was.holden  in Dig^'s  case,  4  Go.  78.,  that  institution*  alone:  to/di 
second  makes  a  first  benefice  voidj,  so  that,  no  dispensation,  willr 
ope^'ate  to  make-  them  tenable  togpthen;  yet.  per  curiam^,  Digby*% 
case  extends  only  to  dispensations,  and  iis  by  no  means  a  general 
rule.  \Bp.  of  Lincoln  and  fVhitehead'v^  WbUjeirstan\  1  Blackst.  Reg* 
494.  [Sedqu.  de  ceo.  is  there  added;]  Serj.  Mil^s  MSS.  Notes.  [And* 
in  the  case  of  an  union  by  ecclesiastical  law,  there  is  but  oneihs^^^ 
tton.  See  Heath,  Ji  &t;.  6  Taunt.  51'.  As  to  temporary  union  for  the 
lifb  of  the  incumbent,  see-S'vd.  98^]^ 
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king's  bobks^  and  riot  distant'  from  the  other  above  one  mile, 
may  be  made  by  the  assent  of  the  ordinary  and  ordinaries  of  the 
diocese  where  such  churches  and  chapels  stand,  and  by  the 
assents  of  the  incumbenfs  of  them,  and  of  all  such  as  have  a  just 
right,  title,  arid  interest  to  the  patronages  of  the  same  churches 
and  chapels,  being  theri  of  fiill  age ;  wfiich  ynions  and  consolida- 
tions so  made,  shall  be  good  and  available  in  the  law,  to  continue 
for  ever,  in  such  mariner  and  form,  as  by  writing  or  writiri^^ 
under  the  sieal  of  such  ordinaries,  incuriiberits,  and  patrons  shall 
be  declared  arid  set*  forth. 

Provided,  that  Where  the  inhabitants  of  any  such  poof  parish, 
or  the  riiore  pari  of  them,  withiri  orie  year  next  after  the  union 
or  consolidation  of  the  same  parish,  by  their  writing  sufficient 
m  the  law,  shall  assure  the  iricumbent  of  the  said  parish  for  the 
yearly  payment*  of  so  much  riibney  as,  with  the  sum  that  the  said 
parish  is  rated  arid  valued  at  in  the  court  of  first  fruits  and 
tenths,  shall  amount  to  the  full  sum  of  8/.,  to  be  levied  and  paid 
yeiarly  by  the  said  inhabitants  to  the  said  incumbent  and  his 
successors,  all  such  unions  or  corisolidations  mad6  of  any  such 
P9or  parish  as  aforesaid  shall  be  void  and  of  none  effect. 

4-.    By  the  same  statute  it  is  provided,  that  all  unions  and  In  towns 
consolidations,,  to  be  made  of  any  church  or  chapel  within  any  corporate, 
city  or  town  corporate,  without  the  assent  of  the  mayor,- sherifFsy 
and  commonalty  of  such  city,  or  without  the  assent  of  the  body 
corporate  of  other  towns  corporate,  by  the  names  of  their  corpo^ 
rations  m  writing,  under  their  common  seal,  shall  be  yoidi 

A»d  by  the  17  C.  2.  c.  3.  "  Forasmuch  as  the  settled  provision 
*  for  ministers  in  most  cities  and  towns  corporate  is  not  suf- 
^^  ficient  for  the  maintenance  of  able  ministers  fit  for  such  places, 
*'  whereby  mean^  and  stipendiair  preachers  are  entertained  to 
"serve  the  cures-  there;  who  wholly  depending  for  their  main- 
"  tenance  upon  the  good  will  and  liking  of  their  auditors,'  hav\3 
"  been  and  are  hereby  under  temptation  of  too  much  complying, 
"  and  suiting,  their  doctrine  and  teaching  to  the  humour  rather 
"  than  good'  of  their  auditors;  which  hath  been  a  great  occasion 
"  of  faction  and- schism j  and  of  the  contempt  of  the  ministry:" 
it  is  encLcted^  that  in  every  city  or  town  corporate  and  their  liber- 
ties,, which  have  a;^  mayor  and  aldermen,  and  particular  justices 
of  the  peace  by  charter  or  commission,  or  bailiff  or  bailiffs,  or 
other  chief  officer  or  officers,  and  other  assistants,  by  like  charter;  [  34?  ] 
and  where  two  ot  riiore  churches  or  chapels,  or  a  church  and  a 
chapel,  and  the  parishes  thereunto  belonging,  do  lie  within  the 
said  onporation  or  liberties  thereof,  convenient  to  be  united,- 
in  such  cases  the  bishop  of  the  diocese  where  such  parish  or 
parishes^  arcj  witK  the  consent  of  the  mayor,  aldermen,  and 
justice  of  the  peace,  bailiff  or  bailiffs,  or  other  chief  officer  or 
officers,  or  the  major  part  of  them,  and  of  the  patron  or  patrons 

D  2 


S4  anion. 

of  such  churches  or  chapels,  shall  or  may^  according  to  due  form 
of  law,  unite  the  said  churches  or 'chapels,  or  any  of  them,  and 
shall  appoint  at  which  of  them  the  parishioners  and  inhabitants 
shall  usually  meet  for  the  worship  of  God,  and  which  of  them 
shall  be  united  and  annexed  unto  the  other,  which  shall  be  the 
church  presentative,  unto  which  all  presentations  shall  thereafter 
be  only  made,  and  unto  which  the  parishioners  shall  resort  as 
their  proper  church;  and  after  such  order  made,  the  said 
churches  or  chapels  shall  accordingly  for  ever  stand  united. 
And  the  parishioners,  landholders,  and  inhabitants  shall,  as  any 
of  them  become  void,  from  thenceforward  pay  all  such  tithes 
and  odier  duties,  as  did  belong  to  the  incumbent  of  any  of  the 
churches  or  chapels  so  united  and  annexed  unto  the  incumbent 
of  the  said  presentative  church  or  chapel  unto  which  such  other 
shall  be  so  united  and  annexed  as  aforesaid.    §  1, 

But  notwithstanding  any  such  union  to  be  made  by  virtue 
hereof,  each  of  the  parishes  so  united  shall  continue  distinct  as 
to  all  rates,  taxes,  parochial  rites,  charges,  and  duties,  and  all 
other  privileges,  liberties,  and  respects  whatsoever,  other  than 
what  is  hereinbefore  mentioned  and  specified;  and  church- 
wardens shall  be  elected  and  appointed  for  each  parish  as  they 
were  before  such  imion  made.     §  2. 

And  where  one  or  more  of  the  said  churches  or  chapels  so 
united  shall  be  ftill  at  the  time  of  making  such  union,  the  said 
union  shall  take  effect  for  every  such  church  or  chapel,  upon  the 
first  avoidance  after  such  union  made.     §  3. 

And  the  several  patrons  shall  present  by  turns  to  that  church 
only  which  shall  remain  and  be  presentative  from  time  to  time, 
in  such  order  as  the  said  bishop,  with  the  consent  of  the  said 
mayor,  aldermen,  and  justices  of  the  peace,  bailiff  or  bailiffs,  or 
other  chief  officer  or  officers,  within  such  parishes,  or  the  major 
part  of  them,  and  of  the  patron  or  patrons  of  such  churches  or 
[  35  ]  chapels,  shall  determine  and  decree  for  the  preservation  of  their 
respective  rights  therein,  respect  being  therein  had  to  the  differ- 
ences of  the  values  of  the  yearly  maintenance  belonging  to  such 
churches  or  chapels,  or  any  of  them.     §  4f, 

Saving  to  the  king  all  the  tenths  and  first  fruits  of  all  such 
churches  and  chapels  so  to  be  united,  according  to  their  rates 
and  valuations  in  the  office  of  first  firuits  and  tenths ;  and  also 
reserving  all  procurations  and  pensions  to  all  persons  to  whom 
they  are  and  have  been,  or  shall  be  due  and  payable.     §  5. 

Provided,  that  no  union  of  parishes  or  places  to  be  made  by 
virtue  of  this  act,  shall  commence  or  be  efiectual  in  law  until 
it  be  registered  in  the  register-book  of  the  bishop  of  the  diocese; 
which  the  register  is  hereby  required  to  do.     §  6. 

Provided,  that  no  union  made  by  virtue  hereof  shall  be  good 
and  effectual,  where  the  settled  maintenance  belonging  to  the 


parsons^  vicars,  and  incumbents  of  the  church  or  chapel,  or 
churches  or  chapels  so  united,  shall  exceed  the  sum  of  100/1 
a  year,  clear  and  above  all  charges  and  reprizes;  unless  the 
respective  parishioners,  or  the  major  part  of  them,  under  their 
hands  desire  otherwise.     J  7. 

Provided,  that  every  minister  settled  as  aforesaid  incumbent 
of  any  church  or  chapel,  or  churches  and  chapels,  united  accor- 
ding to  this  act,  shall  be  full  and  lawful  incumbent  thereof  to  alf 
intents  and  purposes ;  so  as  such  minister  be  a  graduate  in  one 
of  the  universities  of  this  kingdom.     §  8. 

And  by  the  4  TV.  c.  12.  Where  one  of  the  churches  united 
by  virtue  of  the  said  last-mentioned  act  was  at  the  time  of  such 
uuion,  or  shall  afterwards  be  demolished,  in  such  case^  as  often  as 
the  church  which  is  made  the  church  presentative,  and  to  which 
the  union  was  made,  shall  be  out  of  repair,  or  there  shall  be  need' 
of  decent  ornaments  for  the  performance  of  divine  service 
therein,  the  parishioners  of  the  parish  whose  church  shall  then 
be  down  or  demolished,  shall  bear  and  pay  towards  the  charges 
of  such  repairs  and  d<ecent  ornaments,  such  share  and  proportion 
as  the  archbishop  or  bishop  that  shall  make  such  union  shall 
by  the  same  union  direct  and  appoint;  and  for  want  of  such 
direction  and  appointment,  then  one-third  part  of  such  charges 
of  the  repairs  and  decent  ornaments  which  shall  be  made  or 
provided;  and  the  same  shall  be  rated,  taxed,  and  levied, 
and  in  default  thereof  such  process  and  proceedings  shall  be 
made,  as  if  it  were  for  the  reparation  and  finding  decent  [  36  ] 
ornaments  for  their  own  parish  church,  if  no  such  union  had 
been  made.     §  2.  * 

But  if  bodi  churches  are  standing,   then  the  repairs   and. 
ornaments  shall  be  provided  for  as  they  were  at  the  commoa 
law;  that  is,  by  the  parishioners  of  each  parish  respectively. 
Gibs.  919. 

5.  Unions  in  futuroy  as  well  as  in  prasenti^  are  good.     And.  Union  may 
therefore  if  two  churches  are  full,  and  one  is  duly  united  to  the  J^  "* 
other  in  jvtvro^  when  either  shall  become  void;  the  surviving 
mcumbent  may  enter  upon  the  void  living,  without  any  other  title 

than  diat  which  he  received  from  the  act  of  union.     Gibs.  920. 

6.  By  the  union  of  two  churches,  no  change  is  made  in  the  Prewnta- 
advowsons:    That  is,  not  only  all  rights  are  reserved  to  t^e^^^^j^^^ 
patron  or  patrons,  as  before,  but  the  nature  of  the  advowsons  fices. 
condnues  the  same ;  as  if  one  he  appendant,  and  the  other  in 

gross,  and  that  which  is  appendant  is  made  the  presentative 
church,  and  the  patron  of  the  church  in  gross  hath  the  first  turn, 
yet  shall  not  the  whole  advowson  be  in  gross,  but  it  shall  remain 
appendant  for  his  turn  who  was  patron  of  the  advowson  append- 
ant, and  in  gross  for  his  turn  who  was  patron  of  the  advowson  in 
gross.    Which  being  so,  (that  is,  the  advowsons,  not  only  as  to 
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^  Union, 

the  right,  but  even  as  to  the  nature  of  tl^em,  remaining  the 
s^pie  as  before,)  it  seems  to  be  an  unreasonable  doubt^  whethier 
bishops  and  otjier  ecclesiastical  persons  c^p.  consent  to  an  i^nion 
by  the  statutes  of  the  1  Eliz.  and  13  Eliz.  Gibs.  920.  TVats.  c.  16. 
Re[iara-  7.  Two  churches  parochial  being  united  at  the  common  law, 

tioDs.  ^g  reparations  shall  remain  several  as  before.     Which  was  the 

reason  why  ,the  aforesaid  act  of  the  4?  W.  was  found  necessary, 
tp  make  it  otherwise  in  the  churches  that  had  been  i^T  should  be 
united  in  virtue  of  the  statute  of  the  17  Car.  2.      For  before 
that,  the  inhabitants,  even  of  a  demolished  church,  were  not 
obliged  to  contribute  to  the  reparations  of  tjie  church  remaining, 
tjcj  which  they  were  united.     Gibs.  92 J. 
Other  pay.        g.    The  paypient  of  first  fruits  and  tenths,  as  before,    are 
^tiiw."*      q)ecially   reserved  in   the   aforesaid  statutes:   and   the   same, 
tpgeth.er  with   all  other  payments  and   duties  to  the   bishop, 
archdeacon,  and  the  like,  and  even  the  fees  of  institution,  are 
reserved  gf  pourse  in  perpefuaji  unions^  whether  within  the  said 
statutes  or  not     Qihs.  917. 
Effect  of         9,    Py  j^}je  unioji,  tfip  two  cljurche^  are  become  ^o  much 
phiraiities?    9^^>    ^^^  ^  secpnd  jbenefice  may  be  tajcep   by  dispensation 
[  S7  ]     V^hin  the  statute  oi  pluralities.    Cro.  Eliz.  'J2Q.  {d)    Gibs.  920. 
Church  10.    If  a  church  pafochi^l  be  united  to  a  prebend  in  a  cathe- 

*""*|^*°*    dral  church,  apd  a  clerk  is  collated  to  the  prebend,  and  after 
^^   °         installed  in  the  cathedral,  although  that  the  parish  church  be 
i\qt  in  the  same  diocese  with  the  cathedral,  yet  the  clerk  thereby 
,  hath  possession  thereof,  without  any  presentation,  institution,  or 
induction ;  because,  by  the  union,  the  parish  church  is  become 
the  corps  of  the  prebend.     Wats.  c.  16. 
Union,  how       11.  After  a  ijnion  is  made,  if  any  question  doth  arise  concern- 
tried,  ing  the  validity  thereof,  this  may  not  be  tried  in  the  temporal, 
bqt  only  jn  the  spiritual  court;  unless  it  be  such  union^  as  is 
restrained  by  the  aforesaid  statutes.     fVats.  c.  16. 

(d)  Page  v.  J^p.  of  London.  Where  three  parish  churches  had 
been  united  by  22  Car.  2.  c.  II.  it  was  held  that  the  benefice  may 
be  described  in  pleading,  as  one  rectory.  Wilson,  q.  t.  v.  Van  Mil- 
dart,  2  B.Sf  P.  394.  P^.  259.  b.  [When  two  churches  are  united 
by  act  of  parliament,  after  the  next  avoidance  of  both,  the  patron 
cannot  present  to  the  united  vicarage  upon  the  next  avoidance  of 
one.  Warding  v.  Bp.  of  Winton,  .C.  P.  M.  18  G:  S.  2  Bla.  R. 
1162.  But  the  union  may  direct  that  one  church  shall  be  extinct. 
See  ib.  Crooke*s  cas^,  1  Shoxo.  R.  203.  Union  does  not  extinguish 
the  tithes  or  a  modus.  8  Salk.  165.  The  impropriator  of  a  rectory 
who  names  the  curate  to  a  church,  shall  be  the  patron  afler  the  union 
of  the  church  with  another  parish.  Bp.  of  London  v.  Mercers  Com- 
»  ,  pctny,  Stra.  925.  In  which  case  the  whole  effect  of  the  union  of 
parishes,  aftpr  the  fire  of  (fOndpn,  is  discussed ;  an(l  see  $ilsp  3  Lev*  96. 
2</o^.  160.  Skinn.QlQ.'] 
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iBy  5S  Gfeoi  3.  c.  123.  $  26.  In  cases  m  ti^hidi  one  living  has  Land-ux 
been  united  to  another,  and  the  lands  o(  one  such  linng  swd  to  «».»>"*ed 
redeem  the  land-tax  on  both,  such  sales  shall  be  confirmed;    ^^ 
and  all  such' sales  hereafter  to  be  made  for  such  purpose  shall 
be  as  valid  as  if  made  merely  for  redeeming  the  land-tax  charged 
on  the  land  of  the  liring,  the  land  belonging  to  which  has  been 
so  sold,  and  as  if  such  living  had  not  been  united  to  any  otho* 
living ;  but  in  case  any  consolidated  livings,  the  land-^tax  charged 
on  which  hath  been  or  shall  be  so  redeemed,  shall  at  any  time 
become  disunited  and  held  by  difierent  incumbents,  the  incumbent 
of  the  living,  the  land  whereof  was  sold  to  redeem  the  land-tax 
on  both,  shall  be  entitled  to  an  annual  riBnt-charge  issuing  out 
of  the  other  equivalent  to  the  land  •tax  charged  on  it.] 

Wimi^mitp,    See  Colleges^. 
QSoiHattce.    See  Bfioiiiiittce^ 


Wisinxpation. 

"yy  HEN  a  stranger  that  hath  no  right,  presenteth  to  a  church, 
and  his  clerk  is  admitted  and  mstituted,  he  is  said  to  be 
an  usurper,  and  the  wrongful  act  that  he  hath  done  is  called  an 
usurpation.  This  is  the  definition  given  by  Lord  Coke  (7) ;  and 
with  regard  to  the  first  step  towards  an  usurpation  which,  he 
there  mentions,  viz.  presenting,  it  is  to  be  observed,  that  a 
presentation  made  by  a  stranger,  if  it  be  void  in  law  (as  in  the 
case  of  simony,  or  of  a  presentation  to  a  donative,  or  to  a 
church  that  is  full),  makes  no  usurpation  against  the  righdul 
patron;  as  neither  doth  a  presentation,  wnere  between  the 
usurper  and  the  person  upon  whom  the  usurpation  is  made 
there  is  privity  in  blood,  as  in  the  case  of  coparceners;  or 
privity  in  the  estate,  as  between  lessor  and  lessee,  grantor  and 
grantee,  joint-tenants,  and  tenants  in  common.  In  none  of  these 
cases  is  the  act  of  presenting  the  foundation  or  commencement 
of  what  the  law  calls  an  usurpation.  And  as  to  the  second  step 
mentioned  in  the  aforesaid  definition  (viz.  being  admitted  and 
instituted),  it  must  be  an  admission  upon  a  presentation  made ; 
and  by  consequence  not  a  collation  by  the  bishop ;  nor  the  institu* 
tion  of  a  clerk,  who  pretending  himself  to  be  patron  of  ft  church  t  "  i 
that  is  void  prays  the  ordinary  to  admit  and  institute  hhn,  and 
[without  a  presentation  in  form)  obtains  institution.   Crib^  782. 


* 


(7)  Co.  LUt.  227.,  vbA  see  Com.  Big.  tit^  Esglke.  (H  14.) 
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Also  it  is  said,  that  ii6  usurpation  in  time  of  war  putteth  the 
right  patron  out  of  possession,  albeit  the  incumbent  come  in  by 
institution  and  induction ;  and  time  of  war  doth  not  only  give 
privilege  to  them  that  be  in  war,  but  to  all  others  within  the 
kingdom;  and  although  the  admission  and  institution  be  in 
time  of  peace,  yet  if  the  presentment  were  in  time  of  war  it 
putteth  not  the  right  patron  out  of  possession.  1  Inst.  249. 
Wats.  c.  20. 

And  the  reason  of  this  seemeth  to  have  been,  because 
anciently  in  the  time  of  war  the  courts  were  shut  up ;  so  that 
the  true  patron  might  not  have  an  opportunity  to  bring  his 
quare  impedit  within  the  six  months. 

For  to  complete  an  usurpation,  the  usurper  must  be  in 
peaceable  possession  for  six  months.  At  the  common  law,  if  a 
stranger  had  presented  his  clerk,  and  he  had  been  admitted 
and  instituted  to  a  church  whereof  any  subject  had  been  lawful 
patron,  the  patron  had  no  other  remedy  to  recover  his  advowson 
but  a  writ  of  right  of  advowson,  wherein  the  incumbent  was 
not  to  be  removed:  And  the  reason  of  this  was,  1.  To  the 
intent  that  the  incumbent  might  quietly  intend  and  apply  himself 
to  his  spiritual  charge:  And  2.  The  law  intended,  that  the 
bishop  that  had  cure  of  souls  within  his  diocese  [would  admit  and 
institute  an  able  man  for  the  discharge  of  the  pastoral  duty,  and 
that  the  bishop  would  do  right  to  every  patron  within  his  diocese.] 
But  since  the  statute  of  the  13  Ed.  1.  [Westm.  Sec."]  c.  5.  §  3.  to 
enable  the  usurper  to  plead  plenarty  [of  the  church  of  his  own  pre- 
sentation] against  the  true  patron,  so  as  to  debar  him  absolutely  of 
that  turn,  [unless  the  writ  of  dafrein  presentment,  or  qtuire  impedit^ 

be  purchased  within  six  months.  See  3tltlDtD0OU,  1  vol.  p.  34.] 
it  is  not  enough  that  the  usurper  do  present  duly,  and  his  pre- 
sentee be  admitted,  instituted,  and  inducted,  but  also  that  the 
church  hath  been  full  by  the  space  of  six  months,  and  no 
writ  brought  to  recover  the  presentation:  for  within  the  six 
months  the  patron  may  bring  his  writ  of  qiiare  impedit  or  darrein 
presentment  (as  the  case  requires),  and  recover  his  presentment 
and  possession  of  the  advowson ;  but  if  neither  of  these  writs  be 
brought  within  the  six  months  (that  is,  so  as  to  bear  teste  within 
that  time)  the  incumbent  is  in  for  life,  and  the  usurpation  com- 
plete.    1  Inst.  344.     Wats.  c.  13. 

And  heretofore,  if  an  usurper  presented,  and  the  clerk  was 

instituted  and  inducted,  and  the  true  patron  did  not  bring  his 

[  39  ]     quare  impedit  within  six  months,  in  some  cases  he  did  not  only 

lose  his  turn  for  that  time,  but  his  presentation  was  gone  for 

ever.     Wats.  c.  7. 

Thus  in  the  case  of  Aslihy  and  White,  T.  2  An.,  it  was  said 
by  Holt,  chief  justice,  that  if  the  purchaser  of  an  advowson  in 
fee  simple,  before  any  presentment,  sufi^r  an  usurpation, .  and 


six  months  to  pass  without  bringing  his  quare  impedit^  he  hath 
lost  his  right  to  the  advowson,  oecause  he  hath  lost  his  quare 
intpedit^  which  was  his  only  remedy;  for  he  could  not  maintain 
a  writ  of  right  of  advowson :  and  though  he  afterwards  usurp, 
and  die,  and  the  advowson  descend  to  his  heir;  yet  the  heir 
cannot  be  remitted,  but  the  advowson  is  lost  for  ever  without 
recovery.  For  where  a  man  hath  but  one  remedy  to  come 
at  his  right,  if  he  loses  that  his  right  is  gone.     L.  Raym.  954. 

But  now  by  the  statute  of  the  7  An.  c.  18.  Forasmuch  as 
thie  pleading  in  a  quare  impedit  is  found  very  difficult,  whereby 
msuiy  patrons  are  either  defeated  of  their  rights  of  presentation, 
or  put  to  great  charge  and  trouble  to  recover  their  right ;  it  is 
therefore  enacted,  that  no  usurpation  upon  any  avoidance  in 
any  church,  vicarage,  or  other  ecclesiastical  promotion,  shall 
displace  the  estate  or  interest  of  any  person  entitled  to  the 
advowson  or  patronage  thereof,  or  turn  it  to  a  right;  but  he 
that  would  have  had  a  right  if  no  usurpation  had  been,  may 
present  or  maintain  his  quare  impedit  upon  the  next  or  any  other 
avoidance  (if  disturbed)  notwithstanding  such  usurpation.  (8) 
[So  that  the  title  of  usurpation  is  now  much  narrowed,  and  the 
law  stands  on  this  reasonable  foundation :  that  if  a  stranger 
usurps  my  presentation,  and  I  do  not  pursue  my  right  within 
six  months,  I  shall  lose  that  turn  without  remedy,  for  the  peace 
of  the  church,  and  as  sc  punishment  for  my  own  negligence;  but 
that  turn  (since  7  Ann,  c,  18.)  is  the  only  one  I  shall  lose  thereby. 
Usurpation  now  gains  no  right  to  the  usurper,  with  regard  to 
any  future  avoidance,  but  only  to  the  present  vacancy;  it  cannot 
indeed  be  remedied  after  six  months  are  past;  but  during  those 
six  months  it  is  only  a  species  of  disturbance. 

Disturbers  of  a  right  of  advowson  may  be  then  three  persons; 
the  pseudo  patron,  nis  clerk,  and  the  ordinary :  the  pretended 
patron^  by  presenting  to  a  church  to  which  h^  has  no  right,  and 
thereby  niaking  it  litigious  or  disputable;  the  clerk^  by  demanding 
or  obtaining  institution,  which  tends  to  and  promotes  .the  same 
inconvenience;  and  the  orrfiVwTy,  by  refusing  to  admit  the  real 
patron's  clerk,  and  admitting  the  clerk  of  the  pretender.  3  Bla. 
Comn.  244,  5. 

By  statute  13  Edw.  1.  {West.  Sec.)  c.  5.  §  2.  it  is  recited,  that  Distnrb- 
whereas  sometimes  an  agreement  is  made  between  many  claiming  ance  of  pro- 
one  advowson,  and  inrolled  before  the  justices  in  the  roll  or  by  **^J*^^ 
fine  in  this  form:  That  one  shall  present  the  first  time,  and  at  ^^.  ^ 
the  next  avoidance  another,  and  the  third  time  a  third ;  and  so  tion.  (See 
of  many,  in  case  there  be  many;  and  when  one  has  presented,  and  f^V^giy 
had  his  presentation,  which  he  ought  to  have,  according  to  the 

(8)  This  act  is  not  retrospective.     Att.  Geru  v.  Bp.  of  Litchfield. 
£.  1£01.    5  Ves.  828.   >. 
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form  of  their  agreement,  and  at  the  next  Avoidimce  he  to  whom 
the  next  presentation  belongeth  is  disturbed  by  any  that  was 

Earty  to  the  said  a^eement,  or  in  his  stead:  it  is  provided^  That 
'om  hencefbnh  mey  that  be  so  disturbed  shall  have  no  need 
jto  sue  a  quare  impeditf   but  shall  resort  to  the  roll  or  fine: 
and  if  the  said  concord  or  agreement  be  found  in  the  roll  or 
fiixej  then  the  sheriff  shall  be  commanded  that  he  give  knowledge 
unto  the  disturber  that  he  be  ready  at  some  short  day,  contain- 
ing the  space  of  fifteen  days,   or  three  weeks,   (as  the  place 
bappeneth  to  be  near  or  far),  for  to  shew  if  he  can  sdlege  any 
thing  wherefore  the  party  so  disturbed  ought  not  to  have  such 
his  presentation :     And  if  he  come  not,  or  peradventure  doth 
come,  and  can  allege  nothing  why  the  party  so  disturbed  ought 
not  to  have  his  presentation,  by  reason  of  any  thing  done  since 
jh^  fine  was  made  or  inrolled,  he  shall  recover  his  presentation 
with  his  damages. 
Remedy  for       And  where  it  chanceth  that  afler  the  death  of  an  ancestor 
*  ^**^^    that  presented  his  clerk  unto  a  church,  the  same  advowson  is 
a  particular  a$signed  in  dower  to  any  woman,  or  to  tenant  by  the  curtesy, 
estate  ^d  such  tenants  in  dower,   or  by  the   curtesy,  do   present, 

*"*'®^  and  after  their  deaths  the  true  heir  is  disturbed  to  present  when 
the  church  is  void;  it  is  provided^  That  from  henceforth  it  shall 
be  in  the  election  of  the  party  disturbed  whether  he  will  sue 
a  writ  of  qimre  impedit  or  of  darrein  presentment.  The  same 
shall  be  observed  in  advowsons  demised  for  term  of  life  or  years, 
or  in  fee-tailO 


Winv^* 


What 


1,  TTSURY  in  a  strict  sense  seemeth  to  be  a  contract  upon  the 
loan  of  money,  to  give  the  lender  a  certain  profit  for  the 
use  of  it,  upon  all  events,  whether  the  borrower  make  any  ad- 
vantage of  it,  cwr  the  lender  sufifer  any  prejudice  for  the  want  of  it, 
or  whether  it  be  repaid  on  the  day  appointed  or  not.    1  Hwm.  24-5. 
And  in  a  larger  sense  it  seemeth,  that  all  undue  advantages 
taken  by  a  lender  against  a  borrower  come  under  the  notion 
of  usury,  whether  there  were  any  contract  in  relation  thereto  or 
no  :  as  where  one  in  possession  of  land,  made  over  to  him  for 
{]  40  ]     the  security  of  a  certain   debt,   retains   his    possession   after 
be  hath  received  all  that  is  due  from  the  profits  of  the  land. 
I  H(m.  245. 
^ythectvU       2.  Use  or  interest,  by  the  civil  law,  is  divided  into  lucrative 
tiw;'  wid  compensatory.    Lucrative  is,  'when  it.  is  paid  where  there 

hath  been  no  advantage  made  by  the  debtor,  and  no  delay  or 
deceit  in  him  :  and  this  is  condemned  by  the  civil  law.  Com- 
pensatory is,  when  it  is  given  where  the  thing  lent  hath  been 


Qdv^tagaous  to  the  debtor9;and  disadvai^tageous  tp  the  creditor, 
that  he  was  not  sooner  paid :  and  this  is  permitted  by  that  law* 
Wood.  Civ.  L.  213. 

Aod  by  th^  civi^  law  {Smnburn  tells  ]us)  a  manifest  usurer 
cannot  n^ake  a  testament ;  and  though  he  make  one,  it  is  void 
in  law  x^oncerning  gpod^  and  chattels,  unless  he  satisfy  for 
the  usury,  or  put  in  jCaution  fpr  satisfaction  to  be  made.  Swinb. 
101. 

And  as  manifest  usurers  are  forbidden  to  make  testaments 
themselves,  or  to  dispose  of  their  goods  by  their  last  wills ;  so 
are  they  forbidden  to  reap  any  benefit  by  the  testament  of 
others  or  to  be  capable  of  any  legacy  of  ffoods.   Swinb.  376.  (e) 

3.  By  a  constitution  of  Edmund  archbishop  of  Canterbury :  By  the  en- 
We  forbid  any  man  to  detain  a  pledge,  afler  he  hath  received  "*"*  ^^* 
the  principal  out  of  the  profits^  after  dedi^ction  of  the  expences, 
fpr  this  is  usury.  Lind.  160. 

Out  of  the  profits]  The  pledge  in  this  pas^  must  be  supposed 
to  bp  lands,  cattle,  or  such  like^  out  of  which  ^  profit  ariseth. 
Johns. 

And  by  Can,  109.  If  any  offend  their  brethren  by usury, 

the  churchwardens,  or  questmen  and  sidemen,  in  the  nei^t  pre- 
sentments to  their  ordinaries,  shall  faithfully  present  every  such 
ofl^der,  to  the  intent  that  he  may  be  punished  by  the  severity 
of  the  laws,  according  to  his  deserts :  and  such  notorious  offend- 
ers shall  not  be  admitted  to  the  holy  communion,  till  they  be  re- 
formed. 

And  in  general,  it  \^  ^^^^  tb»t  by  the  ^pplesiastiwil  If^ws,  if  » 
man  be  a  manifest  usurer,  not  only  his  testament  is  void  (as  hath 
beep  said),  but  his  bo^lyj  after  he  i§  d^,  i3  pot  to  be  buried  Q  41  ] 
amcHigst  tjie  bodies  of  other  Christian  pien,  in  any  church  or 
diurchyard,  until  there  be  restitution  or  caution  tendered,  ao« 
cordmg  to  the  value  of  such  goods.     Swin.  102.  {g) 

^  . 

(e)  The^e  ve  the  apfithema?  of  the  popes,  and  not  the  rescripts 
of  the  ^mperor^.  3ee  Cod.  5.  5.  The  punishroeqt  by  the  civil  law 
was  Qpce  a  qua4ruple  penalty.  L.  2.  Cod.  Theod.  de  Usuri$.  But 
tbis  9eems  to.  have  been  qiitigated  by  JtisHnian,  who  contents  himself 
with  declaring)  that  whatever  is  paid  more  than  the  legal  interest> 
shall  be  accounted  part  of  the  principal*  Cod.  4i»  32.  26.  Noodt^ 
d$  Fan^  ei  Us^  lib.  2.  cap,  16. 

(g)  Bffost  of  Uie  early  fathers  of  the  church  have  condemned  usury 
in  i^e  ^riptest  sepse%  i%  cu  smy  profit  made  of  the  loan  of  money,  «a 
Gootrary  to  the  divine  law«  Alexander  III.,  in  the  council  of  Lateran> 
prohibil^d  the.  taking  of  all  interest  for  money ;  and  it  baa  been  ob* 
^einr^,  th^t  Gresor^  IX.  places  the  chapter  of  usury  «f);er  that  of 
thetl.  But  the  Mosaic  law,  though  it  forbade  the  Jews  to  take  inte* 
'Mt  ivmk  tbeii?  brethreo^  allow^  them  to  take  interest  from  strangers, 
or  to  borrow  from  them  on  the  same  terms ;  and  tUfIt  this  bw  haa 


41  ^jSJur??. 

By  the  4?.  By  the  laws  of  king  Alfred,  it  was  ordained,  that  the  chat- 

common       ij^is  Qf  usurers  should  be  forfeited  to  the  king,  their  lands  and 
laws.  inheritances  should  escheat  to  the  lords  of  *  the  fee,  and  they 

[  *42  ]    should  not  be  buried  in  the  sanctuary.  Smn.  102.  1  Ha*w.  245. 
Also  it  seems  to  have  been  the  opinion  of  the  makers  of  divers 
acts  of  parliament,  since  the  reformation,  that  all  kinds  of  usury 
are  contrary  to  good  conscience.  1  Haw,  245. 

By  the  5  &i  6  Ed,  6.  c,  20.  (now  repealed),  it  was  enacted, 
that  no  person  by  any  means  shall  lend  or  forbear  any  sum  of 
money  for  any  manner  of  usury  or  increase  to  be  received  or 
hoped  for,  above  the  sum  lent. 

In  the  time  of  queen  Elizabeth,  when  commerce  began  to  ex- 
tend its  influence,  a  relaxation  of  the  laws  against  usury  followed 
of  course.  Thus  by  the  13  Eliz.  c.  8.  it  is  enacted,  that  no  per- 
son shall  take  above  lOl, per  cent,  interest;  on  pain  of  being 
punished  and  corrected  according  to  the  ecclesiastical  laws  here- 
tofore made  against  usury.  (9) 

By  the  21  Ja,  c,  17.  None  shall  take  above  8l.  per  cent. 
(with  a  proviso,   that  this   statute  shall  not  be   construed   or 

not  condemned  the  lending  of  money  on  interest  as  malum  in  se,  and 
contrary  to  the  law  of  nature  and  of  nations,  which  many  have  thought, 
but  merely  prohibited  it  amongst  the  Jews,  as  dangerous  in  a  politi- . 
cal  view,  considering  their  itinerant  and  agricultural  life,  has  been 
ably  demonstrated  by  Noodt  in  his  Treatise  de  Fcenore  et  Usuris^ 
c.  10.  and  11.  Nearly  the  same  regulations  obtained  amongst  the 
Romans  in  the  infancy  of  the  republic ;  but  when  commerce  was 
introduced  amongst  them,  the  contract  of  landing  money  at  a  cer- 
tain profit  became  frequent.  The  highest  rate  of  legal  interest 
among  the  Romans,  from  the  time  of  Cicero  to  Justinian,  was  the 
ceniesima  or  twelfth  part  paid  every  month,  amounting  to  19,  per  cent, 
per  annum ;  but  the  satirists  inform  us  that  some  usurers  exacted 
three,  four,  or  even  five  times  that  profit.  Justinian  in  his  code  fixed 
the  legal  rate  of  interest  at  4,  6,  8,  and  l9percenL,  according  to  the 
station  of  the  lender  and  the  nature  of  the  contract.  Cod.  4.  32.  26.' 
Various  evasions  of  the  laws,  however,  were  practised  at  Rome,  and 
some  of  these  were  not  unknown  to  the  canonists;  for  usurious  pro-' 
fit  might  be  secured  under  the  contract  of  a  sale  and  repurchase,  or 
letting  to  hire,  or  might  be  stipulated  for  in  consideration  of  the  gain 
of  the  borrower,  or  of  the  loss  which  the  lender  suffered  by  the  de- 
tention of  his  money*  To  these,  modern  money  lenders  have  added 
the  purchase  of  annuities;  in  which,  as  the  purchaser  risks  his  ca- 
pital, he  is  allowed  to  take  a  greater  share  of  interest  (though  this 
must  be  within  equitable  bounds).  Vaughan  v.  Thomas,  1  Bra,  556. 
Ueathcote  v.  Paignon,  2  Bro,  167.  But  if  any  of  these  transactions 
appear  from  circumstantial  evidence  to  be  merely  the  covering  of  an 
usurious  contract,  they  are  held  to  be  within  the  statute  of  Ann, 
See  Chesterfield  v.  Janssen,  2  Vesei/i  125. 

(9)  This  act  has  an  express  saving  of  the  ecclesiastical  jurisdiction. 
See  §  9.  I  Hagg,  /{•  465.  note. 


expounded  to  allow  the  practice  of  usury  in  point  of  religion  or 
conscience). 

By  the  12  Car.  2.  c.  13.  None  shall  take  above  6/.  per  cent. 
(without  any  proviso). 

And  by  the  12  An.  st.  2.  c.  16.  None  shall  take  above  51.  per 
cent,  on  pain  of  treble  value  of  the  money  lent ;  and  all  contracts 
to  the  contrary  shall  be  void,  {h)  And  every  scrivener  or  solicitor^ 
who  shall  take  for  brocage,  soliciting,  driving,  or  procuring  the 
loan,  or  forbearing  of  any  sum  of  money,  above  the  rate  of  Ss. 
for  the  loan,  or  forbearing  of  100/.  for  a  year,  or  more  than  12^!, 
above  the  stamp  duties  for  making  or  renewing  the  bond  or  bill 
for  loan  or  forbearing  thereof,  or  for  any  counter  bond  or  bill 
concerning  the  same,  shall  forfeit  20/.  half  to  the  king,  and 
half  to  him  that  will  sue,  with  costs ;  and  be  unprisoned  tor  half 
a  year. 

And  therefore  in  these  days  a  distinction  seemeth  to  be  made 
betwixt  usury  and  legal  interest :  for  what  exceedeth  the  legal 
interest  is  properly  usury ;  and  he  who  exacteth  it  seemeth  still     [  43  ] 
to  be  punishable  as  an  usurer.  1  Dom.  126. 

And,  upon  the  whole,  it  seemeth  now  to  be  generally  agreed, 
that  the  taking  of  reasonable  interest  for  the  use  of  money  is  in 
itself  lawful;  and  consequendy,  that  a  covenant  or  promise 
to  pay  it,  in  consideration  of  the  forbearance  of  a  debt,  will 
maintain  an  action.  For  why  should  not  one  who  hath  an  estate 
in  money  be  as  well  allowed  to  make  a  fair  profit  of  it  as  another 
who  hath  an  estate  in  land  ?  and  what  reason  can  there  be  that 
the  lender  of  money  should  not  as  well  make  an  advantage  of  it 
as  the  borrower  ?  Neither  do  the  passages  in  the  Mosaical  law, 
which  are  generally  urged  against  the  lawfulness  of  all  usury,  if 
fiilly  considered,  so  much  prove  the  unlawfulness,  as  the  lawful- 
ness of  it;  for  if  all  usury  were  against  the  moral  law,  why 
should  it  not  be  as  much  so  in  respect  of  foreigners,  of  whom 
the  Jews  were  expressly  allowed  to  take  it,  as  in  respect  of  those 
of  the  same  nation,  of  whom  alone  they  were  forbidden  to  re- 
ceive it  ?  From  whence  it  seems  clearly  to  follow,  that  the  pro- 
hibition of  it  to  that  people  was  merely  political,  and  conse- 

(A)  As  this  act  declares  all  usurious  contracts  'ooidy  the  indorsee  of 
a  bill  of  exchange,  given  upon  an  usurious  consideration,  cannot 
recover,  although  he  had  no  notice  of  the  usury,  and  had  given 
a  valuable  consideration  for  the  bill.  Loxio  v.  Waller,  Doug.  736. 
[But  relief  is  afforded  to  bon^Jide  holders,  for  valuable  consideration, 
of  bills  or  notes,  drawn  after  IQdxJune^  1818,  who  have  no  notice 
that  they  were  given  for  valuable  consideration,  by  Sir  Samuel  RomiU 
ly%  act,  58  G.3.  c.  93.]  If  more  than  the  principal  and  legal  interest 
be  paid,  an  action  will  lie  to  recover  the  surplus  :  per  Ld.  Mansfield, 
in  hmith  v.  Bromley^  lb*  696. 


43  GSi(At0. 

quently  doth   hbt   eitencf  to   any  other  nation;     1  /foto.  245. 
2  Bumety  Reform.  192.  IBenikam  on  Usury,  2d  ed.J- 

Wafee^^    See  C^urcj^v 
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TilSTRlrBUTION  of  intesiates'  effects  there.     See  ffiffiWf fif, 
■*^  voLiV.  4;77. 
Tithes  in         Bf o  tithe  of  marriage*  goods  shall  be  paid  in  Wales.  2  US  Ed.  6. 

^•^^         c.  13.  §  16.  See  ^ttBeg* 

ri"ht  to  Before  the  statute  of  27  H.  8.  c.  26.  rediicied  all  the  lotdAips 

aJ^wsoM  riiarchers  of  Wales j  which  were  formerly  in  no  comiify,  td  be 
or  b^ieft^ief  part  of  either  English  or  Welsh  comities,  quare  impedits^  of 
in  Wales,  churches,  within  the  lordships  marchers,  weife  iinpleadable  ih  the 
kingfis  courtiJ  of  England  by  originals  out  of  the  chanceiy  di- 
rected to  the  sheriffs  of  the  adjoining  English-  couttties,  and  th^ 
issrtie  was  tried  therein ;  but  since  that  act,  though  the  jurisdic- 
tion of  dit)se  courtt3  is  absolute  over  such  of  the  ionher  lordsfiipii 
marchers  as  aire  ariiiesced  to  English  counties,  thfere  i^  nbrie  over 
die  rfest  anneieed' tJo  WeM^  countfes,  and'  the  gamfe  i*ule  ha^  pre- 
vtoilfed'  as  to*attioti8  (or  lands  wltfiiri  oi*  Without  tHfe  marfchtlsi'(i) 
Irt  tJie  argument  in-  Lampl^  and  another  ^'.^  Thomas  dHd 
afidtHerX'S),  it  is^  said-:  WlAVs  ov  quii^  nHpedit  Have  dflterilifeen 
ferotight?  of  churtshes  iti  Wales  in-  the  kitfg*s*  <*6urts  here';  but 
Aat  tito-  eithei'  becjause  the-  dispute  wtts  between  thie  Idrd^ 
maithcfr^-  6t  betHvfeeii  the  Wdsh  bishops  and  others^  (the  formet* 
of  whom  t^^uld  obey  no^  rtah  in  Walesi)  (S)  and  because'  th^ 
pifint^s^  of  Walei  cfould  not  direcjr  aC  \^r  ttt^a^  bishop  iii  Wales^ 
oA*a'quaft'hf^tdit!'t^^if  bttotlgh^-  ^'  bfe  would  not  obey  W.'(4f) 
It'  is^  evident  that'  the  ^et^tds*  of  the  dOfUt^ty  of  lotd^hips  mUrcXetii 
could  not  direct'  ^tich-  a  vrrit- to  thos^bisHops*  (5)  But  k  appedi^ 
that  the  king,  or  his  justices  in  Wales  might  do  so ;  for  when  the 
dominion  of  Wales  was  lawfully  vested  m  the  king  of  England, 
His  justices  there  must  have  the  same  power  as  to  the  bii^Ops 
that  thfe  justices-  of  the-  courts  of  the  princes  of  Wales  (who 
originally  founded  the  Widish  bishoprics)*  had  before:'  arid  it 

(1)  See  the  cases  oollected'in  Vau^ian*s  Repiifll,  ^12.  to  4l7. 

(2)  A»  reported  iii  Pl^Us.  A'.i^ .  cWmgVaughs  409; 

(3)  36 \fir.6./.  33.  A.B.  as  cited;  Vaugh.  R.AXJ6,  4l'(J. 

(4)  1 1  H.  e.f.  3:  A.  B.  cited'  taugh.  A  4t)d. 

(5)  Vaugh.  R.  MO,  AfU. 


mam.  48  a 

seems  that  qtiare  impedits  of  cburdies  within  the  pfincipality 
were  frequent  in  Wales,,  and  the  bishops  there  serv^  the  writs 
directed  to  them.  (6) 

And  now  by  54  &  35^17.  8.  c.  ^6.  §  12, 13.  and'  18^/.  c.S. 
§  4.  The  justices  of  Wale»  are  empowered  to  take  cognizance  of 
quare  innpeditSr  and  cpf  all  fietions  real^  wilh  all  powers  of  the 
court  of  C  P.  is  Engfond  relating  therBta. 

Ag^in,^  by  34  and  36  ££  8.  c.-26k  §t32;  All  actions  r^a/*and 
quare  impedits^  shall  be  sued  by  original  writs,  sealed  with  the 
original  seals  of  the  courts  of  great,  session^  returnable  before  the 
Welsh  justices  at  those  sessions ;  but  this  does  not  seem  to  ex- 
clude a  concurrent  jurisdiction  of  the  courts  at  Westminster.  (7) 

By   13  and  14  Car.  2.   c.4>.  §27.  The  *  bishops  of /aS?r5^rf,  Semcein 
SL  Davi£s^  St,  Asaphj  Bangor^  and  Llandaffi   and  their    sue-  ^^]^  *" 
cessors,.  shall  take  order  that  the  said  book  be  translated  into  '^"•■' 
the  British  or  Welsh,  tongue,  to  be  used  in  Wales  where  the 
Welsh  tongue  b  commonly  to  be  used :  and  at  the  same  time, 
an  English  book  shall  be  had  there  likewise,  that  such  as  un- 
derstand the  same  may  have  recourse  thereunto ;  and  such  as 
do  not  understand  the  same  may,  by  comparing  both  tongues 
together,  the  sooner  attain  to  the  knowledge   of  the  English 
tongue. 

By  §>26.  &  penalty  of  Si.  per  month  was  imposed  on  every 
parish  OF  cfaapelry,.  cathedral  church,  coll^^e,.  or  hall,  for  so 
long  as  after'  the  feast  of  St.  Bartholomew  1662'  they  shall  be 
unprovided  with  a  true  printed  copy  of  the  said^  book. 

Want  of  knowledge  in  the  Welsh,  tongue  is- &  good  cause  of 
refusal  where  the  service  was  to  be  performed  in  that  language, 
as  rendering  the  clerk  incapable  of  die  cure ;  nor  did  it  avail  to 
all^  that  the  language  might  be  learned,,  or  that  the  part 
of  me  cure  he  was  ihcapablie  oi  might  be  diseharg^  by  a  ourate. 
ABmy  v.  Bp.  qf^.AsapK..  Cro.  EU  119.1 

Wsatt  committed    in^  the  glebe   Iknds.      See   d^Iettt 

S.a|i  through:  the  Ghurch-yarxL     See  CS9ir(j^< 

Jiaaap  to  the  church*     See  Cjgurtg^ 

^Sfd^iMt  dbaivm  in.  the  church^  or  ohureh^yardl     See 

Cftiircft; 

MM^Vm^iXt\  service- ia it     See  P'ufilit ttOfr^Siir* 

OTptmimfartfiinass;    See  mxmttm^. 


■^^■^^^i^^i— *^^    ■  ■    ■  «  <  ^i^t^i^^^ifciM— _a^.«>fc<»*— .^<     ill         I   — AAoA^ 


(6)  It)  H:  4;/.  6:  11  H.  6.  /  3:  cxVt^VaugK.  R.  411,  4lX 

(7)  Ste  THeKihgY.  Aform,  1'  Mod.  64. 68.  —  The  King  v.  AHioi; 
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Difference 
between 
inlU  and 
testaments* 


T^HE  law  affecting  Papists  in  particular,  with  regard  to  wilb 
and  administrations,  is  treated  of  under  the  title  |0opcrpf 

I.  Who  may  make  a  mlly  (page  44.) 
II.  Of  what  things  a  will  may  be  made^  fpage  62.) 

III.  Form  and  manner  of  making  a  will ;  and  there- 

in of  appointing  guardians  and  executors^ 
(page  770 

\^And  of  the  revocation  of  wills ^  (P^g^  19703 
Also  of  the  wills  of  seamen  and  marines, 
(page  205.) 

IV.  Of  the  probate  of  wills  fpage  292.),  and  admi- 

nistration of  intestates*  effects,  (P^^  270.) 
V.  Of  the  duty  of  executors  and  administrators  in 
making  an  inventory  (page  294.),  and  getting 
in  the  effects  of  the  deceased,  (page  312.) 
VI.  Of  the  payment  of  debts  by  executors  or  ad- 
ministrators, (page  322.) 
VI  I.  Of  the  payment  of  legacies  (page  361. y.  distri- 
bution of  intestates*  effects,  (page  392.) : 
[^And  of  the  stamp  dtcties  cJiargeable  on 
legacies,  and  the  distributive  shares  qf  an 
intestate* s  estate,  (page  4790] 
VIII.  Account,  (page  485.) 

I.  Who  may  make  a  will 

1 .  Testament  and  will,  strictly  speaking,  are  not  synonymous. 
A  will  is  properly  limited  to  land,  and  a  testament  only  to  chat- 
tels requiring  executors,  which  a  will  only  for  land  doth  not  re- 
quire. So  every  testament  is  a  will ;  but  every  will  is  not  a 
testament.    God.  Orph.  Leg.  4.  5. 

But  as  authors  in  treating  upon  this  subject  have  not  adhered 
to  this  distinction,  so  throughout  this  title  the  words  imU  and 
testament  are  used  indiscriminately. 

So  also  the  word  devise  seemeth  properly  applicable  to  lands ; 
bequest,  bequeath,  give,  dispose,  and  such  like,  to  goods ;  yet,  for- 
asmuch as  authors  do  generally  confound  them,  and  because 
that  propriety  of  expression  is  not  so  much  regarded  in  wills  as 
in  other  legal  instruments  of  conveyance,  so  long  as  the  testator's 
intention  doth  sufficiently  appear ;  therefore  it  hath  not  been 
thought  necessary  in  these  different  ways  of  expression  to  observe 
a  scrupulous  exactness,  but  to  take  the  words  in  the  several  au- 
thors as  they  stand ;  and  this  so  much  the  rather,  as  it  seemeth 
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in  general  to  be  an  unwarrantable  liberty,  in  reciting  matters  of 
hw,  from  books  of  acknowledged  authority,  to  presume  to  vary 
the  expression  without  necessary  or  urgent  cause. 

[The  terms  wiU  and  last  will  are  synon)rmous ;  the  general 
meaning  of  last  will  being  that  will  which  is  to  be  operative 
at  the  testator's  death.    Walpole  v.  Cholmondeleyy  7  T.Rep.  138.] 

2.  It  doth  not  seem  to  be  clearly  settled  what  shall  be  the  In^^wt- 
lowest  age  at  which  a  person  shall  be  allowed  to  make  a  testa-^ 
ment  of  goods  and  chattels. 

Dr.  Gibson  says,  when  prohibitions  have  been  prayed,  on 
suggestion  that  the  testator  was  not  in  one  case  seventeen,  in 
another  case  eighteen  years  of  age,  which  it  was  said  were  the 
lowest  ages  assigned  by  the  common  law  for  making  a  testament 
of  goods  and  diattels ;  they  were  denied  in  both  cases  for  the 
same  reason,  namely,  that  it  belongs  to  the  ecclesiastical  court  to 
judge  when  a  person  is  of  age  to  make  a  will ;  and  if  an  inferior 
court  had  given  sentence  against  their  own  law,  there  was  no  re- 
medy but  by  appeal.    Gibs.  461.  2  Mod,  315.  T.  JoneSj  210. 

And  one  reason  of  limiting  the  same  to  the  age  of  seventeen 
may  be,  because  (as  it  is  agreed  on  all  hands)  that  is  the  proper 
age  at  which  a  person  is  allowed  to  take  upon  himself  the  office 
of  an  executor;  administration  during  the  nrinority  of  an  infant 
executor  ceasing  at  that  age.  (8) 

In  the  case  of  Bishop  and  Sharps  M,  1704,  in  the  court  of 
chancery,  it  is  said  to  have  been  agreed,  that  a  female  may  make 
a  will  at  twelve  years ;  and  a  male  at  seventeen,  or  at  fifteen,  if 
proved  to  be  a  person  of  discretion.  2  Vem.  469. 

Dr.  Godolphin  says,  an  infant  male  at  the  age  of  fourteen 
years,  and  female  at  the  age  of  twelve  years,  may  make  a  tes- 
tament of  goods  and  chattels.  God.  O.  L,  23. 

And  in  the  case  of  Hyde  and  Hyde^  H.  8  Ann.,  it  is  said  to 
have  been  agreed,  that  a  male  infant  of  fourteen  years  of  age,  and 
a  female  ot  twelve  years  of  age  might  make  will  of  a  personal 
estate ;  and  it  was  said  in  this  case,  that  it  was  so  agreed  by  the 
lord  keeper  Wright  in  the  case  of  Sharpe  and  Sharpe,  wherein 
they  followed  the  civil  law  of  Justinian  for  their  consent  to  marry 
at  such  ages.     Gilb.  Rep.  74,  (9) 

And  it  is  true  that  Justinian  fixes  the  testamentary  age  and 
the  age  oi 'puberty  aUke,  to  wit,  in  the  male  at  the  age  of  four- 

(8)  Where  an  infant  is  sole  executor^  administration  nniih  mil  an^ 
nexed  is  granted  to  the  guardian  or  other  till  his  age  of  twenty-one, 
when  probate  is  granted  to  him.  38  G.  3.  c.  87.  §  6.  So  in  Ireland^ 
58  G.  3.  c.  81.  §  1,  2.    See  infra,  284. 

(9)  So  held  in  Exp.  Holylandy  E.  1 805.  UVes.R.W.  The  will  of  a 
schoolboy  of  sixteen  in  favor  of  the  schoolmaster  was  established, 
when  no  evidence  of  fraud,  improper  influence,  or  control,  was  shewn. 
Arnold  v.Earl,  cor.  Sir  Geo.  Lee,  5th  June,  1758.  MSS.  Cas.SS. 
Ames  v.  Ward,  cor.  Sir  Geo.  Hay,  T.  T.  1767.  MSS.  Cas.  85.  ;    and 
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teen ;  and  in  the  female  at  the  age  of  twelve.  But  by  the  com- 
C  46  ]  mon  law  of  England,  the  age  of  discretion^  both  in  the  male  and 
female,  is  the  age  of  fourteen ;  although  the  same  common  law 
admits  of  Justinian's  distinction  as  to  the  age  of  puberty  or  con- 
sent to  marriage. 

And  by  the  author  of  the  Law  qf  Executors,  who  is  said  to 
have  been  judge  Doddridge,  it  seems  to  be  laid  down  generally, 
that  an  infant  at  the  age  of  discretion,  to  wit,  the  age  of  fourteen 
years,  may  make  a  will  of  goods  and  chattels.  Law  of  Ex,  10. 

And  Mx.  Wentworth  saiui,  he  thinks  that  at  the  age  of  four- 
teen, being  in  the  judgment  of  law  the  age  of  discretion,  a  per- 
son may  make  a  testament.   Wentw.  214. 

Finally,  Sir  William  BlacJcstone  says,  Infants,  under  the  age 
of  fourteen  if  males,  and  twelve  if  females,  cannot  make  a  testa- 
ment :  which  is  the  rule  of  the  civil  law.  For  though  some  of 
our  common  lawyers  have  held  that  an  infant  of  any  age  (even 
four  years  old)  might  make  a  testament,  and  others  have  denied 
that  under  eighteen  he  is  capable;  yet  as  the  ecclesiastical  court 
is  the  judge  of  every  testator's  capacity,  this  case  must  be  go- 
verned by  the  rules  of  the  ecclesiastical  law.     2  Black.  497. 

Note :  It  is  Mr.  Perkins  whom  all  the  subsequent  authors 

a  note  {Perk.  §  503. )»  with  some  degree  of  wonder,  for  asserting 
lat  an  infant  of  four  years  of  age  may  make  a  testament.  But 
surely  this  must  have  been  an  error  of  the  press ;  which  might 
possibly  enough  happen  from  a  similitude  of  the  words,  or 
especially  of  the  figures  4  and  14. 

But  by  the  statute  of  the  34  &  35  H.  8.  c.  5.  §  14.  Wills  or 
testaments  made  of  any  manors,  lands,  tenements,  or  other  heredita" 
ments,  by  any  person  within  the  age  of  tmenty-one  years,  shall  not 
he  taken  to  he  good  or  effectual  in  law  ;  for  until  that  time,  by  the 
common  laws  of  this  realm,  they  are  accounted  infants.  Swin.  74» 
6th  edit. 

But  by  custom  in  particular  places,  they  may  devise  lands  be- 
fore the  age  of  twenty-one.  God.  0»L,  21.  Wentw.  214. 

But  no  custom  of  any  place  can  be  good,  to  enable  a  male  in- 
fent  to  make  any  will  before  he  is  fourteen  years  of  age.   Law  of 
Exec.  153. 
Idiot.  3.  An  idiot  is   justly  excluded   from  making  a  testament 

Swin.  8. 

Now  an  idiot,  or  natural  fool,  is  he,  who  notwithstanding  he 
be  of  lawful  age,  yet  he  is  so  witless  that  he  cannot  number  to 
twenty,  nor  can  tell  what  age  he  is  of^  nor  knoweth  who  is  his 
father  or  mother,  nor  is  able  to  answer  any  such  easy  question ; 
[  47  ]  whereby  it  may  plainly  appear,  that  he  hath  not  reason  to  dis- 
cern what  is  to  his  profit  or  damage,  nor  is  apt  to  be  informed 

cited  by  Dr.  Swabey,  in  Waller  and  another  v.  Heseltine  and  Burgh, 
\Phill.R.\59y  160. 


([iSiiil0^    Who  may  make.  47 

or  instructed  by  any  other ;  and  such  an  idiot  cannot  make  any 
testament,  nor  may  dispose  either  of  his  lands  or  goods.  Swin.  79. 

4.  Mad  folks  and  lunatic  persons,  during  the  time  of  their  Lunatic, 
furor  or  insanity  of  mind,  cannot  make  a  testament,  nor  dispose 
of  any  thing  by  will;  and  the  reason  is  most  forcible,  because 
they  know  not  what  they  do :  for  in  making  of  testaments,  the 
integrity  and  perfectness  of  mind,  and  not  health  of  the  body,  is 
requisite.    Swin.  76. 

Howbeit,  if  these  mad  or  lunatic  persons  have  clear  or  calm 
intermissions,  then  during  the  time  of  such  their  quietness  and 
freedom  of  mind,  they  may  make  their  testaments.     Swin.  76. 

And  it  is  sufficient  for  the  party  which  pleadeth  the  insanity 
of  the  testator's  mind,  to  prove  that  the  testator  was  beside  him- 
self before  the  making  of  the  testament,  although  he  do  not 
prove  the  testator's  madness  at  the  very  time  of  making  the  tes- 
tament :  the  reason  is,  it  being  proved  that  the  testator  was  once 
mad,  the  law  presumeth  him  to  continue  still  in  that  case,  un- 
less the  contrary  be  proved.     For  like  as  the  law  presumeth 
every  man  to  be  an  honest  man,  unless  the  contrary  be  proved, 
and  being  proved,  then  he  which  is  evil  to  be  evil  still ;  so  con- 
cerning fiiror,  the  law  presumeth  every  man  to  have  the  use 
of  reason  and  understanding,  unless  tne  contrary  be  proved; 
which  being  proved  accordingly,  then  he  is  presumed  in  law  to 
continue  stm  void  of  the  use  of  reason  and  understanding,  un- 
less the  testator  were  besides  himself  but  for  a  short  time,  and 
in  some  peculiar  actions,  and  not  continually  for  a  long  space, 
as  for  a  month  or  more ;  or  unless  the  testator  fell  into  some 
frenzy  upon  some  accidental  cause,  which  cause  is  afterwards 
taken  away ;  or  unless  it  be  a  long  time  since  the  testator  was 
assaulted  with  the  malady :   for  in  these  cases  the  testator  is 
Dot  presumed  to  continue  in  his  former  fiiror  or  frenzy.    Swin.  78. 
Yet  it  is  a  hard  and  difficult  point,  to  prove  a  man  not  to  have 
the  use  of  understanding  or  reason :    and  therefore  it  is  not 
sufficient  for  the  witnesses  to  depose  that  the  testator  was  mad 
or  besides  his  wits,  unless  they  render  or  yield  a  sufficient  rea- 
son to  prove  this  their  deposition ;  as  that  they  did  see  him  do 
sach  things,  or  heard  him  speak  such  words,  as  a  man  having    [  48  ] 
reason  would  not  have  done,  or  spoken.    Swin,  78.  {i)     , 

(t)  Questions  upon  the  general  sanity  of  testators,  or  the  preva- 
lence of  a  lucid  interval  at  the  time  of  executing  their  will,  occur  fre- 
Suentlyboth  in  the  civil  and  ecclesiastical  courts.  They  are  usually 
etermined  on  the  particular  circumstances  of  each  individual  case ; 
for  according  to  lord  Thurlotvs  opinion  in  Att.  Gen,  v.  Pamther,  "  it 
seems  scarcely  possible  to  extract  from  any  particular  case  of  this 
tind  that  which  will  apply  to  any  other."  But,  his  lordship  adds,  "  it 
is  of  equal  importance  that  the  evidence  in  support  of  the  allegation 
^f  a  lucid  interval,  afler  derangement  at  any  period  has  been  esta- 
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FenoDsof  5.  E,  S  Ja.  in  the  star  chamber.  In  Combos  case  it  was  agreed 
*  ^®^  "**-  by  the  judges,  that  sane  memory  for  the  making  of  a  will  is  not 
at  all  times  when  the  party  can  speak  yea  or  no,  or  had  life  in 
him,  nor  when  he  can  answer  to  any  thing  with  sense ;  but  he 
ought  to  have  judgment  to  discern,  and  to  be  of  perfect  memory, 
otherwise  the  will  is  void.     Mo.  759. 

blished,  should  be  as  strong  and  as  demonstrative  of  such  facts  as 
where  the  object  of  the  proof  is  to  establish  derangement."  Indeed 
if  lunacy  be  once  established,  it  is  a  matter  of  nice  investigation  to 
say,  what  shall  be  evidence  of  such  a  remission  or  intermission  of  the 
disorder,  as  shall  allow  the  lunatic  to  dispose  of  his  property  by  will. 
The  points  generally  insisted  upon  in  proof  and  argument,  relate  to 
the  state  of  the  testator  before  making  the  will,  the  will  itself,  and 
his  subsequent  conduct.  And  if  the  circumstances  of  the  case, 
among  which  may  be  reckoned  the  nature  of  the  disorder,  afford  any 
reasonaUe  ground  to  suppose  that  a  lucid  interval  may  have  pre- 
vailed, it  will  be  difficult  to  set  aside  the  will,  if  it  be  rationally 
drawn  up  both  with  regard  to  the  disposition  of  the  property  and  the 
aptness  of  the  expression  to  effectuate  the  testator's  intention,  espe- 
cially if  it  be  written  entirely  by  himself;  for  these  circumstances 
seem  to  establish  that  sound  disposing  mind  and  memory  which  the 
law  requires.  Thus  in  the  case  of  Cartwrisht  v.  Carttvrighty  Mich. 
1795.  [1  PhilL  R.  90.  to  122.]  before  the  delegates  in  appeal  from  the 
prerogative  court  of  the  archbishop  of  Canterbury,  it  appeared  that 
the  testatrix  was  insane  from  1774  to  1794,  when  she  died ;  and 
though  decent  in  her  appearance,  always  answered  to  any  enquiries 
about  her  health,  that  she  was  dyings  for  that  all  her  bones  ujere 
broken.  She  had  made  a  former  will,  and  had  been  heard  to  lament 
that  she  had  destroyed  it,  adding,  that  she  had  lost  her  senses.  In 
November  1794  she  repeatedly  called  for  pen,  ink,  and  paper,  with 
which  she  was  at  last  indulged ;  the  doctor  who  attended  her  saying 
that  she  must  be  pacified  by  compliance,  but  that  nothing  she  could 
write  would  be  valid.  Her  hands  being  loosed  from  a  strait  waist- 
coat she  walked  about,  in  a  great  agitation,  wrote  on  several  pieces 
of  paper,  which  she  afterwards  tore,  and  at  last  produced  a  most 
perfect  and  well-written  will,  in  which  she  preferred  nieces,  the  de^ 
scendants  of  a  sister  of  the  whole  blood,  to  sisters  of  the  half  blood; 
being  asked  if  a  witness  was  necessary  to  authenticate  the  will,  she 
answered  no,  for  that  her  will  was  only  of  personal  property ;  and 
sealing  it,  she  delivered  it  to  a  friend,  and  was  heard  afterwards  to 
express  satisfaction  at  what  she  had  done.  She  soon  afler  relapsed 
into  her  disorder,  in  whith  she  continued  to  her  death.  And  the 
delegates  affirmed  the  judgment  of  Sir  W.  Wynne,  the  judge  of  the 
prerogative  court,  establishing  the  will. 

But  if  other  circumstances  in  proof,  added  to  the  nature  of  the  be- 
quests, should  raise  a  presumption  that  tl;ie  will  originated  in  insanity, 
an  aptness  of  expression  will  not  alone  suffice  to  establish  it.  Thus 
in  the  case  of  Clark  v.  Lear  and  ScarweUy  in  the  ecclesiastical  courts, 
iTi  March  1791,  [cited  1  PA?//.  i2. 119.]  the  testator,  a  middle-aged 
man,    being  a  lunatic,  escaped  from  his  keeper,  and  at  a  watering 
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And  in  the  case  of  the  marquis  of  Winchester^  T.  41  Eliz^  it 
is  said,  that  by  the  law  it  is  not  sufficient  that  the  testator  be  of 
memory,  when  he  maketh  his  will,  to  answer  to  familiar  and  usual 
questions ;  but  he  ought  to  have  a  disposing  memory,  so  that  he 
be  able  to  make  disposition  of  his  estate  witn  imderstanding  and 
reason :  and  this  is  such  memory  as  the  law  calls  sound  and 
perfect  memory.     6  Co.  23.  {k) 

place  fell  in  love  with  a  young  lady,  to  whom  he  afterwards  sent  in 
very  polite  terms  a  present  of  a  lottery  ticket ;  and  making  a  will, 
rational  on  the  face  of  it,  left  her  a  legacy  of  1000^.  But  though  it 
was  argued  that  all  this  had  the  appearance  of  reason,  the  will  was 
set  aside  as  being  bottomed  in  insanity. 

[The  criteria  by  which  the  capacity  of  a  testator  is  to  be  exa- 
mined, especially  where  there  is  much  contradictory  evidence,  can 
only  be  drawn  from  his  acts.  The  mere  opinions  of  witnesses  on 
this  point  being  drawn  from  very  different  standards,  are  of  little 
weight,  and  must  fluctuate,  from  their  different  abilities  to  form  an 
opinion,  from  their  different  opportunities  of  seeing  the  person,  and 
from  the  different  condition  of  the  testator's  mind  or  humour  at  dif- 
ferent times.  Thus,  the  capacity  of  a  testator  of  a  very  advanced 
age,  and  subject  to  occasional  mcapacity  from  violent  nervous  at- 
tacks, was  established  on  the  proof  of  acts  inferring  his  general  pos- 
session of  reason,  notwithstanding  much  conflicting  evidence  oi  wit- 
nesses.    Kinleside  v.  Harrison^  2  PhUl.  Rep,  449 — 574. 

A  rational  act  rationally  done  is  a  proof  of  a  lucid  interval.  See 
two  cases  of  wills  established  on  this  principle ;  White  v.  Driver, 
1  Phill,  Rep.  84.  Cartxvright  v.  Caritvrightt  id.  90. 

Partial  insanity  may  invalidate  a  will  which  is  fairly  to  be  inferred 
the  direct  offspring  of"^  that  partial  insanity  ;  and  an  allegation  by  an 
only  child  pleading  partial  insanity,  in  order  to  defeat  a  will,  was  ad- 
mitted; but  the  whole  history  of  the  insanity  of  the  testator,  as  re- 
spects the  particular  person  or  fact,  must  be  minutely  detailed  from 
an  early  period.  Devo  v.  Clark  and  Clark,  I  Add.  Rep.  274. 

A  will  partially  defaced  by  a  testator  while  of  unsound  mind,  is  t« 
be  pronounced  for  as  it  existed  in  its  integral  state,  where  that  is  as- 
certainable. Scruby  and  Finch  v.  Fordham  and  others,  I  Add.  Rep.  74.; 
and  see  Doe  d.  Perkes  v.  Perkes,  SB.SfA.  489. 

If  a  testator  of  impeached  sanity  do  an  act  in  relation  to  his  will 
at  a  time  when  his  then  state  of  mind  is  not  ascertained  by  extrinsic 
evidence,  it  must  be  inferred  from  the  act  itself.     S.  C. 

Wilis  made  in  jest"]  There  might  be  a  possible  case  where  the  court 
would  receive  evidence  against  the  fact  of  execution,  on  the  ground 
that  the  transaction  was  throughout  a  jest,  if  the  paper  itself  con- 
tained any  thing  ridiculous  or  absurd  in  its  dispositions.  Trevelyan 
V.  Trevelyan,  1  Phill.  Rep.  153,  154. 

A  will  not  made  with  a  testamentary  intention,  but  with  a  jocular 
view  in  a  moment  of  levity,  set  aside.  Nichols  v.  Nichols,  2  PhUl. 
%  180.] 

(k)  It  is  not  sufficient  that  the  testator  be  corporally  present  when 
\  signs  his  will,  if  in  truth  he  be  absent  as  to  mental  purposes. 
%ht  V.  Price,  I  Doug.  Rep.  241. 
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But  every  person  is  presumed  to  be  of  perfect  mind  and  me- 
mory, unless  the  contrary  be  proved :  and  therefore  if  any  per- 
son go  about  to  impugn  or  overthrow  the  testament,  by  reason 
of  insanity  of  mind,  or  want  of  memory,  he  must  prove  that  im- 
pediment.    Swin,7T.  (1) 

But  if  a  man  be  of  a  mean  understanding,  neither  of  the  wise 
sort  nor  of  the  foolish,  but  indifferent,  as  it  were  betwixt  a  wise 
man  and  a  fool,  yea,  though  he  rather  incline  to  the  foolish  sort ; 
such  an  one  is  not  prohibited  to  make  a  testament :  unless  he  be 
yet  more  foolish,  and  so  very  simple  and  sottish,  that  he  may 
[  50  ]  easily  be  made  to  believe  things  incredible  or  impossible,  and 
hath  not  so  much  wit  as  a  child  may  have  of  ten  or  eleven  years 
of  age,  who  is  therefore  intestable  by  the  law,  for  want  of  judg- 
ment. Swin.  80. 
Person  in  6.  He  that  is  overcome  with  drink,  during  the  time  of  his 
><!"<»•  drunkenness  is  compared  to  a  madman ;  and  therefore  if  he 
make  his  testament  at  that  time,  it  is  void  in  law.  Which  is  to 
be  understood,  when  he  is  so  excessively  drunk,  that  he  is  utterly 
deprived  of  the  use  of  reason  and  understanding :  otherwise  if 
he  be  not  clean  spent,  albeit  his  imderstanding  be  obscured,  and 
his  memory  troubled,  yet  he  may  make  his  testament  being  in 
that  case.  Swin.  83. 
^^^'^  7.  By  a  constitution  of  archbishop  Stratford ;  Whereas  divers 

persons  do  hinder  or  endeavour  to  hinder  the  free  making  and 
execution  of  the  testaments  of  women,  either  sole  or  married ; 
we  decree,  that  none  shall  henceforth  do  the  same,  on  pain  of  the 
greater  excommunication.    Lind,  173. 

And  Lindwood^  in  his  commentary  hereupon,  contends  for  the 
capacity  of  married  women  to  make  a  will,  in  pursuance  of  this 
constitution ;  especially  where  such  woman  hath  brought  a  large 
fortune  to  her  husband,  who  perhaps  had  nothing  of  his  own 
before.     Lind.  173. 

Two  years  after  the  making  of  this  constitution,  we  find  a 
petition  of  the  commons  in  parliament,  that  whereas  there  was  a 
constitution  made  by  the  prelates,  that  women  married  [niefs  and 
femes']  might  make  a  will,  it  might  be  ordained  that  the  people 
should  remain  in  the  same  state  as  they  had  been  accustomed  to 
be  in  the  time  of  the  king's  progenitors :  To  which  it  was  an- 
swered as  to  this  matter,  that  the  king  will  that  law  and  reason  be 
done.     Gibs.  461.    iBot.  Pari.  18  Ed.  3.  12.] 

(1)  Capacity  is  generally  matter  of  opinion,  and  to  be  considered 
with  respect  to  the  abilities,  opportunities  of  the  witnesses,  and  the 
state  of  the  testator's  mind  at  different  times ;  extreme  age  only  raises 
a  doubt  of  capacity  so  far  as  to  excite  the  vigilance  of  the  court, 
while  considerable  alterations  in  an  instrument  solemnly  and  cau- 
tiously made  will  further  excite  its  jealousy.  Kinleside  v.  Harrison^ 
2  PhUl.  R.  449. 
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And  by  the  statute  of  the  34  &  35  H.  8.  c.  5.  it  is  enacted,  that 
wills  or  testaments  made  of  any  manors,  lands,  tenements,  or 
other  hereditaments,  by  any  wcrnian  covert ^  shall  not  be  taken  to 
be  good  or  effectual  in  the  law.  §  14.  (/) 

And  also  of  goods  and  chattels,  the  wife  cannot  m^ke  her  [  51  ] 
testament  without  the  licence  or  consent  of  her  husband ;  because 
by  the  laws  and  customs  of  this  realm,  so  soon  as  a  man  and 
woman  are  married,  all  the  goods  and  chattels  personal  that  the 
wife  had  at  the  time  of  the  spousals  or  celebration  of  the  mar- 
riage or  after,  and  also  the  chattels  real  if  he  overlive  his  wife, 
belong  to  the  husband,  by  reason  of  the  said  marriage ;  and 
therefore  with  good  reason  she  cannot  give  that  away  which 
was  hers,  without  the  sufferance  or  grant  of  the  owner.  Swin. 
88,  89. 

And  albeit  the  testament  be  made  before  the  marriage,  yet  she 
being  intestable  at  the  time  of  her  death,  by  reason  her  husband 
is  then  living,  the  testament  is  void ;  for  it  is  necessary  to  the 
validity  of  such  testament,  that  the  testator  have  ability  to  make 
a  testament,  not  only  at  the  time  of  making  thereof,  when  the 
testament  receiveth  its  essence  and  being,  but  also  at  the  time 
of  the  testator's  death,  when  the  testament  receiveth  its  strength 
and  confirmation.    Smn.  88.  (2) 

And  albeit  the  wife  do  overlive  the  husband,  yet  the  testament 
made  during  the  marriage  is  not  good ;  because  she  was  intest- 

(/)  But  nevertheless  z^ftme  covert  may  have  a  power  given  her  by 
settlement,  so  to  dispose  of  land  by  writing  in  the  nature  of  a  will,  as 
to  prevent  its  going  to  their  heir;  namely,  1.  By  vesting  the  legal 
estate  in  trustees,  and  giving  her  a  power  to  appoint  the  uses :  2.  By 
agreement ;  which,  according  to  some  authorities,  a  court  of  equity 
will  compel  the  heir  to  execute  by  a  proper  conveyance.   ^  Wright  v. 
LL  Cadogatif  6  Bro,  P.  C  156.,  citea  and  agreed  by  Ld.  Kenyon^  in 
Boe  V.  Staple,  2  T.  Rep,  684.       Although   others  seem  to  doubt 
whether  such  an'  agreement  while  restine  in  agreement,  though  it 
bind  the  husband,  [and  defeats  his  right  of  administering  to  his  wife's 
effects,  2  Bla.  C.  54.]  can  defeat  the  right  of  the  heir  at  law.     See 
Peacock  y.  Monk,  2  Ves.  191. ;  and  Ld.  Thurlotvs  opinion  in  Hodsden 
V.  Lloyd,  2  Bro.  C,  C  534.    [It  seems  from  some  of^the  cases  that  the 
execution  by  a  feme  covert  of  a  power  to  make  a  will  is  considered 
as  a  testamentary  disposition,  and  not  as  a  will.     Cotter  v.  Layer, 
2  P.  JV,  624.     Henley  v.  Philips,  2  Atk.  49.     Southby  v.  Stonehouse, 
2  Ves.  612.   Jenhin  v.  Whitehouse,  1  Burr,  431.     But  in  Marlborough 
V.  Godolphin,  2  Ves,  75.,  Ld.  Hardwicke  held  that  &Jeme  covert  mignt 
not  only  make  a  writing  in  nature  of  a  will,  but  also  a  proper  will,  if 
with  consent  of  her  husband.  See  Cro.  Car.  219.  2  Atk,  49.  1  Ves. 
139.  Dovg.  707. ;  and  see  2  Bla.  Com,  498,  499.   A  wife  whose  hus- 
band is  banished  by  parliament,  may  make  a  will  and  act  as  a  Jeme 
«ofe.  Portland  v.  Prodgersy  2  Vern.  R.  104.] 

(2)  4  Rep,  60.    2  P.  Wms.  624. 
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able  at  the  time  of  the  will  making :  but  if  the  testament  being 
made  during  the  coverture,  she  do  approve  and  confirm  the  same 
after  the  death  of  her  husband ;  in  this  case  the  devise  is  good, 
by  reason  of  her  new  consent,  or  new  declaration  of  her  will : 
for  then  it  is  as  it  were  a  new  will.     Swin.  88. 

And  although  the  will  be  made  before  marriage,  and  the  wife 
survive  the  husband,  yet  it  seemeth  that  the  will  shall  not  revive 
upon  the  husband's  death.  As  in  the  case  of  Mrs.  Lewis  some 
years  ago,  before  the  delegates :  Mrs.  Lewis,  a  widow,  made  a 
will ;  soon  after,  she  married  again ;  in  some  time  her  second 
husband  died,  and  she  again  became  a  widow,  without  any  chil- 
dren by  either  husband.  The  will  which  she  made  in  her  first 
widowhood  remained;  and  being  found  after  her  death,  the 
[  52  ]  question  was,  whether  it  was  a  good  will  or  not.  Tlie  counsel 
for  the  will  cited  many  authorities  from  the  civil  law,  and 
shewed,  that  among  the  Romans,  if  a  man  had  made  his  will, 
and  was  afterwards  taken  captive,  such  will  revived  and  became 
again  in  force,  by  the  testator's  repossessing  his  liberty.  But  it 
was  observed  on  the  other  hand,  that  marriage  is  a  voluntary 
act,  but  captivity  is  the^effect  of  compulsion.  And  the  will  was 
adjudged  not  to  be  good.  —  And  in  the  case  of  Forse  and  Hem" 
blinge,  M.  30  &  31  El.  (4  Co.  60,  61.),  it  was  said,  that  if  a  man 
of  sane  memory  make  his  will,  and  afterwards  becometh  of  non- 
sane  memory,  this  is  no  countermand  of  the  will,  because  this  is 
done  by  the  act  of  God :  But  marriage  is  the  voluntary  act  of  the 
party,  and  amounteth  in  law  to  a  countermand  of  the  will,  {m) 

But  yet  nevertheless,  upon  the  licence  or  consent  of  the  hus- 
band, the  wife  may  make  her  testament  even  of  his  goods. 
Swin.  89.  (3) 

But  albeit  the  husband  do  give  licence  to  his  wife  to  make  a 
will  of  his  goods ;  yet  he  may  revoke  the  same,  not  only  at  the 
making  of  the  will,  but  aft;er  her  death,  at  the  least  {Swinburne 
says)  before  the  will  be  proved.     Swin.  89. 

Yet  such  his   consent   (Dr.  Gibson  says)  shall  be  implied, 

(w)  S.  P.  On  the  will  of  Catharine  Calver,  who,  by  marriage  articles 
between  her  and  Dr.  Hibbins,  had  a  power  to  dispose  of  her  property 
by  w^l  after  marriaoe  subsequent  to  the  articles ;  but  a  few  hours 
before  the  marriage  she  niade  a  will,  which  was  held  to  be  revoked 
by  the  marriage.  Doe  d.  Hodsden  v.  Staple^  2  T.  Rep.  684.  Hodson 
v.  Lloydy  2  Bro.  C.  C.  534*. 

(3)  A  man  by  will  empowered  his  wife  to  dispose  of  his  personal 
estate  ivith  consent  of  his  trustees ;  the  wife,  without  such  consent, 
cannot  by  will  bequeath  it ;  and  therefore  the  husband,  as  to  that 
part,  died  intestate.  Sympson  v.  Homsbyy  Pre.  Ch.  452.  Where  per- 
sonal property  is  given  to  a  married  woman  for  her  sole  and  separate 
use,  she  may  dispose  of  it  by  will  without  the  assent  of  her  husband. 
3 Bro^C.  as.  10.  1  Ves.jun.Ue.  Bunb.R.l87. 
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until  the  contrary  do  appear;  and  if  after  her  death  he  doth  con- 
sent, he  can  never  afterwards  dissent ;  and  if  immediately  upon 
the  death  of  the  wife,  he  discourses  and  deals  with  the  executor 
whom  she  hath  appointed,  as  executor,  as  in  recommending  to 
him  a  painter  for  escutcheons,  a  goldsmith  for  rings,  or  the  like, 
this  is  a  good  assent,  and  makes  it  a  good  will ;  and  though 
after  such  assent  given,  he  do  upon  the  sight  of  the  will  dislu:e 
it,  and  oppose  the  probate,  or  enter  a  caveat,  such  disagreement 
shall  not  hurt  the  will :  and  when  there  is  an  express  agreement 
or  consent  that  a  wife  may  make  a  will,  a  little  proof  will  be 
sufficient  to  make  out  the  continuance  of  that  consent  after  their 
death ;  but  it  is  necessary  to  prove  a  disagreement  made,  in  a 
solemn  and  formal  manner,  in  express  words,  and  not  by  im- 
plication.    Gibs.  461,  462. 

But  by  lord  Hardwicke,  in  the  case  of  Henley  and  Philips^  [  53  ] 
July  1 7,  1 740,  Though  a  feme  covert  has  power  of  disposing 
of  a  sum  of  money  or  any  other  thing,  by  a  writing  purporting 
to  be  a  will ;  yet  after  the  wife's  death,  the  proving  it  in  the 
spiritual  court  vrfU  npt  give  it  the  authority  of  a  will,  but  it  will 
still  be  considered  as  an  instrument  only,  or  an  appointment 
of  such  sum  or  other  thing  in  pursuance  of  the  power ;  and 
before  it  is  proved  in  the  spiritual  court  as  a  testamentary  con- 
veyance, the  husband  ought  to  be  examined  there  as  to  his  con- 
sent; nor  till  then  will  it  have  the  effect  and  operation  of  a  will. 
2  Atk.  49.  (4) 

And  when  such  a  will  was  brought  to  the  prerogative  court  to 
be  proved,  and  a  prohibition  was  prayed  for  the  husband  upon 
this  suggestion,  that  the  testatrix  was  a  feme  covert,  and  so  dis- 
abled by  the  law  to  make  a  will,  it  was  granted ;  because  though 
the  husband  may  by  covenant  depart  from  his  right,  and  suffer 

(4)  Per  Sir  W.  Wynne  in  Curgenzen  v.  Watkins,  Arches,  21st  Nov* 
1788,  MSS.  Cas.  73.  The  ecclesiastical  court  has  a  complete  jurisdic- 
tion over  a  legacy  given  under  the  will  of  a  married  woman,  though  the 
court  of  chancery  has  a  concurrent  jurisdiction.  Probate  of  a  will  was 
refused  to  the  executor,  as  being  the  will  of  a  married  woman,  and  there- 
fore invalid ;  and  administration  was  committed  to  her  husband,  whose 
interest  as  such  was  denied  by  the  executor,  but  whose  marriage  in 
Ireland  was  held  to  be  proved  by  circumstantial  evidence,  though 
attempted  to  be  impugned  under  19  G.  2.  c.  13.  /r.  as  having  been 
celebrated  by  a  popish  priest.     Steadman  v,  Potvell,  1  Add.  Rep.  58. 

IViU  of  the  sovereign]  The  court  has  no  jurisdiction  over  the  will 
of  a  sovereign,  under  which  a  direct  claim  is  made  on  the  reigning 
sovereign  through  the  king's  proctor:  and  application  to  the  court  for 
its  process,  calling  on  the  latter  to  see  a  testamentary  paper  of  king 
George  the  Third  propounded,  was  rejected.  1  Add.  Rep.  255.  Qu.  If 
tbe  nrjll  of  a  deceased  sovereign  raised  a  question  merely  and  exclus- 
^ely  between  subject  and  subject  ?     See  id.  263-265.  4  Inst.  335. 
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his  wife  to  make  a  will,  yet  whether  he  hath  done  so  or  not,  shall 
be  determined  by  the  common  law.     Gibs.  462,  (n) 

If  a  woman  have  a  lease,  an  estate  by  extent^  the  next  avoid- 
ance of  a  church,  or  other  chattel  real ;  these  are  not  devested 
out  of  her  into  her  husband  by  marriage,  but  in  case  she  over- 
live him,  they  continue  to  her  as  before,  no  alienation  or  alter- 
ation having  been  made  by  the  husband,  who  had  power  to 
dispose  of  tnem  by  gift  in  his  lifetime,  though  not  by  his  will : 
yet  such  a  woman  m  her  husband's  lifetime  cannot  of  or  for 
these  things,  without  her  husband's  assent,  make  an  executor 
or  will ;  but  she  dying  before  him,  they  would  by  the  operation 
of  law  accrue  to  him.     Went.  198.  Law  of  Test.  S3. 

Another  kind  of  goods,  or  rather  interest,  a  woman  may  have, 
to  wit,  debts  or  things  in  action,  which,  as  the  former,  are  not 
devested  out  of  her  by  marriage  into  her  husband,  nor  yet  can 
she  thereof  make  an  executor  without  her  husband's  assent, 
although  they  be  one  degree  farther  from  the  husband  than  the 
said  chattels  real ;  for  that  though  the  husband  do  overlive  the 
wife,  he  shall  not  be  intitled  to  them,  as  to  the  former.  But  if 
the  wife  makes  him  executor  of  these,  as  she  may ;  or  if  after 
her  death,  he  takes  out  administration  of  her  goods,  then  he  is 
thereby  intitled  to  them.  Went.  199.  Law  of  Test.  33,  34. 
[  54?  ]  But  it  is  said,  if  a  woman  hath  pin-money  or  a  separate  main- 

tenance settled  on  her,  and  she  by  management  or  good  house- 
wifery saves^  money  out  of  it,  she  may  dispose  of  such  money  so 
saved  by  her,  or  of  any  jewels  bought  with  it,  by  writing  in 
nature  of  a  will,  if  she  die  before  her  husband,  and  shall  have  it 
herself  if  she  survive  him,  and  the  same  shall  not  be  liable  to 
the  husband's  debts.  Swin.  a.  95.  Finer,  Baron  and  Feme, 
R.2i.lG.{o) 

And  although  a  feme  covert  is  so  entirely  under  the  power  of 
her  husband,  that  she  cannot  make  what  in  propriety  of  speech 
is  a  will,  yet  she  may  make  what  is  called  an  appointment.  And 
the  usual  way  is,  for  the  intended  husband  to  enter  into  a  bond 
before  marriage  in  a  penal  sum,  conditioned  to  permit  his  wife 
to  make  a  will,  and  to  dispose  of  money  or  legacies  to  such  a 
value,  and  to  pay  what  she  shall  appoint,  not  exceeding  such  a 

(n)   Vid.  irifrat  Jenkin  v.  Whitehouse. 

(o)  \_Prec.  CAawc.  4«4.]  And  in  Fettiplace  v.  Gorges,  1  Ves.jun.4t6. 
[3  Bro.  C.  C.  8.]  Ld.  Thurlow  C.  held  that  a  wife  having  personal  pro- 
perty secured  to  her  sole  and  separate  use,  took  it  with  all  the  inci- 
dents of  property,  and  might  therefore  dispose  of  it  and  its  produce 
by  will,  without  the  consent  of  her  husband.  [S.  P.  Rich  v.  CockeU, 
E.  1804,  9  Ves.  375.  So  if  it  were  left  during  her  coverture  to  her  sole 
and  separate  use.  Tappenden  v.  Walsh,  1  Fh,  R,  352. ;  and  other  cases, 
id.  353.  So  if  a  power  was  given  to  her  in  form  of  a  bond.  Moss  v. 
Brander,  1  Phill.  Rep.  254^. 
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value ;  and  in  such  case,  if  after  the  marriage,  and  during  the 
coverture,  she  makes  any  writing  purporting  her  will,  and  dis- 
poses legacies  to  the  value  agreeo,  though  in  strictness  of  law  she 
cannot  make  a  will  without  her  husband;  yet  this  is  a  good 
appointment^  and  the  husband  is  bound  by  hb  bond  to  perform 
what  is  appointed.     Swin.  a.  94.  1  Vem.  244.  (5) 

And  in  I  Mod*  811.  it  is  said,  that  the  husband  may  bind 
himself  by  covenant  or  bond,  to  permit  his  wife  by  will  to  dis- 
pose of  legacies,  and  this  will  be  such  an  appointment  as  the 
husband  will  be  bound  to  perform  {p) ;  yet  it  doth  not  operate 
as  a  will,  neither  ought  it  to  be  proved  in  the  spiritual  court ; 
for  the  property  passeth  from  him  to  her  legatee,  and  it  is  his 
gift:  And  therefore  if  the  legatee  dieth  before  the  wife,  such 
l^cy  is  not  lapsed ;  for  this  in  strictness  is  only  the  execution 
Ota  trust,  and  the  executor  or  administrator  of  such  legatee  shall 
be  intided. 

But  in  the  case  of  Jenkin  v.  Whitehouse,  M,  SI  G.  2.  by  lord 

Mansfield  Ch.  J.      In  a  cause  of  Ross  v.  Ewer^   in  chancery, 

July  5.  1744  [S  Atk.  160.  S56.],  there  was  a  power  to  a  feme 

covert  to  appoint  by  will.     And  the  lord  chancellor  held  clearly, 

though  such  will  operates  as  an  appointment,  that  it  must  be     \^  5S^ 

proved  in  the  spiritual  court ;  and  he  would  not  proceed,  till  the 

will  was  so  proved.     He  said,  it  was  not  material  for  him  in  that 

case  to  consider  of  the  precise  form  in  which  it  was  to  be  proved, 

whether  by  a  strict  probate,  or  by  granting  administration  with 

the  appointment  in  nature  of  a  will  annexed ;  and  therefore  that 

point  was  not  entered  into :  but  the  fact,  that  the  paper  was 

her  will,  in  case  she  had  power  to  make  one,  must  be  established 

by  the  ecclesiastical  court ;  for  such  an  appointment  is  in  the 

nature  of  a  will,  and  attended  with  all  the  consequences  of  a 

will.     And  as  to  the  point,  that  money  disposed  under  the  exe- 

cation  of  a  power  by  such  a  will  should  not  lapse ;  this  was 

fully  considered,  and  contradicted,  in  the  cause  of  The  Duke  of 

Marlhorough  v.  The  Earl  of  Carlisle  and  others^  Nov.  26.  1750. 

The  cases  that  have  been  cited  in  this  cause  shew,  that  admin- 


(5)  A  feme  covert  was  executrix  of  her  son,  who  also  devised  a 
bond  "  to  her  sole  and  separate  use."  Per>  Cur.  Clearly  she  is  not  only 
executrix,  but  the  bond  is  devised  to  her  sole  and  separate  use ^  which, 
in  a  court  of  equity,  vests  the  interest  in  her  as  much  as  if  the  son 
had  vested  it  in  trustees  for  her  separate  use ;  for  equity  has  fre- 
quently decreed  a  husband  to  stand  as  trustee  for  the  separate  use  of 
nig  wife.  Lady  SuffhWs  case,  who  married  Serj,  Maynard ;  Sir  Jos. 
Hern's  wife;  Seymour  v.  Dilkes,  Nov.*l7.  1718;  Rolfe  v.  Budder, 
Bunb.  Rep.  187. ;  and  all  the  cases  shew  that  the  personal  property, 
when  it  can  be  enjoyed  separately,  must  be  so  enjoyed  with  all  its  in- 
cidents, and  the  jus  disponendi  is  one  of  them.  Feltiplace  v.  Gorges^ 
3Bro.  C.  CIO.   1  Ves.jun,  46. 

(p)  Marriot  v.  Kingsmariy   Cro,  Car.  219. 
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istration  may  be  granted,  with  the  appointment  annexed ;  which 
proves  it  to  be  testamentary :  For  nothing  can  be  annexed  to  an 
administration,  but  a  testamentary  disposition ;  which  is  proved 
and  established  by  the  ecclesiastical  court. in  that  form,  (q)  But 
if  the  question  be,  whether  the  wife  had  a  power  to  make  an 
appointment  in  the  nature  of  a  will,  and  thereby  to  deprive  the 
husband  of  any  benefit,  which  by  law  would  devolve  upon  him 
in  consequence  of  her  death ;  that  is  a  question  proper  to  be  con- 
sidered at  law :  and  if  she  had  no  such  power,  this  court  will 
grant  a  prohibition.     1  Bwt,  Rep.  431. 

If  in  the  case  where  a  feme  covert  cannot  make  a  testament 
without  the  husband's  licence,  the  husband  grants  a  licence 
to  the  wife  to  make  a  testament  of  a  certain  portion  of  his  goods, 
and  the  wife  so  licensed  doth  make  one  testament,  and  after- 
wards another,  and  perhaps  a  third  or  fourth ;  the  licence  shall 
be  understood  of  the  last  testament,  and  not  of  the  first.  ZjUW  of 
Test.  37. 
[Wai  of  But  if  a  feme  covert  is  executrix  to  some  other  person,  and  in 

feme  covert  that  right  hath  divers  goods  and  chattels ;  these  are  not  devested 
^r^fi*  1  ^^^  ^^  ^^^^  because  she  hath  them  not  merely  to  her  own  use, 
•-  -^  but  as  representing  the  person  of  another :  and  therefore  in  this 
case  {Swinburne  says)  the  wife  may,  for  the  continuation  of  the 
executorship,  make  an  executor,  and  consequently  a  testament, 
without  the  consent  or  assent  of  her  husband.  Swin.  89.  Law 
of  Test.  34.  (r) 

But  this  rule,  that  a  feme  covert  executrix  may  make  her  will 
of  those  goods  whereof  she  is  executrix,  is  restrained  in  two 
cases: 

The  first  is,  where  she  doth  not  make  an  executor,  but  be- 
queaths the  goods  whereof  she  is  executrix,  by  devise  or  legacy; 
in  this  case  the  will  is  void,  because  an  executor  may  not  dis- 
pose of  the  goods  of  the  testator  otherwise  than  to  the  use  of 

(q)  That  the  will  of  a  feme  covert  cannot  be  given  in  evidence  till 
it  has  been  proved  in  the  ecclesiastical  court,  see  also  Stone  v. 
Forsythy  2  Doug.  Rep.  707.,  where  lord  Mansfield  says,  if  the  ec- 
clesiastical court  will  not  grant  probate,  the  proper  course  is  to  appeal 
to  the  delegates.  Mr.  Douglas,  in  note  [f  150]  ib,  observes,  that  the 
regular  course  in  cases  like  this,  is  for  the  spiritual  court  not  to  give 
probate  of  the  will,  but  administration  with  the  will  as  a  testamentary 
paper  annexed.  [Probate  per  testes  of  a  will  made  by  a  feme  covert 
under  a  power  is  sufficient  proof,  without  other  proof;  because  as  to 
«  that  purpose  the  husband  has  made  her  a  feme  sole,  and  no  prohibition 
will  lie.     Batch  v.  Wilson^  Pre.  Ch.  84.] 

(r)  See  this  doctrine  agr^e^  by  Ld.  Thurlotu  C.  in  Hodson  v.  Lloydy 
2  Bro.  C.  C.  543.  et  esq.  But  if  an  executrix  use  the  goods  of  a 
testator  as  her  own,  and  afterwards  marry,  and  then  treat  them  as 
the  goods  of  her  husband,  she  will  not  be  allowed  to  object  to  their 
being  taken  in  execution  for  her  husband's  debts.  Quick  v.  Sir  Wm.. 
Staines,  1  Bos.  Sf  Put.  293. 
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the  testator,  to  the  payment  of  his  debts  and  performance  of  his 
will,  and  therefore  may  not  give  or  devise  the  same  by  legacy; 
for  diat  were  to  dispose  of  the  testator's  goods  as  if  they  were  the 
proper  goods  of  the  executor,  and  to  convert  the  same  to  the 
private  use  of  the  legatee  and  not  the  use  of  the  testator.  But 
when  an  executor  doth  only  make  another  executor,  the  second 
executor  doth  stand  chargeable  and  accountable  for  the  distri- 
bution of  the  first  testator's  goods  to  the  use  of  the  same  testator 
as  did  the  former  executor,  and  is  not  by  the  laws  of  the  land 
reputed  for  the  executor  of  the  executor,  but  of  the  former  tes- 
tator, and  so  is  not  a  legatee.    Law  of  Test.  35,  36.     Swin.  90. 

The  second  is,  where  she  is  not  only  executrix,  but  legatee 
also,  and  hath  accepted  of  the  thing  bequeathed  not  as  ^ecutrix, 
but  as  legatee ;  and  in  this  case  the  will  of  the  feme  covert  is  also 
void.  For  she  taking  the  thing  bequeathed  not  as  executrix, 
but  as  legatee,  doth  thereby  make  it  her  own  proper  goods,  and 
consequently  her  husband's ;  and  therefore  cannot  be  given  from 
him,  without  his  licence  or  consent.  If  it  doth  not  appear 
whether  the  wife  took  the  thing  bequeathed  as  executrix  or 
I^tee;  it  shall  be  presumed  she  took  it  as  executrix.  Swin.  90. 
Law  of  Test.  36. 

And  although  a  feme  covert  being  executrix  may  make  her 
testament,  and  appoint  an  executor  of  those  goods  which  she 
hath  as  executrix,  and  not  as  legatee,  without  her  husband's 
assent ;  yet  the  profit  and  fruit  which  arise  out  of  those  goods 
which  she  hath  as  executrix  during  the  marriage,   as  calves,     [  57  ] 
lambs,  and  such  like  profit  of  kine,  sheep,  and  cattle,    do  be- 
long to  the  husband,  and  not  to  herself  as  executrix ;  and  there- 
fore she  cannot  make  her  testament  of  such  fruits  and  profit, 
without  her  husband's  approbation.    Swin.  90.    Law  of  Test.  36. 
H.  4?  G.  2.    King  and  Bettesworth.     Mandamus  to  grant  ad- 
ministration to  John  Cullom,  or  Joan  his  wife.    Return ;  that  by 
articles  before  marriage  it  was  agreed,  that  the  wife  should  have 
power  to  make  a  will,  and  dispose  of  her  leasehold  estate ;  that 
pursuant  to  this  power,  she  made  a  will,  and  her  mother  exe- 
cutrix, who  has  duly  proved  the  same.     To  this  return  it  was 
objected,  that  she  might  have  things  in  action  not  covered  by 
the  deed,  and  the  husband  was  in  all  events  intitled  to  an  ad- 
nimistration  to  them.     On  the  other  hand,  it  was  insisted,  that 
with  the  consent  of  the  husband  she  might  make  a  will ;  and  here 
is  his  consent  by  being  party  to  the  deed.     But  by  the  court ;  A 
general  consent  to  make  a  will  doth  not  seem  sufiicient,  but 
fliere  should  be  a  consent  to  that  particular  will :  besides,  this 
is  goiag  beyond  her  power,  which  did  not  ext^id  to  the  making 
an  executor.     This  is  rather  an  appointment,  which  in  equity 
will  controul  the  administration  as  to  the  leasehold  estate,  than  a 
will :  And  as  there  may  be  other  effects  not  covered  by  the  deed, 
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the  return  is  ill,  and  there  must  be  a  peremptory  mandamus. 

Sira.  891. 

JPerson  {s)  8.  That  testament  is  to  be  repelled,  which  is  made  upon 

under  fear    jyst  fear,  that  is,  such  a  fear  as  may  move  a  constant  man ;  as 

of  restraint.  ^^  £^^  ^f  death,  or  of  bodily  hurt,  or  of  imprisonment,  or  of 

the  loss  of  all  or  most  part  of  one's  goods,  or  the  Uke.    Whereof 

no  certain  rule  can  be  delivered,  but  it  is  left  to  the  discretion  of 

the  judge,  who  ought  not  only  to  consider  the  quality  of  the  threat- 

enings,  but  also  the  persons  as  well  threatening  as  threatened ; 

in  the  threatening,  his  power  and  disposition;    in  the  person 

threatened,  the  sex,  age,  courage,  pusillanimity,  and  the  like. 

But  if  the  testator  afterwards,  when  there  is  no  cause  of  fear,  do 

ratify  and  confirm  the  testament,  it  seemeth  to  be  good  in  law. 

Swin,  475,  476. 

If  a  man  makes  a  will  in  his  sickness,  at  the  over  importu- 
nity of  his  wife,  to  the  end  he  may  be  quiet ;  this  shall  be  said 
to  be  a  will  made  by  restraint,  and  shall  not  be  good.  StyL  427. 
IS  Fin.  Ab.  167.] 

But  if  the  person  who  makes  the  motion  be  not  any  ways 
suspected,  and  it  also  appears  by  some  conjectures,  that  the 
r  £8  1    ^^      person  had  a  desire  to  make  his  will ;  in  this  case  the  tes- 
*"  tament  is  good.     Law  of  Test.  53.  [t) 

{s)  T.  4}2  Geo.  3.  Scammell  v.  Wilkinson,  Prohibition  is  to  the 
spiritual  courts,  if  a  suit  be  instituted  to  obtain  a  general  probate  of 
the  will  of  a  woman  made  during  coverture,  though  toith  her  husband's 
consent,  and  though  she  survived  him :  for  he  could  not  by  any 
assent  of  his  enable  her  to  dispose  by  any  will  made  during  her  cover- 
ture, of  property,  which  she  might  acquire  after  his  death,  but  only 
of  property  over  which  he  himself  had  a  disposing  power.  2  East  s 
Rep.  552. 

(t)  Civilians,  whilst  they  declare  that  force  and  fraud  vitiate  a  will, 
tolerate  those  alluring  manners,  and  that  engaging  address,  by  which 
infirm  testators  are  too  often  induced  to  disinherit  their  immediate 
heirs.  Dig.  28.  5.  70.  and  29.  6.  3.  Cod.  6.  34.  3.  Sande,  lib.  4. 
tit.  1.  def.  11.  But  with  two  exceptions :  1.  Unless  the  testator  be 
induced  to  make  his  will  by  false  suggestions  and  lies,  which  are  in 
truth  a  species  of  fraud ;  2.  Unless  prayers  and  intreaties  be  so  fre- 
quently repeated,  that  they  operate  as  a  sort  of  force.  See  Sande 
ubi  supra,  and  Smnbume,  pi.  7.  §  4.  and  18.,  with  the  authorities  there 
cited.  [Importunity f  in  its  legal  acceptation,  must  be  such  as  the 
testator  is  too  weak  to  resist,  and  in  such  a  degree  as  to  take  away 
his  free  agency,  rendering  the  act  no  longer  the  act  of  the  deceased. 
Kinleside  v.  Harrison,  2  PhiU.  R.  449.]  With  us  also,  if  a  will  be 
proved  to  have  been  obtained  hy  fraud  or  force,  it  will  be  set  aside 
m  the  proper  court.  See  [WUby  y.Thomhaugh,  Pre.  Ch.  123.]  1  Cha. 
Rep.  24.  Herbert  v.  Louones,  8  Vin.  Abr.  165.  Goss  v.  Tract/,  1  P. 
Wms.2S7»  [2  Vem.699.  Thus  though  persuasion  may  be  employed  to 
influence  the  dispositions  in  a  will,  that  does  not  amount  to  the  idea  of 
influence ;  and  whether  or  not  a  capricious  partiality  has  been  shewn, 
the  court  will  not  inquire ;  but  where  persuasion  is  used  to  a  testator 
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9.  T.  1725.  Stephenson  and  Gardiner.  A  bill  was  brought  Persons 
to  set  aside  a  will  relating  to  a  personal  estate  only,  and  to  stay  J'J^J^'i, 
the  probate  thereof,  setting  forth  that  the  will  was  gained  by  fhrad.  (I) 

on  his  death  bed,  when  even  a  word  distracts  him,  it  may  amount  to 
force  and  inspiring  fear.    Per  Sir  W.  Wynne  in  Dickinson  v.  Moss^ 
Prerog.  Trin.  T.  1790.  MSS*  Cos,  85.  I^r  although  a  man  may  have 
a  mind  of  sufficient  soundness  and  discretion  to  regulate  his  afllairs  in 
general,  yet  if  such  a  dominion  or  influence  be  obtained  over  him  as 
to  prevent  his  exercising  that  discretion  in  the  making  his  will,  he 
cannot  be  considered  as  having  such  a  '*  disposing  mind"  as  will  give 
effect  to  the  will.    Mountain  v,  Bennett f  E.  1787»  1  Cox,  353. ;    Tr. 
at  bar  in  Exch.  on  an  issue  of  devisavit  vel  non  ;  but  the  evidence  to 
establish  such  a  case  was  not  determined.    The  will  of  a  navy  officer 
in  favour  of  an  agent  on  the  advance  of  money,  requires  very  clear 
proof  of  the  animus  testandi  :  it  is  not  valid  when  executed  as  a  mere 
gecurity  for  debt,  and  was  on  that  account  annulled  in  Zacharias  v. 
CoUiSf  3  Phill.  R.  176.     Again,  where  a  legatee  appeared  to  be  the 
writer  of  the  will  as  an  attorney,  more  than  ordinary  proof  of  the 
authenticity  of  the  will  is  called  for.   Paske  v.  OUat^  2  Phill.  Rep.  S23 ; 
and  by  the  Roman  law.  Qui  se  scripsit  hceredem  could  take  no  oenefit 
under  a  will.    Dig-  lib*  34.  §  8.    A  will  made  by  interrogatories  is 
valid ;  but  undoubtedly  wherever  it  is  so  made  the  court  will  be  more 
on  its  guard  ae;ainst  importunity,  more  jealous  of  capacity,  and  more 
strict  in  requirmg  proof  of  spontaneity  and  volition,  than  in  an  ordinary 
case ;  but  if  there  is  clear  capacity  of  the  animus  testandi^  and  if  the 
intention  is  or  may  be  reduced  into  writing,  the  will  is  valid.  Green  v. 
Skiptoorth   and  others,  1  PhilL  Rep.  53.    In  BiUinghurst  v.  Vichers, 
formerly  Leonard f  1  PhilL  Rep,  187.  Part  of  a  will  was  established,  and 
part  held  not  to  be  entitled  to  probate,  as  being  written  by  executor, 
and  no  sufficient  proof  of  testator's  assent  given  ;  but,  on  the  contrary, 
his  silent  signature  and  active  agency  of  the  executor  and  residuary 
legatee  were  shewn.    Courts  of  equity  cannot  set  aside  a  will  for 
fraud ;  for  a  will  of  personalty  may  be  set  aside  for  fraud  in  the  spiritual 
court,  and  a  will  of  real  estate  at  law.    Webb  v.  Claverden,  2  Atk,  424. 
Anon,  S  Atk,  17. ;  and  see  Bennet  v.  Vade,  2  Atk,  324.  James  v.  Greaves^ 
2  P.  Wms.  270.    Nor  will  equity  restrain  probate  in  the  proper  court : 
but  if  fraud  be  proved,  it  will  not  assist  the  party  practising  it,  but 
leave  him  to  make  what  he  can  of  it.     Nelson  v.  Oldfield,  2  Vem,  76. 
8ee  infra  238,  note.    But  if  the  validity  of  the  will  has  been  already 
determined  and  acted  on,  equity  will  restrain  proceedings  in  the 
prerogative   court  to  controvert  its  validity.      Sheffield  v.  Z).  of 
Buckingham^  1  Atk,  628.    And  where  legacies  were  procured  by 
fraud,  equity  has  declared  the  party  who  has  practised  the  fraud  a 
trustee  for  the  party  prejudiced  by  it.  Herbert  v.  Loxmies,  1  Ch,R,  13.; 
and   other    cases   cited  1  Fonbl.  Treat,  on  Equity,  2d  ed,  69.  w.] 
I      ^rror  may  also  in  some  cases  affect  a  will,  especially  if  it  appear 
that  the  testator  was  solely  actuated  by  an  almost  insuperable 
niistake,  which  has  made  him  neglect  the  performance   of   some 
urgent    duty ;     for  the    presumption  is,    that  had  he    not    been 
|ed  into    an   error,   he  could  not  thus  have  willed.      And  this 
is  the  case  mentioned  by  Cicero  in  his  treatise  de  Oratore,  lib,  1. 
^'  38,,  and  quoted  by  Grotius  de  J,  B,  &  P,  2.  9. 6.,  and  by  lord  Mans* 
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fraud,  and  by  misrepresenting  the  plaintiffs,  who  were  the  half 
brothers  and  sisters  of  the  testatrix ;  and  alleging,  that  the  will 
\.  was  falsely  read  to  her ;  and  setting  forth  divers  instances  of 

fraud,  on  the  part  of  the  defendants,  in  procuring  this  will.  The 
defendants,  as  to  that  part  of  the  bill  which  sought  to  set  aside  the 
will,  and  to  stay  the  proceeding,  demurred  to  the  jurisdiction  of 
the  court :  forasmuch  as  upon  the  face  of  the  bill  it  appeared, 
that  the  plaintiffs  were  improper  to  sue  here,  in  regard  the 
spiritual  court  had  the  proper  cognizance  of  wills  relating  to 
personal  estates,  and  could  determine  fraud  concerning  them. 
Afler  which,  motions  were  made  before  the  lords  commissioners 
and  the  lord  chancellor  King  for  an  injunction.  But  the  court 
was  against  it :  for  the  spiritual  court  hath  jurisdiction  of  fraud 
relating  to  a  will  of  a  personal  estate,  and  can  examine  the 
parties  by  allegation  touching  this  fraud ;  and  if  the  will  was  Msely 
read  to  the  testatrix,  then  it  is  not  her  will.   2  P.  Will.  286.  (6) 

T.  1686.  Archer  and  Mosse.  The  testator,  when  in  perfect 
health,  had  made  his  will,  and  thereby  gave  to  the  plaintiff 
Archer,  his  nephew,  the  greatest  part  of  his  personal  estate,  to 
the  value  of  5000/.  But  one  Bridget  Sandyman,  his  maid  servant, 
had  in  his  sickness  prevailed  upon  him  to  make  another  will,  and 

Jield  in  Brady  v.  Cubitt,  2  Doug,  Rep.  39.  "  What  cause,"  says 
CicerOf  '^  could  be  of  greater  moment  than  that  of  the  soldier,  whose 
death  being  announced  at  home  by  a  false  messenger  from  the  army, 
the  father  believing  the  report,  sJtered  his  will,  appointed  another 
person  his  heir,  abd  died?"  The  affair  was  brought  before  the 
centumvirs  when  the  soldier  returned  home  and  sued  for  his  paternal 
inheritances,  as  a  son  passed  over  in  his  father's  will ;  namely,  the 
question  of  civil  law  in  that  cause  was,  ^*  can  a  son  be  disinherited  of 
his  paternal  goods,  whom  his  father  has  neither  appointed  heir  by 
his  testament  nor  disinherited  by  name  ?**  The  last  reason  mentioned 
by  the  author  would  have  been  sufficient  to  annul  the  will  as  iestO' 
mentum  inqfficiosum,  by  the  civil  law ;  but  the  error  which  induced 
the  father  to  alter  his  will,  seems  also  to  be  relied  on  by  Cicero,  and 
it  is  in  this  view  of  the  case  that  the  passage  is  quotea  by  the  two 
latter  great  authorities.  It  must  however  be  very  difficult  to  establish 
by  evidence,  except  in  a  case  equally  strong  with  that  here  put,  that 
any  alleged  error,  false  rumour,  or  misrepresentation  operated  so 
irresistibly  on  the  mind  of  a  testator  as  to  be  the  sole  efficient  cause 
that  induced  him  to  make  or  to  alter  his  will  in  a  particular  manner. 
And  perhaps  such  a  presumption  would  not  be  sustained,  except  in. 
a  case  where  the  error  was  equally  unavoidable,  and  the  intention  o€ 
the  testator  equally  apparent,  as  well  as  his  duty  equally  urgent^ 
with  those  of  the  father  above  mentioned.  See  Bodmin  v.  Roberts,  3  Chm. 
Ca»  61. ;  and  James  v.  Greaves,  2  P.  Wms.  270.  [Bennet  v.  Vade, 
2  Atk.  24}S.     Webbv.  Claverden,  ib.  424.    Anon.  S  Atk.  17. 

In  Napier  s  case,   1  Phill.  Rep.  83.      Probate  of  the  will  of  ai» 
officer,  supposed  to  be  killed  in  the  battle  of  Corunna  in  1809,  was 
revoked,  and  the  will  re-delivered  to  him  on  his  personal  appearance 
before  the  judge.] 
(6)  See  Plume  v.  Beak,  1  P.  W.  389. 
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to  niarry  her  a  week  before  his  death,  when  he  lay  in  his  sick 
bed,  at  six  of  the  clock  at  night,  though  it  was  really  proved 
by  two  ministers,  that  she  was  a  year  betore  actually  married  to 
the  defendant  Mosse,  and  was  then  his  wife,  and  that  Mosse  pro- 
cured the  licence  for  the  marriage  of  the  testator  to  jBnd^^;  and 
this  will  being  set  up  by  Mosse  (executor  to  Bridget),  though  it 
^)peared  that  there  was  as  gross  a  practice  as  could  be  in  the 
gaining  the  will,  the  testator  being  rum  compos  tnentisy  both  at  the 
time  0?  making  the  will,  and  also  at  the  time  of  the  supposed 
marriage,  and  that  in  his  health  he  knew  that  Mosse  and  Bridget 
were  married,  and  that  Bridget  suppressed  the  first  will ;  yet  that 
will  so  set  up,  being  proved  in  die  prerogative  court,  and  the  {[  60  ] 
matter  in  question  relating  only  to  a  personal  estate,  the  lord 
chancdlor  was  of  opinion,  that  whilst  the  probate  stood,  the 
matter  was  not  examinable  in  chancery;  and  though  the  fraud 
was  fully  proved  and  opened  to  him,  he  would  not  hear  any 
proo&  read,  but  dismissed  the  bill.     2  Vem.  8.  {u) 

But  though  a  will  gained  by  fraud,  and  proved  in  the  spiritual 
court,  is  not  to  be  controverted  in  equity ;  yet  if  the  party  cldm- 
ing  under  such  a  will  comes  for  equity  in  the  court  of  chancery, 
he  shall  not  have  it.     2  Vem.  76. 

M.  1715.  Gosse  and  Tracy.  It  being  urged,  that  a  will  con- 
cerning land  is  only  triable  at  common  law,  and  that  the  party 
there  may  take  advantage  of  any  fraud  or  imposition  on  the 
testator,  and  therefore  not  proper  to  be  examined  into  or  set 
a^e  in  equity  upon  pretence  of  fraud  or  surprise ;  the  lord 
chancellor  held^  that  there  might  be  fraud  in  obtaining  a  will  that 
might  be  relievable  in  equity,  and  of  which  no  advantage  could 
be  taken  at  law ;  as  if  a  man  agree  to  give  the  testator  2000/. 
m  bank  bills,  if  he  will  devise  his  estate  to  him,  and  on  the  deli- 
venrof  such  bills  makes  his  will,  and  deviseth  his  estate  unto  him, 
and  the  bills  prove  to  be  forged  or  counterfeited.  2  Vem.  700. 

But  in  the  case  otBransh/  and  Kerridge,  July  28.  1728,  in 
the  house  of  lords,  it  was  decreed,  that  a  will  of  a  real  estate 
could  not  be  set  aside  in  a  court  of  equity  for  fraud  or  imposition, 
but  must  be  tried  at  law  on  devisavit  vel  non,  being  a  matter  proper 
fora  jiury  to  inquire  into.     Law  of  Test.  60.     yin.  Devise,  Z.  2. 

10.  Those  who  are  deaf  and  dumb  by  nature,  cannot  make  Persons 
any  kind  of  testament  or  last  will;    unless  it  do  appear  by  deaf  and 
sufficient  arguments,  that  such  person   understandeth  what  a  °"™  ' 
testament  meaneth,  and  that  he  hath  a  desire  to  make  a  testa- 
ment :  for  if  he  have  such  understanding  and  desire,  then  he  Blind, 
may  by  signs  and  tokens  declare  his  testament     Swin.  95. ' 

11.  Dr.  Ayliffe  says,  generally,  that  persons  who  are  blind 
cannot  make  their  wills.     Ayl.  Par.  531. 

But  Dr.  Swinburne  says,  he  that  is  blind  may  make  a  nuncu- 
■ •■- - -    .1  .   ..•     II.  ■  -  <■- — — 

(u)   Vid.  infra,  Pfobate,  7.  &  23. 
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pative  testament,  by  declaring  his  will  before  a  sufficient  num- 
ber of  witnesses.  And  he  may  make  his  testament  in  writing, 
provided  the  same  be  read  before  witnesses,  and  in  their  presence 
[  61  ]  acknowledged  by  the  testator  for  his  last  will.  But  if  a  writing 
were  delivered  to  the  testator,  and  he  not  hearing  the  same 
read,  acknowledged  the  same  for  his  will,  this  would  not  be 
sufficient;  for  it  may  be  that  if  he  should  hear  the  same  read,  he 
wpuld  not  acknowledge  the  same  for  his  will.     Swin.  96. 

And  it  seemeth  best,  that  it  be  read  over  to  the  testator,  and 
approved  by  him,  in  the  presence  of  all  the  subscribing  wit- 
nesses ;  ana  this  the  civil  law  did  expressly  require  in  the  case  of 
a,  blind  man's  will :  But  in  England  this  strictness  seemeth  not 
to  be  precisely  requisite,  if  there  shall  be  otherwise  satisfactory 
proof  before  the  court  that  the  identical  will  was  read  over  to 
him,  although  it  was  not  in  their  presence.  (7)  And  sometimes 
the  single  oath  of  the  ¥niter  hath  been  allowed  sufficient  by  the 
court  of  delegates,  to  prove  the  identity  of  the  will. 

And  what  precautions  are  necessaiy  for  authenticating  a  blind 
man's  will,  seem  in  like  degree  requisite  in  the  case  of  a  person 
who  cannot  read.  For  though  the  law  in  other  cases  may  pre- 
sume, that  the  person  who  executes  a  will  knows  and  approves 
of  the  contents  thereof;  yet  that  presumption  ceaseth,  where  by 
defect  of  education  he  cannot  read,  or  by  sickness  he  is  incapa- 
citated to  r^ad  the  will  at  that  time. 
Traitor.  12.  Whosoever  is  lawfully  convicted  of  high  treason,  by  ver- 

dict, confession,  outlawry,  or  presentment ;  besides  the  loss  of 
his  life,  shall  forfeit  to  the  king  all  his  goods  and  chattels,  and 
all  such  lands,  tenements,  and  hereditaments,  as  he  shall  have 
in  his  own  right,  use,  or  possession,  of  any  estate  or  inheritance, 
at  the  time  of  such  treason  committed,  or  at  any  time  after ;  and 
so  consequently  is  intestible.  Insomuch  that  traitors  are  not  only 
deprived  of  making  any  testament,  or  other  kind  of  last  will, 
from  the  time  of  their  conviction ;  but  also  the  testament  before 
made  doth  by  reason  of  the  same  conviction  become  void,  both 
in  respect  of  goods,  and  also  in  respect  of  landsj  tenements,  and 
hereditaments.    S^win.  97. 

But  if  any  person,  being  attainted  of  treason,  obtain  the  king's 
pardon,  and  be  thereby  restored  to  his  former  estate;  then  may 
he  make  his  testament,  as  if  he  had  not  been  convicted :  or  if  he 
make  any  before  his  conviction  and  condemnation,  the  same  by 
reason  of  such  pardon  recovereth  its  former  force  and  effect. 
Swin.  97. 

But  if  a  traitor  hath  goods,  as  executor  to  another,  the  same 
are  not  forfeited :  whence  it  follows,  that  of  such  goods  he  may 
make  his  will.     Swin.  97. 

(7)  And  this  was  held  in  the  instance  of  a  will  of  lands  in  Long" 
chamjh  d.  Goodfellotv  v.  Fish^    2  N.  R.  ifi5. 
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13.  If  any  person  be  condemned  of  felony,  he  ought  to  suffer  Febn. 
death,  and  the  king  shall  have  aU  his  goods,  wheresoever  they 

be  found.  And  if  he  have  any  freehold,  it  shall  forthwith 
be  seized  into  the  king's  hands,  and  he  shall  have  the  profit 
thereof  by  the  space  of  a  year  and  a  day,  and  also  waste  ^  and 
after  the  king  hath  had  the  year,  day,  and  waste,  the  land  shall 
be  restored  to  the  chief  lord  of  the  see.  Felons  therefore  law- 
fully convicted,  cannot  make  any  testaments,  or  other  dispositions, 
of  any  goods  or  lands ;  because  the  law  hath  disposed  thereof 
already.  Swin.  98. 
But  a  pardon  restoreth  them  to  their  former  estate.    Swin.  98. 

14.  If  a  man  do  willingly  kill  himself,  his  testament,  (if  he  Felode  le. 
made  any,}  is  void,   both  concerning  the  appointment  of  the 
executor,  and  also  concerning  the  legacy  or  bequest  of  any  goods ; 

for  they  are  confiscate.     Swin,  106. 

But  if  the  testament  be  of  lands,  it  seemeth  it  is  not  void ; 
because  ajelo  de  se  doth  not  forfeit  any  lands  of  inheritance,  for 
no  man  can  forfeit  his  lands  without  an  attainder  by  course  of 
law.     3  Inst,  55. 

15.  An  outlawed  person  is  not  only  out  of  the  king's  pro-  Outlaw, 
tection,  and  out  of  the  aid  of  law,  but  also  all  his  goods  and 
chattels  are  forfeited  to  the  kins  by  means  of  the  outlawry, 
although  he  were  outlawed  but  in  an  action  personal ;  and  £u[- 
though  the  action  were  not  just,  nevertheless  his  goods  and 
chattels  are  forfeited,  by  reason  of  his  contempt  in  not  appearing : 

and  therefore  he  that  i^  outlawed  cannot  maike  his  testament  of 
his  goods  so  forfeited.    Swtn,  107. 

Howbeit,  it  seemeth,  that  he  who  is  outlawed  in  an  action 
personal,  may  make  his  testament  of  his  lands ;  for  they  are 
not  forfeited.     Swin.  107. 

Also  a  man  outlawed  in  a  personal  action  may  in  some  case 
make  executors ;  for  he  may  have  debts  upon  contract  which  are 
not  forfeited  to  the  king :  and  those  executors  may  have  a  writ  of 
enror  to  reverse  the  outlawry.     Cro.  EL  851. 

16.  It  seemeth  to  be  the  better  opinion,  that  an  excommuni-  Excommu- 
cate  person  may  make  a  testament ;  unless  he  be  excommunicate  ""****• 
with  that  great  curse,  which  is  called  anathema,  which  is  not 

to  be  inflicted  but  upon  great  cause,  with  great  delioeration  and 
solemnity.     Swin.  10. 

And  in  this  case  (of  the  greater  excommunication,  as  it 
seemeth)  lord  Coke  observes,  that  an  excommunication  is  a 
greater  disability  than  an  outlawry ;  for  if  a  plainti£^  who  is  an  C  63  J 
executor,  be  outlawed,  his  outlawry  cannot  be  pleaded  to  dis- 
able him  from  proceeding  in  the  suit,  because  it  is  in  the  right 
of  another ;  but  if  he  is  excommunicate  it  is  otherwise,  because 
Everyman  thatconverseth  with  such  a  person  is  excommunicated 
Welf.     1  Inst.  134.    That  is,  afier  he  is  denounced  excom- 
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municate,  and  they  are  admonished  not  to  converse  with  him. 
jfyl.  Par.  266. 

11.  Of  what  things  a  will  may  he  made. 

Lands. (8)  I.  Lord  Coke  says,  at  the  common  law  (by  which  he  must  be 
miderstood  to  signify  the  common  law  since  the  conquest)  no 
lands  or  tenements  were  devisable  by  any  last  will  and  testament, 
nor  ought  to  be  transferred  from  one  to  another,  but  by  solenm 
livery  of  seisin,  matter  of  record,  or  sufficient  writing ;  but  by 
pertain  customs  in  some  boroughs  they  were  devisable.  1  Inst. 
lll.(x) 

But  although  lands  might  not  be  disposed  by  will,  yet  a  device 
was  found  out,  and  a  distinction  made  between  the  land  and  the 
use  and  profits  of  the  land,  whereby  feoffinents  to  uses  came  in 
practice ;  by  virtue  whereof  a  person  might  dispose  of  the  profits, 
though  he  could  not  dispose  of  the  land  itself.  Wrighfs  Tenures, 
172. 

And  the  way  was  this :  They  conveyed  their  full  estates  of 
their  lands  to  mends  in  trust,  properly  called  feoffees  in  trust;  and 
then  they  would  by  their  wills  declare,  how  their  friends  should 
dispose  of  their  lands ;  and  if  those  friends  would  not  perform  it, 
the  court  of  chancery  was  to  compel  them  by  reason  of  trust ; 
and  this  trust  was  called  the  use  of  the  land,  so  as  the  feoffees 
had  the  land,  and  the  par^  himself  had  the  use ;  which  use 
was  in  equity  to  take  the  profits  for  himself,  and  that  the  feoffees 
should  mi^ke  such  an  estate  as  he  should  appoint  them ;  and  if 
he  appointied  none,  then  the  use  should  go  to  the  heir,  as  the 
estate  itself  of  the  land  should  have  done ;  for  the  use  was  to  the 
estate,  like  a  shadow  following  the  body.  Lord  Bacon^s  Use  cf 
the  Lam,  152. 
[  64  ]  ^^^  ^y  ^^  course  of  putting  lands  into  use,  there  were  many 
inconveniences;  as,  namely,  a  man  that  had  cause  to  sue  for  his 
land  knew  not  against  whom  to  bring  his  action,  nor  who  was 
owner  of  it ;  the  wife  was  defrauded  of  her  thirds ;  the  husband 
of  being  tenant  by  curtesy ;  the  lord  of  his  wardship,  relief,  he- 
riot,  and  escheat ;  the  creditor  of  his  extent  for  debt ;  the  te- 
nant of  his  lease :  for  these  rights  and  duties  by  the  law  were 
due  from  him  that  was  owner  of  the  land,  and  none  other,  which 
was  now  the  feoffee  of  trust ;  and  so  the  old  owner,  which  we 
call  the  feoffor,  should  take  the  profits,  and  leave  the  power  to 
dispose  of  the  land  at  his  discretion  to  the  feoffee ;  and  yet  he 

(8)  As  to  what  words  will  pass  real  property,  See  t^a,  137.  notn* 
{x)  This  principle  of  the  common  law  may  perhaps  be  traced  to  the 
miners  of  the  ancient  Germans,  of  whom  Tacitus  observes :  Heredes 
succeuoresque  mi  cuique  liberi.  Nullum  testamentum  ;  si  liheri  non 
suiUf  proxtmus  gradus  in  successione  Jratresy  patrui,  avunculi.  De 
Morio.  Germ.  c.  20. 
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was  not  sitch  a  tenant  as  to  be  seised  of  the  land,  so  as  his  wife 
could  have  dower,  or  the  lands  be  extended  for  his  debts,  or  that 
he  coidd  forfeit  it  for  felony  or  treason,  or  that  his  heir  could  be 
ward  for  it,  or  any  duty  of  tenure  fall  to  the  lord  by  his  death, 
or  that  he  could  make  any  leases  of  it.     Bac»  153. 

Which  frauds,  by  degrees  of  time  as  they  increased,  were 
remedied  by  divers  statutes;  as,  namely,  by  a  statute  of  the  1 H.  6. 
and  by  another  of  the  4  H»  8.  it  was  appointed,  that  the  action 
may  be  tried  against  him  which  taketh  tihe  profits,  which  was  the 
cestt^  que  uses  by  a  statute  made  in  the  1  22.  3.  leases  and  es- 
tates made  by  cestty  que  use  are  made  good,  and  estates  by  him 
acknowledged;  by  a  statute  in  the  4 H.  7.  the  heir  ofcestw/  que 
use  was  to  be  in  ward ;  and  by  a  statute  in  the  16  H.  8.  the  lord 
was  to  have  relief  upon  the  death  of  any  cestia/  que  use.  Bac.  153. 
Which  frauds  nevertheless  multiplying  daily,  in  the  end  in  the  27th 
year  of  king  Hen.  8.  the  parliament  purposing  to  take  away  all 
those  uses,  and  to  reduce  the  law  to  the  ancient  lorm  of  conveying 
of  lands  by  public  livery  of  seisin,  fine  and  recovery,  did  ordain, 
that  where  lands  were  put  in  trust  or  use,  there  the  possession  and 
estate  should  be  presently  carried  out  of  the  friends  in  trust,  and 
setded  and  invested  on  him  that  had  the  uses,  for  such  term  and 
time  as  he  had  the  use.     Bac.  153,  154. 

And  by  this  statute  of  the  27  H.  8.  the  power  of  disposing 
land  by  will  is  clearly  taken  away  amongst  those  firauds :  where** 
upon  in  the  32  H.  8.  another  statute  was  made,  by  which  it  is 
enacted,  that  every  person  having  any  manors,  lands,  tenements, 
or  hereditaments,  holden  in  socage,  or  of  the  nature  of  socage 
tenure,  skaU  have  full  and  free  liberty ^  paaxTj  and  authority j  to 
give,  dispose,  will,  and  devise,  as  well  by  his  last  will  and  testament 
in  writing,  as  otherwise  by  any  act  or  acts  lawfully  executed  in  [  ^^  ] 
his  life,  all  his  said  manors,  limds,  tenements,  or  hereditaments, 
or  any  of  them,  at  his  free  will  and  pleasure. 

And  in  the  same  statute  there  are  several  restrictions  and  li- 
mitations with  regard  to  the  devising  of  lands  holden  by  knights' 
service;  which  were  further  explained  by  the  statute  of  the 
U&35H.S.C.5. 

And  finally,  by  the  statute  of  the  12  C.  2.  c.  25.  tenures  by 
knights'  service  were  abolished,  and  all  tenures  turned  into  free 
and  common  socage. 

So  that  now  a  man  may  by  his  will  dispose  of  his  whole  landed  [CopyhoH 
property,  except  his  copyhold  and  other  customary  lands,  whidi  ^ 

are  devisable  or  not,  according  to  the  custom  of  the  respective 
manors.  And  generally,  a  devise  of  copyhold  will  not  pass, 
without  a  surrender  to  tne  use  of  the  will. 

But  in  case  of  a  child,  or  widow,  it  is  otherwise ;  for  a  court  of 
equity,  in  favour  of  these,  will  supply  the  defect  of  surrender. 
2  Vez^,  582.   5  Ves.  557. 

F  3 


65  Wiill0.     Of  what  things. 

So  also  where  there  is  a  general  devise  of  real  estate  to  pay 
debtSj  and  there  is  no  real  estate  but  copyhold,  the  court  will 
supply  the  defect  of  surrender  for  the  benefit  of  creditors.   Id. 

Also,  where  a  copyhold  is  in  the  hands  of  trustees^  the  person 
for  whom  the  lands  are  holden  in  trust  may  devise  the  same 
without  surrender ;  because,  the  legal  estate  being  not  in  him, 
but  in  the  trustees,  he  cannot  surrender.    2  Atlr.  88.  1  Vez.  489. 

And  although  the  court  will  supply  the  defect  of  a  surrender 
for  the  benefit  of  children,  yet  the  rule  doth  not  extend  to  grand- 
children^ or  to  a  natural  ckildj'aiSA  consequently  not  to  any  more 
distant  kindred.     2  Fez.  582.   1  Wilson,  161.  6  Ves.  544.  (x) 

And  where  a  man  seised  of  copyhold  lands,  surrenders  the 
same  to  the  use  of  his  will,  and  executes  a  will,  although  it  is  not 
attested  by  any  witnesses,  yet  it  shall  direct  the  uses  of  the  sur- 
render ;  for  the  clause  in  the  statute  which  requires  the  testator's 
signing  in  the  presence  of  three  witnesses,  is  confined  only  to 
such  estates  as  pass  by  the  statute  of  wills  of  the  34  &  35  H.  8. 
which  doth  not  extend  to  copyhold.  2  Atkyns,  S7.  Doe,  d.  Cook^ 
V,  Danvers,  7  Eas^s  R.  299. 

[But  now  by  stat.  55  Geo.  3.  c.  192.  intituled  "  An  act  to  re- 
<*  move  certain  difiiculties  in  the  disposition  of  copyhold  estates 
**  by  will,"  after  reciting,  That  whereas  by  the  customs  of  cer- 
tain manors,  copyhold  estates  of  such  manors  pass  by  the  last 
will  and  testament  of  the  copyhold  tenants  thereof  declaring  the 
uses  of  surrenders  made  for  that  purpose :  And  whereas  much 
inconvenience  has  arisen  fi*om  the  necessity  of  making  such  sur- 
renders ;  it  is  enacted.  That  in  all  cases  whereby  the  custom  of 
any  manor  in  Englafid  or  Ireland  any  copyhold  tenant  of  such 
manor  may  by  his  or  her  last  will  or  testament  dispose  of  or  ap- 
point his  or  her  copyhold  tenements,  the  same  having  been  sur- 
rendered to  such  uses  as  shall  be  by  such  will  declared,  every 
disposition  or  charge  of  any  such  copyholds,  or  of  any  right  or 
title  to  the  same,  made  by  any  such  will,  by  any  person  who  shall 
die  after  the  passing  of  this  act  (viz.  12th  July,  1815(9),)  shall  be 
as  effectual,  although  no  surrender  is  made  to  the  me  of  such  willy 
as  it  would  have  been  had  such  surrender  been  so  made.  {  1 .  By 
§  2.  no  person  entitled  or  claiming  to  be  entitled  to  copyhola 

lands,  tenements,  or  hereditaments,  in  consequence  of  any  testa- 

■  ■     -  . ,  ■ 

•  (x)  [See  also  Lindopp  v.  Eboraly  3  Bro.  C.  C.  188.  Kidney  v.  Couss- 

maker y  12  Ves.  R.  1 36.  Where  a]  testator  devised  "  all  the  rest,  residue^ 
and  remainder  of  his  real  and  personal  estate  to  his  nephews  and 
nieces:"  it  was  held  not  sufficient  for  supplying  the  want  of  a  surrender 
oif  copyhold  land,  contiguous  and  intermixed  with  the  freehold,  against 
the  heir.  [Juddy,  Pratt,  M.\SQ6.  13  Fe*.  168.  affirmed  15  Ves.  390. 
Af.l808.  Byas  v.  Eyas,  2  Ves.  R.  1 64.  Church  v.  Mundy,  12  F«s.  426.] 
(9)  Before  this  act,  a  devise  of  copyhold  estate,  by  description  of 
copyhold  ground  rent,  was  good.  Walker  v.  Shore^  E.  1815.  19  VeS' 
387. 
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mentary  dispositions,  shall  be  entitled  to  be  admitted  thereto  un- 
der this  act,  except  on  payment  of  all  such  stamp  duties,  fees, 
and  sums  of  money,  as  would  have  been  lawfully  payable  in  re- 
spect of  the  surrender  thereof  to  the  use  of  such  will,  or  in 
respect  of  the  presenting,  registering,  or  enrolling  such  surrender, 
had  the  lands,  &c.  been  surrenders  to  the  use  of  the  will  of  the 
person  so  disposing  thereof:  all  such  stamp  duties,  fees,  &c.  to 
be  paid  in  addition  to  the  stamp  duties,  fees,  or  sums  of  money 
due  or  payable  on  the  admission  to  the  same ;  and  the  stamp 
duties  to  oe  affixed  to  the  copy  of  the  admission.  §  3.  Enacts, 
that  nothing  herein  shall  renaer  ineffectual  any  devise  or  dis- 
position of  any  copyhold  lands,  tenements,  or  hereditaments,  or 
of  any  rmht,  title,  or  interest  in  or  to  the  same,  which  would  be 
valid  hadthis  act  not  been  made,  or  to  render  effectual  any  devise, 
&c.of  any  copyhold  lands,  &c«,  or  of  any  right,  &c.  to  or  indiesame, 
which  would  be  ineffectual  if  a  surrender  had  been  made  to  the 
use  of  the  will  of  the  person  attempting  to  dispose  thereof  by  will. 

Copyhold  will  not  pass  by  general  description  where  there 
is  a  freehold  to  satisfy  the  words  of  the  devise,  even  though  tes- 
tator had  supposed  it  to  be  a  freehold,  and  the  first  devise  was 
for  payment  of  debts,  and  then  given  to  a  younger  child  other- 
wise provided  for  (1),  but  under  a  devise  of  ^^aU  my  real  pro- 
^^  pertyy^  copyhold  passes.  (2)  [  66  ] 

[WTiere  lands  encumbered  are  devised,  vid.post.     Payment  of  [Encum- 
kgaciesy  10.  in  note.']  (y)  J^, 

2.  By  the  9  Geo,  2.  c,  36.     No  manors,  lands,  tenements,  l^^  ^ 
rents,  advowsons,  or  other  hereditaments,  corporeal  or  incorporeal,  charitable 
whatsoever,  nor  any  sum  or  sums  of  money,  goods,  chattels,  tues. 
stocks  in  the  public  funds,  securities  for  money,  or  any  other 
personal  estate  whatsoever,  to  be  laid  out  or  disposed  of  in  the 
purchase  of  any  lands,   tenements,  or  hereditaments,  shall  be 
given  or  {^pointed  by  *wiUj  to  any  person  or  persons,  bodies 
politic  or  corporate,  or  otherwise,    for   any  estate  or  interest 
whatsoever,  in  trust  or  for  the  benefit  of  any  charitable  uses ; 
but  the  same  shall  be  done  by  deed  zndentedj  twelve  months  at  least 
before  the  death  of  the  donor ^  to  be  inroUed  within  six  months 
after  the  execution  in  the  high  court  of  chancery ;  and  the  same 
to  take  effect  immediately  afler  the  execution  for  the  charitable 
use  intended.  ( z) 

(1)  Lindopp  V.  Eboral,  M.  1790.     8  Bro.  C.  C.  188. 

(2)  NichoUsy.  Butcher^  M.  1810.  18  Ves.  193.;  and  see  Doe^  d. 
Cook  V.  Danvers,  7  Easty  299.     See  in/rttf  p.  77.  n. 

(y)  A  man  may  also  devise  a  mere  possibility,  when  coupled  with 
an  interest,  or  executory  devise.  Jones  v.  Roe  tn  error,  3  T.  Rep,  88. 
For  the  nature  of  which,  vid,  infra,  5.  and  23.  Also  lands  articled  to 
be  bought  before  possession.  Greenhill  v.  Greenhill,  [1  Eq.  Ab,  174.] 
2  Vem.  679.  3  P.  Wms,  169.  As  to  what  words  will  pass  a  fee  sim- 
ple, or  an  estate  for  life,  vid.  infra.  Form  and  manner ^  13. 

(z)  See  ;0^otmialn. 
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Estate  par  3.  By  the  Statute  of  the  29  Car.  2.  c.  S.  Any  estate  ptir  aider 
ayter  me  ^^  gj^^jj  j^  devisable  by  a  will  in  writing  signed  by  the  party  so 
devising  the  same,  or  by  some  other  person  in  his  presence  and 
by  his  express  directions,  attested  and  subscribed  in  the  pre- 
sence of  the  devisor  by  three  or  more  witnesses ;  and  if  no  such 
devise  thereof  be  may,  the  same  shall  be  chargeable  in  the 
hands  of  the  heir,  if  it  shall  come  to  him  by  reason  of  a  special 
occupancy,  as  assets  by  descent ;  as  in  case  of  lands  in  fee  simple : 
and  in  case  there  be  no  special  occupant  thereof,  it  shall  go  to 
the  executors  or  administrators  of  the  party  that  had  the  estate 
thereof  by  virtue  of  the  grant,  and  shall  be  assets  in  their  hands. 
$  12. 

Pur  auier  vie  J]     That  is,  being  held  by  lease  during  the  life 
of  another  person,  {a) 

(a)  These  estates  are  freehold  interests,  but  they  are  not  entail- 
able within  the  statute  de  donisy  and  therefore  no  common  recovery 
can  be  suffered  of  them  ;  but  the  person  who  would  have  been  tenant 
in  tail,  had  the  estate  been  an  inheritance,  is  entitled  to  the  absolute 
ownership,  and  may  defeat  the  remainders,  by  some  act  inter  vivosy 
or,  as  it  would  seem,  by  his  will  alone.  See  Z)oe,  dem.  Blake  v.  Lux" 
toUf  6  T.  Rep*  289.  Grey  v.  Mannockf  ih.  and  Blake  v.  Blake,  3  P. 
Wfns»  10.  in  note.  These  estates  are  frequently  devised  for  life,  with 
remainder  over,  in  which  case  Ld.  Hardvoicke  has  observed,  that  the 
intent  of  the  testator  always  is,  that  the  leases  shall  be  renewed. 
Vemey  v.  Verney,  1  Vez.  430.  But  by  Ld.  Tkurloiv  C.  Where  an 
estate  of  limited  duration  is  given  to  one  for  life,  the  intent  is  to 
give  him  whfitever  it  shall  produce  during  his  life :  and  in  that  case, 
unless  there  are  strong  expressions  to  shew  a  (contrary)  intention, 
the  court  cannot  compel  him  to  renew.  Stone  v.  Theedf  2  Bro.  C.  C. 
243.  But  if  he  renews,  he  shall  not  renew  for  his  own  use  alone, 
but  shall  be  a  trustee-for  the  remainder  man,  who  on  his  part  shall 
contribute  towards  the  expence  of  the  renewal.  And  the  question 
has  been.  In  what  proportion?  Where  both  parties  taking  were 
alive,  the  tenant  for  life  has  usually  been  directed  to  pay  one  third, 
and  the  remainder  man  the  other  two  thirds.  But  this  rule  appears 
to  have  been  disapproved  of  by  Ld,  Macclesfield  and  by  Ld.  Tkur- 
loWf  and  seems  ill  calculated  to  make  the  sums  contributed  in  every 
instance  proportionable  to  the  benefit  acquired.  Where  the  tenant 
for  life  has  renewed,  and  dies,  the  time  he  has  actually  enjoyed  the 
estate  may  be  considered  in  settling  the. proportion  between  his  re» 
presentatives  and  the  remainder  man.  Thus  lands  in  mortgage  beine 
devised  to  A  for  life,  remainder  to  B  and  his  heirs,  A  entered  and 
bought  up  the  mortgage,  taking  an  assignment  in  trustees*  names,  and 
died  B  the  remainder  man  preferred  his  bill  against  the  defendant 
the  representative  of  Af  to  redeem  the  mortgage ;  and  his  counsel  in- 
sisted that  he  ought  to  pay  but  two-thirds  of  what  was  due  on  the 
mortgage,  and  the  other  third  ought  to  be  allowed  by  the  defendant, 
by  reason  that  the  tenant  for  life  enjoyed  the  profits  during  his  life : 
but  the  court  said,  that  if  the  remainder  man  had  come  to  redeem  in 
the  lifetime  of  the  tenant  for  life,  then  he  should  have  allowed  a  pro- 
portion  of  the  money  with  respect  to  the  value  of  the  respective 
estates  of  the  tenant  for  life  and  remainder  man ;  but  he  being  now 
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Special  occupant.']  A  special  occupant  is,  where  an  estate  for 
life  is  made  to  a  man  and  his  heirs ;  in  such  case,  the  heir  shall 
hsve  the  estate,  after  the  decease  of  his  ancestor,  as  special  occu-  [  68  ] 
pant^  or  as  a  person  particularly  described,  to  whom  the  estate 
shall  go  after  die  lessee's  death.  (6)  [By  14  G.  2.  c.  20.  §  9.  such 
estates  pur  outer  vie,  in  case  there  is  no  special  occupant  thereof, 
of  which  no  devise  has  been  made  according  to  29  Car.  2.  c.  S. 
§j  5, 6.  or  so  much  thereof  as  have  not  been  so  devised,  shall  be 
distributed  as  the  personal  estate  of  the  testator  or  intestate.  (3)] 

4>.  One  that  hath  money  to  be  paid  to  him  on  a  mortgage,  Mortgagee, 
may  devise  this  money  when  it  comes.     God.  O.  L.S91.     [And 
see  Patches  Treatise  on  MortgageSj  141.] 

And  if  the  feoffee  in  mortgage,  before  the  day  of  payment 
which  should  be  made  to  him,  maketh  his  executors,  and  die,  and 
his  heir  entereth  into  the  land  as  he  ought ;  it  seemeth  in  this 
case,  that  the  feoffor  ought  to  pay  the  money  at  the  day  ap- 
pointed to  the  executors,  and  not  to  the  heir  of  the  feoffee : 
but  yet  the  words  of  the  condition  may  be  such,  as  the  pay- 
ment shall  be  made  to  the  heir ;  as  if  the  condition  were,  that 
if  the  feoffor  pay  to  the  feofiee  or  to  his  heirs  such  a  sum  at 
such  a  day,  there  after  the  death  of  the  feoffee,  if  he  dieth 
before  the  day  limited,  the  payment  ought  to  be  made  to  the 
heir  at  the  day  appointed.     1  Inst.  209, 210. 

And  hereby  it  appeareth,  that  the  executors  do  more  repre- 
sent the  person  of  the  testator,  than  the  heir  doth  that  of  the 
ancestor;  for  though  the  executor  be  not  named,  yet  the  law 
appoints  him  to  receive  the  money,  but  so  doth  not  the  law 
appoint  the  heir  to  receive  the  money  unless  he  be  named. 
1  Inst.  209,  210. 

5*  A  person  may  devise  by  his  will  the  right  of  presenting  Adrowson. 
to  the  next  avoidance,  or  the  inheritance  of  an  advowson.     And 
if  such  devise  be  made  by  the  incumbent  of  the  church,  the 

dead,  and  havine  enjoyed  the  estate  but  one  year  only,  the  defendant 
must  make  an  allowance  only  for  the  time  that  A  enjoyed  the  estate. 
Qyat  V.  BaHeson^  1  Vern.  404.  Where  leases  renewable,  and  di* 
rected  by  the  will  to  be  renewed,  were  given,  together  with  the  rest 
of  the  personal  estate,  as  a  general  fund  charj^ed  with  annuities,  &c. 
to  trustees,  to  pay  the  rents  and  profits  to  A  mr  life,  remainder  to  B : 
Ld  Thurlow  C.  held,  that  the  expence  of  renewal  was  not  to  be  ap- 
portioned between  the  tenant  for  life  and  remainder  man,  but  to  be 
paid  out  of  the  profits  of  the  estate  in  the  first  instance.  Stone  v. 
Theed,  2  Bra.  C  C.  243.  As  to  the  rule  laid  down  by  his  lordship 
for  the  renewal  of  terms,  see  infra^  7.  And  that  estates  pur  outer  me 
are  to  be  put  into  the  inventory.   Vid.  infruy  Inventory ^  8. 

(5)  The  interest  in  an  estate  pur  auter  vie,  granted  to  a  man,  his 
executors^  administrators,  and  assigns,  belongs  to  those  who  are  in- 
titled  to  the  personal  estate^     Ripley  v.  Watervoorth,  7  Ves.  425. 442. 

(3)  See  an  instance  of  special  occupancy  taking  place,  Sheffield,  Bt. 
V. Ld.  Mulgrave,  5  T.  R.Sll. 
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inheritance,  of  the  advowson  being  in  him,  it  is  good,  though  he 
die  incumbent;  for  though  the  testament  hath  no  effect  but  by 
the  death-of  the  testator,  yet  it  bath  an  inception  in  his  lifetime : 
and  so  it  is,  though  he  appoint  by  his  will  who  shall  be  pre- 
sented by  the  executors,  or  that  one  executor  shall  present 
the  other,  or  doth  devise  that  his  executors  shail  grant  the  ad- 
vowson to  such  a  man.     Wats,  c,  10.  (c) 
[  69  ]         6.  If  upon  articles  for  a  purchase,  die  purchaser  die,  having 
Lands  con-  devised  the  land  before  a  conveyance  executed,  the  land  will 
jJJJ^^'"'  pass  in  equity;  for  the  testator  had  an  equity  to  recover  the 
conveyed,     land,  and  the  vendor  stood  trustee  for  the  testator,  and  as  he 
should  appoint,  till  a  conveyance  executed.     1  Chanc^  Cas.  39. 
2  Fern.  679. 

For  the  vendor  of  the  estate  is,  from  the  time  of  his  contract, 
considered  as  a  trustee  for  the  purchaser;  and  the  vendee,  as  to 
the  money,  is  considered  as  a  trustee  for  the  vendor.  1  Atkym^ 
573. 

So  if  a  man  covenants  to  lay  out  a  sum  of  money  in  the  pur- 
chase of  lands,  generally,  and  deviseth  his  real  estate  before  he 
hath  made  such  a  purchase :  the  money  to  be  laid  out  will  pass 
to  the  devisee.  Id. 

But  if  a  man,  having  made  his  will,  afterwards  contracts  for 
the  purchase  of  lands,  the  lands  contracted  for  will  not  pass  by 
the  will,  but  descend  to  the  heir  at  law.  Id. 

But  if  a  good  title  cannot  be  made  of  the  lands,  as  the  heir  in 

such  case  cannot  have  the  lands,  so  he  shall  not  have  the  mcmey 

intended  to  be  laid  out.  Id. 

Lease  [for        7.  If  a  man  have  a  lease  for  never  so  many  years,  determiu'^ 

JK®®'         able  upon  life  or  lives,  that  is,  if  such  or  such  live  so  long ;  this 

^^^^         estate  may  well  enough  be  given  and  disposed  by  will,  because  it 

is  but  a  chattel.     Went.  19.  (d) 

'..■  (c)  But  where  an  advowson  was  devised  to  the  first  or  other  son  of 

B,  that  should  be  bred  a  clergifman  and  be  in  holy  orders^  and  if  B 
shotdd  have  no  such  son^  to  C ;  both  devises  were  holden  by  the  court 
of  C.  P.  to  be  void,  as  depending  on  too  remote  a  contingency ;  for 
the  rule  of  law  is,  that  the  contingency  on  which  such  an  executory 
devise  hinges  must  take  effect  within  some  life  in  being,  or  21  years 
afterwards ;  but  it  was  uncertain  that  the  son  of  By  if  he  ever  snould 
have  any,  would  take,  or  be  able  to  take  orders  within  21  years  of 
the  death  of  his  father.  Proctor  v.  the  Bishop  of  Bath  and  WeUs^ 
and  othersy  2  Hi  Bla.  S5S.    Vid.  infra.  Form  and  manner y  23. 

(d)  A  lease  for  years  may  also  be  devised  to  A  for  life,  remainder 
to  B.  And  if  the  lease  be  rienewable,  and  A  renew,  B  shall  con- 
tribute to  the  fine  so  partaking  of  the  benefit  of  the  renewal.  A  was 
tenant  for  life  of  a  lease  for  years,  the  remainder  of  which  was 
limited  to  B.  A  renewed  for  28  years,  when  12  years  of  the  old 
lease  was  yet  to  come,  and  enjoyed  it  9  of  the  28.    Per  Ld.  Tkurlom 

C.  The  master  ought  to  take  the  sum  paid  by  her  for  the  renewal  of 
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8.  Mr*  WenttDorth  says,  If  one  having  a  lease  for  many  years^  Tenn  for 
as  an  hundred,  five  hundred,  more  or  less,   doth  devise  and  7®*^ 
bequeath  the  same  to  A  and  the  heirs  male  of  his  body,  and  for 

want  of  such  issue  to  B  and  the  heirs  male  of  his  body ;  and  A 
dieth,  having  issue  a  son ;  the  term  shall  not  ffo  to  his  son,  but 
to  his  executor  or  administrator :  for  it  cannot  be  made  a  matter 
of  inheritance.  So  if  ^  had  died  without  issue  male,  the  term 
should  not  have  gone  or  remained  to  B,  but  to  the  executor  or 
administrator  of  ^.     Went.  45. 

So  if  an  advowson,  or  any  other  hereditament,  granted  or  de- 
vised to  one  and  his  heirs  for  a  hundred  years ;  or  if  such  a 
termer  grant  a  rent  out  of  the  land  to  A  and  his  heirs,  or  to  the 
heirs,  or  heirs  male  of  his  body ;  yet  shall  the  same  go  to  the  ex- 
ecutor, and  not  to  any  heir :  for  it  being  derived  out  of  a  chattel, 
cannot  be  any  freehold  or  inheritance,  but  is  itself  a  mere  chattel. 
Went.  54. 

9.  Albeit  by  deed  of  gift  made  in  the  lifetime  of  any  person  to  Debts  or 
another  of  all  his  goods  and  chattels,  debts  or  things  in  action  do  ^^  *" 
not  pass ;  yet  if  the  testator  by  his   last  will  and  testament  do 

^ve  or  bequeath  to  another  any  debt  due  unto  him,  or  a  thing 
in  action  belonging  unto  him,  me  legacy  is  good  and  effectual  in 
the  law,  and  may  be  recovered  in  this  manner,  that  is  to  say,  if 
the  testator  do  make  the  legatary  executor  of  that  particular  debt 
or  thing  in  action  bequeathed,  then  the  legatary  as  executor 
thereof  may  commence  suit  in  his  own  name,  and  recover  the 

the  lease  as  the  value  of  the  term  purchased,  that  is,  of  the  term  of 
28  years  to  commence  at  the  expiration  of  12  years.  He  should 
then  consider  the  value  of  the  term  of  9  years  after  the  existing  term, 
and  what  the  term  of  19  years  after  the  existing  term,  and  nine 
years  was  worth,  and  the  latter  is  the  proportion  to  be  paid  by  the 
remainderman.  Then  as  to  the  kind  of  interest  to  be  allowed ;  sim- 
ple interest  will  not  be  a  satisfaction,  as  she  laid  out  her  money 
totally,  and  the  value  of  the  lease  was  calculated  upon  the  ground  of 
compound  interest ;  compound  interest  must  therefore  be  computed 
upon  the  proportional  value  of  the  19  years'  term,  to  the  whole  ex- 
pence  of  renewal.  But  as  in  compound  interest  you  go  upon  the 
idea  that  the  interest  is  paid  upon  the  exact  day,  and  immediately 
laid  out,  which  is  impossible,  it  will  be  sufficient  to  compute  com- 
pound interest  at  4  per  cent.  And  this  is  only  to  be  paid  till  her 
death,  for  after  that  her  executors  had  the  demand  upon  the  re- 
mainder man,  and  it  becomes  a  common  debt,  and  must  carry  simple 
interest  only ;  and  A  having  renewed  a  second  time  before  the  ex- 
piration of  the  first  renewal,  from  which  second  renewal  she  derived 
no  benefit,  his  lordship  held,  that  her  executors  were  entitled  to  the 
whole  of  the  expences,  at  the  same  rate  of  interest ;  for  as  on  the  one 
hand  the  tenant  for  life  cannot  renew  for  his  own  benefit,  so  on  the 
other,  the  remainder  man  shall  not  have  the  renewal  at  his  expence* 
Nightingale  v.  Laivson,  1  Bro.  C.  C.  440. 
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same  to  his  own  use,  against  him  by  whom  it  was  due ;  but  if 
the  testator  do  not  mwe  the  legatary  executor  of  the  debt  or 
thing  in  action  bequeathed,  then  his  remedy  lieth  in  the  ecclesi- 
astical court,  where  he  may  convent  the  executor,  and  compel 
him  either  to  sue  for  that  debt  in  a  court  competent,  and  upon 
£  71  ]  recovery  and  pajrment  thereof  to  pay  it  over  to  the  legatary,  or 
else  to  make  a  letter  of  attorney  to  the  legatary  for  the  recovery 
of  the  debt  or  thing  in  action  bequeathed,  in  the  name  of  the  ex- 
ecutor, to  the  use  of  the  legatary.  Swin.  187,  188.  {e) 
Thijigs  10.  Albeit  the  testator  have  no  such  thing  of  his  own  as  is 

which  the     bequeathed,  yet  nevertheless  the  legacy  is  good  in  law ;  there- 
^S^L  f  fore  if  the  testator  do  bequeath  a  horse  or  a  yoke  of  oxen,  the 
his  own.      legacy  is  good  in  law,  though  the  testator  have  neither  horse  nor 
ox  oi  his  own.  (g)     But  who  shall  make  choice,  in  this  case,  of 

(e)  At  common  law  a  chose  in  action  is  neither  assignable  nor 
devisable;  that  is,  the  assignee  must  sue  as  attorney,  and  in  the 
name  of  the  original  creditor,  and  the  legatee  as  his  executor  :  But 
courts  of  equity  will  protect  the  assignment  of  a  chose  in  action,  as 
much  as  the  law  will  that  of  a  chose  in  possession.  2  BL  Com*  442. 
[Thus  a  right  to  set  aside  a  release  for  fraud  is  devisable.  Dreto  v. 
Merri/i  1  Eq»  Ab.  V15.pL  7.  A  right  of  presumption  given  by  will, 
whether  at  a  price  expressed  or  to  be  fixed  by  the  trustees,  shall  be 
executed;  the  construction  in  the  latter  case  being  a  reasonable 
price  to  be  ascertained  by  reference  to  the  master :  but  to  pass  such 
a  right  to  the  heir  or  devisee,  the  intention  to  accept  the  offer  must 
appear  by  some  act,  or  at  least  by  will.  In  this  case,  the  will 
directed  ''  that  A,  or  whoever  shall  after  the  testator's  decease  be 
''  entitled  to  estates  in  settlement,  may  have  the  refusal."  A  hav- 
ing died  without  shewing  such  intention,  and  a  tenant  for  life  of  part 
ofthe  settled  estates,  not  by  the  settlement  but  under  a  recovery  by 
Ay  not  answering  the  description,  it  was  held  that  the  right  did  not 
then  exist  in  any  one.  Earl  qjf  Radnor  v.  ShaftOi  T.  1805. 1 1  Fe«.448.] 
And  when  the  executor  has  received  debts  owing  to  the  testator,  he 
may  be  compelled  to  deliver  them  to  the  legatee  in  court  of  con- 
science or  in  the  spiritual  court.  Off.  of  Exec.  18.  Ab.  Eq,  Ca,  175. 
If  a  debtor  bequeath  to  his  creditors  the  same  or  a  larger  sum  than 
his  debt,  the  rule  of  law  is,  that  it  shall  be  construed  a  satisfaction  : 
but  otherwise  if  he  order  his  debts  and  legacies  to  be  paid,  or  it  ap- 
pear by  the  Mdll  that  he  meant  to  be  both  just  and  generous ;  for  the 
rule  is  taken  strictly.  Richardson  v.  Greese,  S  Atk.  65.  Chancey's 
case,  1  P.  JVms.  408.  Vid.  infruy  [362  «.]  Form  and  manner^  6.  And 
as  to  a  presumed  satisfaction  of  a  debt  by  a  legacy^  there  is  no  dis- 
tinction between  the  case  of  a  parent  and  child  and  that  of  strangers. 
Tolson  V.  Collins,  4  Ves.  483. 

(g)  This  doctrine  is  borrowed  from  the  civil  law,  which  permits 
a  testator  to  will  away  not  only  his  own  property  but  that  of  his 
heir  or  a  stranger,  so  that  his  heir  or  representative  shall  be  com- 
pelled to  purchase  the  thing  willed,  whatever  its  price  may  be ; 
or  if  the  owner  will  not  part  with  it,  to  pay  the  value  of  it,  a3- 
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the  thing  so  bequeathed,  is  a  question  not  to  be  neglected :  and 
the  solution  is  this ;  that  if  the  words  of  the  devise  be  directed 
to  the  legatary,  as  if  the  testator  shall  thus  say,  I  will  that  AB 
shall  have  a  horse,  the  choice  doth  belong  to  the  legatary ;  but 
if  the  words  be  directed  to  the  executor,  as  if  the  testator  shall 
thus  say,  I  will  that  my  executor  ^ve  to  AB  a  horse,  the  elec- 
tion doui  belong  to  the  executor.  Provided  nevertheless,  that  to 
whomsoever  the  election  doth  belong,  whether  to  the  legatary,  or 
to  the  executor,  they  must  not  be  unreasonable  in  their  election, 
but  frame  themselves  according  to  the  meaning  of  the  testator ; 
otherwise  the  legatary  might  make  choice  of  the  best  horse  in  [  72  ] 
the  coun^,  and  the  executor  of  the  worst,  contrary  to  the 
meaning  of  the  deceased.     Svoin.  188. 

11.  If  there  be  two  joint  tenants  otlandsj  and  one  of  them  de-  Thiiigtin 
viseth  that  which  to  him  belongs,  and  dieth;  this  is  no  good  j<"b^ 
devise,  and  the  devisee  takes  nothing,  because  the  devise  doth  •*"*"^' 
not  take  effect  until  after  the  death  of  the  devisor,  and  then  the 
surviving  joint  tenant  takes  the  whole  by  prior  title,  to  wit,  from 

the  first  feoffinent.     Gilbert  on  Wills,  120. 

And  although  the  jointure  is  severed  before  the  testator's 
death,  yet  if  the  will  be  made  before  the  severance,  it  will  have 
no  e£fect,  unless  there  is  a  republication  of  the  will  after  the 
partition.  Swift  v.  Roberts.   S  Burr.  R.  1496. 

So  also  a  man  cannot  give  or  bequeath  by  will  any  of  those 
goods  or  chattels  which  he  hath  joinUy  with  another;  for  if  he 
should  bequeath  his  portion  thereof  to  a  third  person,  this  be- 
quest is  void  by  the  laws  of  this  realm ;  and  the  survivor,  which 
had  those  goods  or  chattels  jointly  with  another,  shall  have  that 
portion  so  bequeathed,  notwiwstanding  the  said  will.  Swin.  1 89.  (A) 

But  otherwise  it  is  with  the  tenants  in  common  {God.  O.L.  [Things  in 
IS  I.)  [and  coparceners.  For  there  is  no  survivor  between  co-  wwmnon.] 
parceners,  but  the  part  of  each  is  descendible,  and  consequently 
may  be  devised,  to.  Lit.  185.  b.  And  a  deed  of  partition  is 
not  a  revocation  of  a  devise  of  his  moiety  by  tenant  in  common. 
Luther  v.  Ridley,  [or  v.  Kidby  or  Kirh/,  E.  1730.  8  Vin.  Ab. 
14.8.  j^.  SO.  Smiji  v,  Roberts,  S  Burr.  1490.  S.  P.]  cited  in  3  P. 
Wms.  169  n.!^ 

12.  Bythe20i/.  S.  c.2.    Widows  may  bequeath  the   crop  Coragrow- 
of  their  ground,  as  well  of  their  dowers,  as  other  their  lands  and  ^°^* 
tenements ;  saving  to  the  lords  of  the  fee  all  such  services  as  be 

due  for  their  dowers  and  other  tenements.     And  this  is  only  in 
- 

certained  by  the  judge.     Inst.  2.  20. 4*.   For  distinctions  on  this  sub- 
ject, see  Vtnnius  and  the  commentators.  lb. 

(A)  It  should  appear  therefore  that  in  this  case  the  legacy  is 
not  good,  even  as  tegatum  rei  aliemp,  any  more  than  if  an  heriot 
or  heir  loom  be  devised.    Vid.  infira^  14. 
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affirmance  of  the  common  law.  2  Inst.  80.  But  by  the  27  H.  8. 
c  10.  a  married  woman  havmg  a  jointure  made,  shaU  not  have 
any  dowry  of  the  residue  of  her  husband's  lands. 

By  the  28  H.S.  c.  1 1.  If  the  incumbent  before  his  death  hath 
caused  any  of  his  glebe  land  to  be  manured  and  sown,  at  his  pro- 
per costs  and  charges,  with  any  com  or  grain :  he  may  make 
C  73  ]     and  declare  his  testament  of  all  the  profits  of  the  com  growing 
upon  the  said  glebe  land  so  manured  and  sown.  §  6. 

But  if  the  testator  is  lessee  for  years  and  sow  the  land  a  short 
time  before  his  lease  expires,  and  then  dies,  before  the  com  can 
possibly  be  ripe  within  the  term,  in  this  case  a  devise  thereof  is 
void,  because  he  himself  could  not  have  reaped  it  after  the  expir- 
ation of  the  term,  if  he  had  lived.  Swin.  191. 
Iliiagiiiot  13.  Not  only  that  thing  may  be  devised  or  bequeathed  by 
yet  in  re-  ^^  testator,  which  is  truly  extant,  or  hath  an  apparent  beins  at 
"*"*  *  the  time  of  the  making  of  the  will  or  death  of  the  testator,  but 
that  thing  also  which  is  not  in  rerum  naturoj  whilst  the  testator 
liveth;  therefore  it  is  lawiul  for  the  testator  to  bequeath  the 
com  which  will  be  sown  or  grow  in  such  soil  after  his  death,  or 
the  lambs  which  shall  come  of  his  flock  of  sheep  the  next  year, 
depasturing  in  such  a  field.  But  if  there  be  no  such  com  grow- 
ing in  that  soil,  nor  any  lambs  arising  out  of  that  flock,  then  the 
legacy  is  destitute  of  efiect,  because  no  such  thing  is  extant  at 
all,  as  was  bequeathed.  But  if  the  testator  devise  a  certain 
quantity  of  grain  or  number  of  lambs,  as  for  the  purpose,  twenty 

Quarters  of  com  or  twenty  lambs,  and  doth  will  and  devise, 
[lat  the  same  shall  be  paid  out  of  the  com  which  shall  grow  in 
such  a  field,  or  arise  out  of  his  sheep  depasturing  in  such  a 
ground ;  though  not  so  much  or  no  com  at  all  there  grow,  or 
not  any  or  not  so  many  lambs  there  arise,  yet  nevertheless  the 
executor  is  compellable  by  law  to  pay  the  whole  legacies  en- 
tirely ;  because  the  mention  of  the  soU  and  of  the  flock  was 
rather  by  way  of  demonstration  than  by  way  of  condition,  rather 
shewing  how  or  by  what  means  the  said  legacy  might  be  paid, 
than  whether  it  should  be  paid  at  all,  yea  or  no.  Swin.  186.  (/) 
1™T  to"  ^**  "^^^^  things  which  after  the  death  of  the  testator  de- 
th^ehold.  scend  to  the  heir  of  the  deceased,  and  not  to  his  executor,  can- 
not be  devised  by  testament,  except  in  such  cases  wherein  it  is 
lawftd  to  devise  the  lands,  tenements,  or  hereditaments.  And 
therefore  if  a  man  seised  of  land  in  fee  or  fee  tail,  bequeath  his 
trees  growing  upon  the  said  land  at  the  time  of  his  death ;  this 
devise  is  not  good,  except  as  before :  but  if  he  devise  the  com 

f  rowing  upon  the  same  land  at  the  time  of  his  death,  from  the 
eir  to  some  other  person,  this  devise  is  good,  albeit  the  land 
whereupon  it  groweth  be  not  devisable.     And  the  reason  of 

(t)  Vid.  Inst.  2.  20.  7«  cum  Com.  Vin. 
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the  difierence  is,  because  the  trees  are  parcel  of  the  fredold, 
and  descend  together  with  the  land  to  the  heur  and  not  to.  the 
executor :  but  it  is  not  so  of  com ;  for  the  same  shall  go  to  the 
executor  as  parcel  of  the  testator's  goods.  And  therefore  if  a 
man  be  seised  of  lands  in  the  right  of  his  wife,  and  sow  the  land, 
and  devise  the  com  growing  upon  the  same  land,  and  die  before 
the  com  be  reaped ;  in  this  case  the  legatary  shall  have  the  com, 
and  not  the  wife.  But  it  is  otherwise  of  grass,  and  herbs  not 
separated  fix>m  the  ground  at  the  time  of  the  death  of  the  tes- 
tator. If  a  man  seised  in  fee  in  right  of  his  wife,  do  let  the 
same  lands  for  years  to  a  stranger,  and  the  lessee  soweth  the 
ground,  and  afterwards  the  wife  dieth,  the  com  not  being  ripe ; 
in  this  case  the  lessee  may  devise  the  same  com,  notwithstand- 
ing his  estate  be  determined.  So  also  of  tenant  by  curtesy, 
and  tenant  in  dower.    Swin.  190. 

And  forasmuch  as  those  things  which  after  the  death  of  the 
testator  descend  to  the  heir  and  not  to  his  executor  are  not  de- 
visable by  will,  except  in  such  cases  where  lands,  tenements, 
and  hereditaments  be  devisable ;  therefore  those  things  which 
are  affixed  unto  the  freehold  are  no  more  devisable  than  the 
freehold  itself  as  the  windows,  doors,  wainscot,  and  such  like 
Swin.  191.  4  Co.  64. 

So  if  a  man  be  seised  of  a  house,  and  possessed  of  divers  heir" 
looms,  that  by  custom  have  gone  with  the  house  ft'om  heir  to 
hdr,  and  by  his  will  deviseth  away  these  heir-looms ;  this  devise 
is  void :  for  the  will  taketh  effect  after  his  death ;  and  by  his 
death,  the  heir-looms  by  ancient  custom  are  vested  in  the  heir, 
and  the  law  prefers  the  custom  before  the  devise.  And  so  it  is, 
if  the  lord  ought  to  have  a  heriot  against  his  tenant,  and  the  te- 
nant deviseth  away  all  his  goods ;  yet  the  lord  shall  have  his 
heriot  for  the  reason  aforesaid.     1  Inst.  185. 

15.  The  testator  may  devise  all  goods  and  chattels  which  he  T^^^&  "n 
hath  in  his  own  right,  but  not  those  which  he  hath  in  the  right  SdpT^^'" 
of  another  as  executor.     Swin.  185. 

16.  An  administrator  cannot  make  a  testament  of  those  goods  ™?gf^^p 
which  he  hath  as  administrator  to  any  person  dying  intestate ;  " 
because  he  hath  not  any  such  goods  to  his  own  proper  use,  but 
ought  therewithal  to  pay  the  debts  of  the  dead  person,  and  to 
distribute  the  rest  according  to  law.     Swin.  1 89. 

17*  The  husband  cannot  devise  such  goods  as  his  wife  hath  [  75  ] 
as  being  executrix  to  another,  nor  such  things  as  are  in  action,  Wife*s 

— — ' — ; goods  by 

(4)  A  man  may  dispose  of  his  wife's  personal  chattels  by  will  as  he  the  hus- 
pleases,  but  not  of  her  chattels  real,  or  choses  in  action^  unless  he  band.  (4) 
nas  done  some  act  to  reduce  them  into  his  possession ;  for  those  on 
^18  death  shall  survive  to  her.     But  if  he  survives,  they  shall  be  his 
own  to  all  intents.     Sharp  v.  Pooler  4  Rep.  51.     So  it  is  with  regard 
^  the  wife's  parapA^ma/f a,  or  debts  due  to  her  before  marriage, 


administn- 
tion. 
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as  debts  due  to  her  before  marriage  by  obligation  or  contract, 
unless  he  and  his  wife  recover  the  same  during  marriage,  or  that 
he  renew  the  bonds,  and  take  them  in  his  own  name :  otherwise 
after  his  death  they  remain  to  her.     1  Insi.  35  L 

But  the  husband  may,  at  any  time  during  the  coverture,  re- 
lease a  bond  given  to  his  wife.     And  where  the  husband  makes 
a  settlemefU ;  the  bonds  to  his  wife,  being  part  of  her  fortune, 
will  notwithstanding  his  death  in  the  lifetime  of  his  wife,  be- 
fore the  security  be  changed,  be  decreed  in  equity  to  his  execu^ 
tor;  he  bein^  considered  in  that  case  as  a  purchaser   for  a 
valuable  consideration.     Cos.  Temp.  Talb»  168. 
Things  ob.       18.  A  man  may  by  his  will   dispose    of  his  chattels  and 
^i^jofter  personal  estate  that  he  shall  for  the  future  acquire,  any  time 
iiui4e.  ftft^^  ^^6  making  of  his  will,  to  the  time  of  his  death.   And  this 

is  necessary,  from  the  reason  of  the  thing;  because  the  chattels 
and  personal  estate  are  in  a  continual  fluctuation :  and  if  the 
law  were  not  so,  it  would  create  very  great  confusion,  or  else 
would  render  it  necessary  for  a  man  to  make  a  new  wiU  every 
day.     Gilb.  122.  (5) 

But  it  is  not  so  with  lands,  for  they  are  fixed  and  permanent : 
and  therefore  if  a  man  maketh  his  wUl,  and  deviseth  therein  all 
the  lands  which  he  shall  have. at  the  time  of  his  death:  and 
[Republi-  3ftgj.  ^^at,  he  purchaseth  lands,  and  dieth  without  republication 
^^'^  or  making  a  new  will ;  in  this  case,  though  his  intent  to  the  con- 
trary is  veiy  apparent,  yet  it  is  a  void  devise :  for  a  man  cannot 
devise  any  lands  but  what  he  hath  at  the  time  of  making  his 
will.  (6)  And  this  was  adjudged  upon  great  deliberation,  by 
Holt  chief  justice,  and  the  court,  in  the  case  o(  Bunker  and  Cookf 

which  were  not  got  in  during  the  joint  lives  of  husband  and  wife. 
Graham  v.  Lord  Londonderry^  M.  1746.  3  Atk.  R,  398. 

(5)  Thus,  where  testator  bequeathed  **  all  his  drawings  and  pic- 
tures/' it  was  held  that  pictures  bought  after  making  the  will  should 
pass.  Dean,  Sfc.  of  Chrtstchurch  v.  BarrotVf  AmbLGiil.  See  1  P.  W. 
697.  2  Fern.  538. 

(6)  Lands  purchased  subsequent  to  the  making  of  a  will  do  not 
pass  by  the  statute  of  wills  (see  Butler  Y.Baker,  S  Rep,  SO.  Lovie's 
case,  lORep.7S.  Laxorencey.Dodwelly  \  Lord Raym.AiSB.  Holty2^. 
Strode  v.  Falkland,  3  Ch.  R,  99.  Bridges  v.  Duke  of  ChandoSf  2  Ves. 

^  J.  4270  unless  the  will  be  republished,  {Brett  v.  Rigden,  Ploxvd.  344. 

See  p.  76.  note,  and  p.  109.),  or  the  land  has  been  articled  and  con- 
tracted for  before  making  the  will),  Prideaux  v.  Gibbon,  2  Cha.  Cos. 
144.  Davie  v.  Beardsham,  1  id.  39.  Acherley  v.  Vernon,  9  Mod.  78. 
Lingen  v.  Sotvrav,  I  P.  IVms.  172.  Beauclerk  v.  Mead,  2  P.  Wms* 
169.  PuUen  v.  Ready,  id.  590.  Whitaker  v.  Whitaker,  4.  Bro.  C.  C 
31.  &c.  &c.) ;  though  by  express  stipulation  the  agreement  is  not  to  be 
carried  into  execution  till  a  future  day,  which  is  after  the  making  of 
the  will.  GreenhUt  v.  Greenhill,  Pre*  Ch.  320.  2  Vern.  79.  Patter 
V.  Potter,  1  Ves.  437. 
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Gilb.  122.  (7)  and  the  judgment  was  affirmed  afterwards  upon  a 

writ  of  error  in  the  hou^e  of  lords,  Feb.  24.  1707. 

.    But  by  Holi  chief  justice :  If  he  republisheth  his  wiU,  in  such 

manner,  and  with    such    circumstances,    as    are   necessary  to 

complete  execution  of  an  original  will;   then   the  purchased 

lands  will  pass  as  by  an  original  will.     11  Mod.  127.    Brelt  v. 

RtgdeUf  PUmd.  S**.    And  in  truth  this  seemeth  to  make  it  a 

new  will,  to  all  intents  and  purposes ;  and  not  a  republication  of    [  76  ] 

the  old  one. 

But  a  codicil,  which  concemeth  only  personal  legacies,  will 
not  amount  to  a  republication  of  the  will,  so  as  to  pass  lands 
purchased  afler  the  making  of  the  will.  2  Vem.  625.  (8) 

(7)  Bunter  v.  Cooky  Bunker  v.  Coke,  Brunker  v.  Cook^  Bronchet 
w.Ckfke,  M.  1707.  U  Mod.  106. 121.  Fitzgib.225.  Salk.  2S7.  Holt, 
2S6.  243.  246. 248.  746.  S,  C  Affirmed  in  1  Bro.  P.  C.  1 99.  See  Doe 
d.  Turner  v.  Kett,  4  T.  72.604.  Arthur  v.  Bokenhfupt,  11  Mod.  148. 
S.  P.  So  copyhold  lands  purchased  after  a  will  do  not  pass  by  it,  though 
surrendered  to  the  use  of  the  will.  Harris  v.  Cutler,  B.  R.  Tr. 
10  G.  S*  cited  by  lord  Mansfield  in  Spring  v.  Biles,  1  T.  Rep.  435. 

(8)  Strode  y.  Russell,  M.  1708.   Beckfordv.  Pamecot,  Cro.  jB/.493» 
Aliier,  if  attested  by  three  witnesses.    Pigott  v.  Waller,  7  Ves.  9^. 
Republication  should  be  attended  with  the  same  solemnities  which   RepubliW 
are  to  be  observed  at  the  original  publication.    Bunker  v.  Cooke,  **®" '"  fif^ 
Fitzgib.R.  925.   Dou^L25.  Testator's  saying,    "his  will  was  in  a  °®"*'* 

'^  box  in  his  study,'  was  held  to  amount  to  a  new  publica- 
tion. Cotton  V.  Cotton,  cited  in  Alford  v.  Earle,  2  Vern.  R.  209.  So 
where  testator  in  a  codicil  recited  a  will,  and  added,  "  which  I  fully 
"  approve  of."  Rich  v.  Cockell,  9  Ves.  374.  (and  see  infra.)  Repub- 
lication of  a  will  is  tantamount  to  making  that  will  de  novo  ;  it  brings 
down  the  will  to  its  own  date,  and  makes  it  speak  as  it  were  at  that 
time.  In  short,  the  will  so  republished,  is  to  ail  intents  and  purposes 
a  new  will.  Per  Sir  J.  NichoU  in  Bro'von  v.  Pittis,  I  Add.  Rep.  38. 
A  strong  example  of  the  effect  of  this  doctrine  is  given  in  Atto.  Gen* 
y.  Hearttvell,  Ambl.  R.  451. ;  where  a  codicil  made  after,  to  confirm  a 
will  made  before,  the  passing  of  9  G.  2.  c.  36.  concerning  charitable 
uses,  brought  the  will  within  that  act :  and  in  consequence  operated 
to  avoid  great  part  of  the  will.  When  a  man  republishes  his  will, 
the  effect  is,  that  the  terms  and  words  of  the  will  should  be  construed 
to  speak  with  regard  to  the  property  he  is  seised  of  at  the  date  of 
the  republication,  just  as  if  he  had  been  possessed  thereof  at  the  time 
of  making  his  will.  Heylyn  v.  Heylyn,  Cotop.  132.  But  though  mere 
republication  will  pass  af^er  acquired  lands  to  the  devisees  in  the  will, 
yet  as  it  makes  no  alteration  in  its  words,  it  follows,  that  where  any 
change  has  taken  place  with  respect  to  them,  a  codicil  should  be 
Added  t9  jneet  the  consequences  of  such  change  :  for  as  the  devisees 
cannot  take  but  under  tne  words  of  the  will,  the  intention  of  the 
testator  might  be  otherwise  frustrated:  e.  g.  If  A.  and  his  heirs 
are  devisees  in  a  will,  and  A.  dijBS  in  testator's  lifetime,  mere  repub- 
lication will  not  enable  the  heirs  of  A.  to  take  under  the  will.  (As  to 
tepublication  by  codicil,  see  infra,  109.) 
VOL.  ir.  a 
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If  a  man  deviseth  all  his  lands  Jbr  paytnent  of  his  debts^  and 
purchaseth  lands  afterwards  :  the  lord-keeper  said  he  would  de- 
cree a  sale,  though  there  were  no  precedent  articles.  2  Cha. 
Ca.  144. 

If  a  man  hath  a  lease^  and  disposeth  of  it  (specifically)  by  his 
will ;  and  after  surrenders  it  and  takes  a  new  lease,  and  after 
dies ;  the  devisee  shall  not  have  this  last  lease,  because  this  was 
a  plain  countermand  of  his  will.     Golds.  93.  (9) 

But  in  the  case  oi  Stirling  and  Lydiard^  Nov,  21. 1744,  where 
a  man  devised  all  and  singtdar  his  leasehold  estate,  goods,  chattels, 
and  personal  estate  whatsoever,  and  afterwards  renewed  a  lease ; 
it  was  held  by  the  lord  chancellor  Uardwicke  clearly,  that  the 
leasehold  estate  passed  by  the  will.  He  said  the  objection 
against  its  passing  proceeded  upon  a  mistake,  that  this  is  a  specific 
legacy ;  but  it  is  nothing  like  it :  for  it  is  only  an  enumeration 
of  the  several  particulars  of  his  personal  estate,  and  is  a  general 
devise  of  the  whole.  It  hath  no  appearance  of  a  revocation. 
Suppose  the  testator  had  purchased  a  new  lease,  would  not  that 
have  passed?  Why  then  should  not  a  new  term  in  a  lease 
equally  pass  ?  If  I  were  to  construe  this  a  revocation,  I  do  not 
know  but  if  a  man  were  to  give  all  his  bank,  East  India,  and 
South  Sea  stock,  and  should  afterwards  turn  it  into  money,  it 
might  as  well  be-insisted  that  this  was  a  revocation.     SAtk,  199. 

If  a  man  deviseth  a  term  for  years,  which  he  hath  not  at  tlie 
time  of  the  devise,  but  purchaseth  some  time  before  his  death ; 
Holt  chief  justice  doubted,^  whether  this  would  be  good.  But 
Mr.  Peere  Williams  says,  that  notwithstanding  the  doubt  which 
the  court  of  king's  bench  seems  to  have  been  in  that  case,  it 
hath  been  clearly  held  to  pass  by  such  a  will.     3  P.  Will.  169. 

[  77  ]     III.  Form  and  manner  of  making  a  will ;   and  therein 

of  appointing  guar  dims  and  executors. 

[A  will  may  be  contingent,  as,  if  the  testator  do  not  return 
firom  a  journey,  in  which  case,  if  he  returns,  it  is  void  ( 1 )  or 
conditional :  but  such  a  conditional  will  is  not  converted  into  an 
absolute  will,  where  it  is  shewn  that  the  condition  has  been 
satisfied.  (2) . 

(9)  S.  P.  Abney  v.  Miller ,  2  AtL  593.  Rudstone  v.  Anderson,  2  Vez. 
418.  Marvoood  v.  Turner,  3  P.Wms.  163.  Hone  v.  Midcraft,  1  Bra. 
C.  C.  260.  But  where,  after  disposing  of  a  lease  by  will,  testator  renewed 
it,  and  republished  his  will,  it  passed  by  the  republication.  Anon. 
H.  1690.  2  Freem.  116.  See  Brett  v.  Rigden,  Ploivd.  341.  Arthurs. 
Bochenham,  GUb.  Dev.  165.  See  infra,  109.  note,  as  to  republicatiOB 
of  wills  by  codisils,  and  Payment  of  legacies,  1.  and  10.  in  note. 

(1)  Parsons  v,  Lanoe,  Amb.55*7. 

(2)  Ingram  v.  Strong,  and  Roberts  v.  Latiorence,^  Phill,  Rep,  294. 
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Copyholds  not  being  within  the  statutes  of  wills  and  irauds, 
and  passing  by  the  surrender  to  the  uses  of  the  will,  and  not  by 
the  will  itself,  such  uses  may  be  declared  by  any  writing  whicn 
the  ecclesiastical  courts  will  grant  probate  oti  (3)] 

1.  By  the  29  C  2.  c.  3.  mtituled.  An  act  Jbr  prevention  of  OfUnds, 
frauds  and  perjuries.  All  devises  and  bequests  of  any  lands  or 
tenements,  devisable  either  by  force  of  the  statute  of  wills,  or 
by  this  statute,  or  by  force  of  the  custom  of  Kent,  or  the  custom 
of  any  borough,  or  any  other  particular  custom,  shaU  be  in  writ" 
ing  (4)  and  signed  by  the  party  so  devising  the  same,  or  by  some  . 
other  person  in  his  presence,  and  by  his  express  directions,  and 
shall  be  attested  and  subscribed  in  the  presence  of  the  said  devisor^ 
by  three  or  four  credible  witnesses ;  or  else  they  shall  be  utterly 
void,  and  of  none  effect.  §  5. 

Signed']  Signing  being  only  mentioned,  therefore  sealing  is 
Bot  necessary,  although  it  be  expedient  to  a  testament;  which  is 
not  properly  and  legally  a  deed,  to  which  a  seal  is  essential, 
though  it  hath  the  force  and  virtue  of  a  deed.  God  O.L.6. 
Wentw.  29. 

Signed  by  the  party  so  devising  the  same]  E,  33  C  2.  Lemain 
and  Stanley.  The  testator  made  his  will,  and  wrote  it  with  his 
own  hand,  and  began  it  thus,  I  John  Stanley  make  this  my  last 
will  and  testament ;  but  did  not  subscribe  his  name :  yet  this  was 
adjudged  a  good  will,  and  sufficient  signing  by  the  testator  within 
the  statute,  to  pass  lands ;  it  being  subscribed  by  three  witnesses 
in  the  presence  of  the  testator ;  for  his  name  being  written  in  the 
will,  it  must  be  a  sufficient  signing  within  the  statute,  since  the 
statute  hath  not  appropriated  any  particular  place  in  the  will, 
either  top,  bottom,  or  margin,  for  that  purpose :  and  therefore 

(3)  Tuffhel  V.  Page,  2  Atk.  37.  Att.  Gen.  v.  Satotell,  ib.  497.  Same 
V.  Andrews^  1  Vez.  225.  Carey  v.  Asketo,  2  Bra.  C.  C.  59.  And  such 
writing  not  being  within  the  statute  of  frauds  as  a  will,  need  not  be 
signed,  unless  required  by  the  terms  of  the  surrender  to  the  uses  of 
the  will.  Doe  d.  Cook  v.  DanverSf  7  East.  R.  298.  Noel  v.  Hoy, 
5  Madd.  Ch.  R.  38.  But  after-acquired  copyhold  will  not  pass  by  a 
previous  will  of  *<  all  testator's  lands."  Spring  d.  Titcher  v.  BUeSy  1  T.  R. 
435.  n.  But  a  will  disposing  of  the  equitable  interest  in  a  customary 
freehold 9  must  be  executed  conformably  to  the  statute.  AmbL  229* 
unless  there  is  a  custom  for  surrendering  it  to  the  use  of  the  will. 
lEast.  R.  299.    See  ante^  page  65. 

■  (4)  Thus  instructions  for  a  will  taken  in  writing  by  another,  in  the 
presence,  and  from  the  oral  dictation  of  the  deceased,  though  with- 
out any  signature  or  attestation,  is  a  will  in  writing  within  the  statute ; 
a&d  complies  with  the  terms  of  a  surrender  directed  to  be  to  such 
uses  a9  A.B.,  in  or  by  her  last  toill  or  testament  in  writings  should 
Umit.    Doe  d.  Cook  v.  Danversy  7  East.  R.  299.  324. 
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necessarily  the  testator  is  at  liberty  to  put  it  where  he  pleases* 
3 Lev.  I,  {5) 

And    it  hath   been  said,  that  if   the  devisor    only  put  his 

seal  to  the  will,  without  signing  it,  this  is  a  sufficient  signing 

within  the  statute ;  because  signing  is  no  more  than  a  mark  to 

[  78  ]     distinguish  a  man's  act,  and  sealing  is  a  sufficient  mark  to  know 

it  to  be  his  will.     Gilb.  93. 

And  in  Warneford  and  Wameford^  E.  13  G.  On  an  issue  di- 
Yected  Out  of  chancery,  Raymond  chief  justice  ruled,  that  seal- 
ing a  will  is  signing  within  the  statute.  Str.  764.  [And  see  Lee 
V.  Libb.  1  Sh(m.  R.  68.] 

But  id  the  case  of  Smith  and  Lvans^  in  the  exchequer,  Dec.  6. 
1751 ;  it  was  said  by  the  lord  chief  baron  Parker^  baron  Clivej 
and  baron  Smythe  (baron  Legge  being  absent),  that  what  is  said 
by  North,  Windham,  and  Charleton,  in  {Lemayne  v.  Stanley'] 
3  Lev.  1.,  th^  putting  a  seal  to  a  will  is  sufficient  signing  within 
the  statute,  K  very  strange  doctrine ;  for  that  if  it  were  so,  it 
would  be  very  easy  for  one  person  to  forge  any  man's  will,  by 
only  forging  the  names  of  any  two  obscure  persons  dead ;  for  he 
would  have  no  occasion  to  forge  the  testator's  hand.  And  the 
barons  said,  if  the  same  thing  should  come  in  question  again, 
they  should  not  hold  that  sealing  a  will  only  was  a  sufficient 
signing  within  the  statute.     1  Wilson,  313.  (6) 

And  in  the  case  of  Grayson  and  Atkinson,  July  17.  1752; 
in  the  chancery :  Lord  Hardwicke  said,  that  he  should  have 
much  doubted  upon  that  point :  for  the  statute  requiring  the  will 
to  be  signed,  undoubtedly  meant  some  evidence  to  arise  from 
the  hand-writing :  then  how  can  it  be  said,  that  putting  a  seal  to 

(5)  Hilton  v.  Kin^y  3  Lev.  86.  9  Ves.jun.  248.  In  Cook  v.  Par- 
sons, 1701.  Pre.  Cn.  184.  2Vern.R.4f59.  a  writing  the  will  with  tes- 
tator's own  hand,  was  held  a  sufficient  signing  within  the  act,  though 
not  subscribed  or  sealed  by  him.  Where  a  will  written  on  three 
sides  of  a  sheet  of  paper  duly  attested,  concluded  by  stating  that 
testator  had  signed  his  name  to  two  of  the  sides,  and  put  his  hand 
and  seal  to  the  last,  and  it  appeared  that  he  had  put  his  name  and 
seal  to  the  last,  but  had  omitted  to  sign  the  two  first  sides,  it  was 
held  that  the  will  was  well  executed :  whatever  might  have  been 
his  intention  at  one  time  of  signing  the  former  sheets  by  his  final  sig- 
nature, he  had  abandoned  that  intention.  Winsor  v.  Pratt,  2  Brod. 
if  Bingh.  R.  650.  And  see  iiifra,  83.  note. 

(6)  Nor  (says  Willes  C.  J.  1  Ves.  jun.  13. )  "^o  I  think  sealing  is  to  be 
considered  as  signing  ;  and  I  declare  so  now,  because  if  that  ques- 
tion ever  comes  before  me  I  shall  not  think  myself  precluded  from 
weighing  it  thoroughly,  and  decreeing  that  it  is  not  signing  notwith- 
standing the  obiter  dicta,  which  in  many  cases  were  nunquam  dicta, 
but  barely  the  words  of  the  reporters  :  for  on  examination  I  have 
found  many  of  the  sayings  ascribed  to  that  great  man,  L.  C.  J.  Hi^, 
were  never  said  by  him." 
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it  would  be  a  sufficient  iigninff  ?  For  any  one  may  put  a  seat; 
no  particular  evidence  arises  from  that  seal ;  common  seals  are 
alike,  and  one  man's  may  be  like  another's :  no  certainty  or 
guard  therefore  arises  from  thence.  And  where  an  act  of  parlia- 
ment mentions  signing,  it  means  something  different  from  seal- 
ing.    2  Vezei/9  449. 

H.  1728.  Dormer  and  Thurland,  The  will  was  not  signed  by 
the  testator  in  the  presence  of  the  witnesses ;  but  he  acknow- 
ledged it  to  be  his  hand,  and  declared  it  to  be  his  wiU,.  in  their 
presence;  and  they  subscribed  their  names  in  his  presence* 
Lord  chancellor  King  inclined  that  the  will  was  good :  (7)  but 
ordered  the  point  to  be  reserved  and  made  a  case  for  furthei: 
consideration.     2  P.  Will.  506. 

And  in  the  case  of  Stonehouse  and  Evelyn^  E.  1 734,  A  will  was 
held  to  be  good,  though  all  the  witnesses  did  not  see  the  testator 
sign  it,  but  he  owned  it  before  them  to  be  his  hand.  And  the 
reporter  s»ys,  that  on  his  mentioning  this  case  to  Mr.  Justice 
liniescue  Aland^  he  said,  that  this  was  the  common  practice : 
and  that  it  is  sufficient,  if  one  of  the  three  subscribing  witnesses  r  79  1 
swears  that  the  testator  acknowledged  the  signing  to  be  his  own 
hand-writing :  and  it  is  remarkable,  that  me  statute  of  frauds 
doth  not  say  the  testator  shall  sign  his  will  in  the  presaice  of 
three  witnesses,  but  requires  these  three  things ;  first,  that  the 
will  should  be  in  writing ;  secondly,  that  it  should  be  signed  by  the 
testator ;  and  thirdly,  that  it  should  be  subscribed  by  three  wit- 
nesses in  the  presence  of  the  testator.     3  P.  WiU.  254* 

And  in  the  said  case  of  Grayson  and  Atkinson^  July  17.  1752; 
by  the  lord  chancellor  Hardwicke  :■  At  the  time  of  making  the 
act,  and  ever  since,  if  a  bond  or  deed  is  executed  by  the  person 
who  signs  it,  afterwards  the  witnesses  are  called  in,  and  before 
those  witnesses  he  acknowledges  that  to  be  his  hand ;  that  is  al- 

(7)  Grayson  v.  Atkinson,  per  lord  Hardtoickey  2  Ves.  459..  Ellis  ¥• 
Smith,  IVes.jun^^U,  See  also  17 Fi?5. 458.  IS Ves.ns..  Westbeach  v. 
Kennedy,  I  Ves.  Sf  B..  362.  And  it  will  be  sufficient  if  testator  ac- 
knowledged to  each  of  them  separately  that  the  will  is  his,  or  that 
the  signature  is  his  hand-writing.  And  the  subscribing  witnesses 
Beed  not  express  in  their  attestation  that  they  subscribed  their  names 
in  testator's  presence :  but  whether  they  did  so  subscribe,  is  a  ques- 
tion for  a  jury  on  the  evidence  before  them.  Brice  v.  Smith,  WUUsf 
R.  1.  4  Taunt.  R.  217. 

In  Ellis  y.  Smith,  I  Ves.  jun.  II,,  where  there  was  a  will  sub- 
scribed by  three  witnesses,  before  whom  testator  declared  it  to  be 
big  will,  but  did  not  sign  it,  such  declaration  was  held  equivalent 
to  a  signing  before  tnera,.  and  the  will  good  within  29  C.  2.  c..3. 
\  5. ;  and  it  was  held  also  a  good  will  of  revocation  within  §  6 ;  before 
which  provision  a  will  might  be  revoked  even  by  word  of  mouth.  See 

TrcvdianB  case,  Dyer,  143. 
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ways  considered  as  an  evidence  of  signing  by  the  person  execut- 
ing, and  is  an  attestation  of  it  by  them.  It  is  true  there  is  some 
difference  between  the  case  of  a  deed  and  a  will  in  this  respect, 
because  signing  is  not  necessary  to  a  deed,  but  sealing  is ;  and  I 
do  not  know  that  it  was  ever  held,  that  acknowledging  his  sealing 
without  witnesses  has  been  sufficient.  But  notwithstanding,  that 
is  tlie  rule  of  evidence  relating  to  signing.  If  It  was  in  the  case 
of  a  note,  or  declaration  of  trust,  or  any  other  instrument  not 
requiring  the  solemnities  of  a  deed,  but  biare  signing ;  if  that  in- 
istrument  is  attested  by  witnesses,  proving  that  they  were  called 
in,  and  that  he  took  that  instrument^  and  said,  that  was  his 
hand,  that  would  be  a  sufficient  attestation  of  signing  by  him. 
That  is  the  rule  of  evidence ;  and  there  is  nothing  in  this  act  to 
take  it  out  of  the  general  rule.  ^Fezej/,  457.  {2Stra.  1109. 
See  Cook  v.  Parsons^  next  page.  S.  C]  (8) 

Attested  and  stibscribed  in  the  presence  of  the  said  devisor"]  It 
hath  been  ruled  in  equity,  that  a  will  of  lands,  attested  by  three 
witnesses,  who  subscribed  their  names  at  the  request  of  the  tes- 
tator, though  at  several  times,  is  a  good  will,  tliough  the  wit- 
nesses were  never  once  present  together.  Gilb.  92.  Vin,  Devises^ 
N.  10.  12. 

Feb.  1.  1742.  Jones  and  Ijake,  A  special  verdict  was  found 
upon  an  ejectment ;  the  case  was,  the  testator  signed  and  exe- 
cuted his  will  in  December  1 735,  in  the  presence  of  two  wit- 
nesses, who  attested  the  same  in  his  presence ;  afterwards  in  the 
year  1 739,  he  with  his  pen  went  over  his  name,  in  the  presence 
of  a  third  witness,  who  subscribed  his  name  in  the  testator's 
presence,  and  at  his  request.  And  the  question  was,  whether 
[  80  ]  this  was  a  due  execution  within  the  statute.  For  the  heir  at  law 
it  was  argued,  that  the  statute  requiring  three  witnesses  to  sub- 
scribe in  the  testator's  presence,  must  intend  they  should  be  all 
present  together ;  otherwise  there  is  not  that  degree  of  evidence 
which  the  statute  requires  :  for  an  attestation  of  three  witnesses 
at  different  times  has  only  the  weight  of  one  witness.  Witnesses 
to  a  will  not  only  attest  the  due  execution  of  the  wiU,  but  like- 
wise the  capacity  of  the  testator  at  the  time  of  execution.  A 
man  may  be  sane  at  the  time  two  witnd'sses  attest,  and  insane 
when  the  third  attests.  It  cannot  be  considered  as  a  will,  till 
the  third  witness  hath  signed,  for  that  completes  the  act.     The 


(8)  2  Stra.  1109.  S.C.  And  see  Cook  y.Parsonsy  note  in  next  page. 
A  testator  desiring  to  make  an  alteration  in  a  will,  ordered  a  devise 
to  be  interlined.  The  will  was  then  read  to  him  ;  he  approved  it, 
and  put  his  seal  on  the  wax  in  presence  of  the  same  three  witnesses 
who  attested  his  will  at  first,  but  did  not  subscribe  his  name  de  novo. 
This  was  held  a  good  signing,  for  testator's  subscribing  it  is  only  with 
a  view  that  the  witnesses  may  know  the  deed  again.  TovmseHd  t. 
Pearce^  1711.    Vin.Ab.  tit.  Devise^  RA,   143.  /j/.S.  - 
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will  here  is  dated  in  1735;  suppose  lands  purchased  after  the 
date,  and  before  the  attestation  by  the  third  witness,  will  tlie 
lands  pass  ?  Certainly  not.  On  the  other  hand  it  was  argued  for 
the  devisee,  that  a  will  executed  before  three  witnesses,  though 
at  three  different  times,  is  good ;  the  statute  not  requiring  they 
should  all  be  present  at  the  same  time.  The  requisites  under 
the  statute  are,  that  the  testator  should  sign  in  the  presence  of 
three  witnesses  at  least,  and  that  they  should  attest  in  hi& 
presence.  It  would  therefore  be  adding  new  requisites  which 
the  act  does  not  mention,  and  in  e£^t  be  making  a  new  law. 

By  the  lord  chief  justice  Lee :  This  case  depends  upon 

the  words  of  the  statute.  The  requisites  in  the  statute  are,  that 
three  witnesses  should  attest  his  signing,  but  it  doth  not  direct 
that  the  three  witnesses  should  be  all  present  at  the  same  time. 
Here  you  have  the  oath  of  three  attesting  witnessies.  This  is 
the  degree  of  evidence  required  by  the  statute.  And  the  same 
credit  is  given  to  tluree  persons  at  different  times,  as  at  the  same 
tim^.  We  cannot  carry  the  requisites  farther  than  the  statute 
directs.  The  act  is  silent  as  to  tnis  particular.  It  would  there- 
fore be  making  a  new  requisite.  The  signing  is  the  same  act 
reiterated.    The  testator  went  over  his  name  again,  and  declared 

it  to  be  his  last  will.—: And  judgment  was  given  against  the 

heur  at  law.     2  Atkyns^  176.  (9) 

JS.  31  G.  2.  Carleton  on  the  demise  oi  Griffin  v.  Griffin^  On 
a  special  verdict  it  was  stated,  that  John  Griffin,  on.  the  2d  of 
May  1752,  wrote  upon  a  sheet  of  paper  with  his  own  hand,  as 
fcdlows :  "  Know  all  men  by  these  presents,  that  I  John  Griffin. 
''  make  the  aftermentioned  my  last  will  and  testament ;"  and 
therein  he  made  several  dispositions  of  his  real  and  personal 
estate;  and  subscribed  it  at  the  same  time  when  he  wrote  it ;  but  [  81  J 
there  was  no  seal  or  witness  to  it.  And  on  the  5th  of  January 
1754,  he  wrote  on  the  same  sheet  of  paper,  "  Memorandum, 
"  whereas  I  have  laid  out  on  a  lighter  [and  so  on]  — all  these, 
^'  at  my  death,  shall  be  at  my  wife's  disposal :  And  this  not  to 

(9)  And  previously  in  Cook  v  Parsons,  1701,  Pre.  Ch,  184.  2  Vern, 
4i59. ;  where  testator's  will  written  with  his  own  hand  was  published  in 
the  presence  of  three  several  witnesses  at  three  several  times,  and 
they  all  attested  it  in  his  presence,  but  he  did  not  sign  it  in  the  presence 
of  the  second  witness,  but  only  owned  the  signing  to  be  his  hand, 
and  desired  him  to  attest  the  will,  as  was  proved  by  the  witness. 
The  lord  keeper  held  a  publication  of  a  will  before  three  witnesses, 
though  at  three  several  times,  good  within  the  statute.  The  same 
point  is  admitted  in  2  Ves.4f5S.  I  Ves.  jun.  14.  The  validity  of  the 
will,  however,  being  a  question  at  law,  it  was  ordered  to  be  tried. 
See  the  cases,  antei  77 — 79.;  and  Hoil  v.  Clarke  3  Mod,2\S.  Lone- 
fird  Vi  Eyrey  1  P.  W*  740.  Attestation  by  a  mark  is  good  within  the 
itatute.  Harrison  v.  Harrison^  8  Fe«.185.  and  504.  S.P. 

G  4  . 
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"  disannul  any  of  the  former  part  made  by  me  the  2d  of  May 
**  1752.  Witness  my  hand,  John  Griffin."  All  this  lattei' 
writing  related  only  to  the  personal  estate ;  and  he  subscribed  it 
in  the  presence  oi  three  witnesses ;  and  then  he  took  the  said 
sheet  of  paper  in  his  hand,  and  declared  it  to  be  his  last  will  and 
testament,  in  the  presence  of  the  said  three  witnesses ;  and  then 
delivered  it  to  them,  and  desired  they  would  attest  and  subscribe 
it  in  his  presence,  and  in  the  presence  of  each  other ;  which  they 
accordingly  did.  Upon  this  special  case,  one  question  reserved 
for  the  opinion  of  the  court  was.  Whether  the  republication  of 
the  said  first  will  (made  in  1 752)  upon  the  5th  of  Januaiy  1 754, 
be  a  publication  or  republication  of  his  first  will  within  the 
statute.  It  was  argued,  that  this  was  no  good  will  to  pass  lands, 
beyond  all  doubt,  till  the  5th  of  January  1 754 ;  and  what  hap- 
penned  then,  was  neither  a  publication,  nor  a  republication 
sufficient  to  make  it  a  good  will  within  the  statute.  Here  are 
two  distinct  instruments,  at  two  difierent  times ;  the  first  unat- 
tested, relating  to  the  real  estate ;  the  second,  signed,  published, 
and  attested  according  to  the  statute,  relating  to  the  personal. 
But  the  first  was  originally  bad,  and  could  not  be  made  good 

by  the  subsequent  transaction. ' By  lord  Mansfield  and  the 

court :  The  case  is  accurately  stated ;  for  it  is  not  stated  to  be 
either  a  will  or  a  codicil,  but  a  sheet  of  paper  written.  It  is  a 
will  of  an  illiterate  man,  drawn  by  himself.  At  first,  in  1752, 
the  testator  did  not  know  that  any  witnesses  were  necessary. 
In  1754,  he  had  found  that  they  were  necessary.  Then 
he  makes  a  subsequent  disposition :  Which  is  a  memoran- 
dum to  be  added  to  it.  But  he  doth  not  call  this  a  codicil  ^ 
nor  doth  the  case  state  it  to  be  so.  He  plainly  considers  the 
whole  as  one  entire  disposition ;  and  he  expressly  declares  in  the 
latter,  that  he  doth  not  thereby  mean  to  disannul  any  part  of 
his  former  devise  or  disposition.  There  is  not  a  tittle  in  the 
latter  that  relates  to  the  real  estate ;  therefore  the  only  intent  of 
having  the  three  witnesses,  was  and  must  be  to  authenticate  the 
former.  The  signing  the  former  does  no  harm;  it  makes  it 
more  solemn,  but  doth  not  hurt  it.  Then  the  publication  of  it 
[  82  ]  is,  as  of  a  will.  He  takes  up  the  sheet  of  paper ;  and  holding 
up  the  said  sheet  of  paper,  says.  It  is  my  will.  And  certaiidy 
he  did  not  mean  a  part  of  it  only,  but  the  whole  of  it.  And  he 
desires  them  to  attest  it.  All  this  must  relate  to  the  whole  that 
was  written  on  this  paper.  'It  must  be  considered  as  one  intire 
will,  made  at  different  times,  and  attested  agreeable  to  the 
statute.  And  a  man  is  not  obliged  to  make  his  whole  will  all  at 
the  same  time.     1  Bur.  R»  549. 

In  th^  presence  of  the  said  devisor^  -E.  3  Ja.  2.  Shires  and  Glas- 
cock. The  question  was.  Whether  the  will  was  made  according 
to  the  statute ;  for  the  testator  had  desired  the  witnesses  to  go 
into  another  room*  seven  vards  distant,  to  attest  it,  in  which 
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there  was  a  window  broken,  through  which  the  testator  might 
see  them.  By  the  court :  The  statute  requireth  attesting  in  his 
presence,  to  prevent  obtruding  another  wUl  in  the  place  of  the 
true  one  :  it  is  enough  if  the  testator  might  see,  it  is  not  neces- 
sary that  he  should  actually  see  them  signing ;  for  at  that  rate  if 
a  man  should  but  turn  his  back  or  look  off,  it  would  vitiate  the 
will.  Here  the  signing  was  in  the  view  of  the  testator,  he  might 
have  seen  it,  and  tnat  is  enough.  So  if  the  testator  being  sick, 
should  be  in  bed,  and  the  curtain  drawn.     2  Salk.  688.  (1) 

But  if  the  witnesses  subscribe  their  names  to  the  will,  in  a 
room  adjoining  to  that  where  the  testator  lay,  but  out  of  his 
sight,  so  as  he  could  not  see  them  subscribe  their  names ;  this 
is  no  good  will  within  the  statute  to  pass  lands,  because  the  wit- 
nesses in  that  case  did  not  subscribe  their  names  in  the  testator's 
presence.    Gilb,  93. 

But  it  is  not  necessary  tkat  it  appear  vpon  the  face  of  the  will 
t6  have  been  signed  in  tne  presence  of  the  devisor.  As  in  the 
case  of  Hands  and  James,  E.  9  G.  2.  In  ejectment  brought  by 
the  plaintiff  as  heir  at  law,  the  question  was  on  a  case  by  con- 
sent left  to  the  opinion  of  the  court,  Whether  it  should  be  left  to 
a  jury  to  determine,  whether  the  witnesses  to  a  will  (being  all 
dead)  did  set  their  names  in  the  presence  of  the  testator,  and 
this  merely  upon  circumstances  without  any  positive  proof.  By 
the  court :  lliis  is  a  matter  fit  to  be  left  to  the  jury.  Tlie  wit- 
nesses by  the  statute  ought  to  set  their  names  as  witnesses,  in  the 

(1)  S.  C.  Carth,  81.  S.  P.  Casson  v.  Dade,  1  Bro.  C.  C.  99.  Davy  v. 

iSmi^A,  3  Salic.  395.     Hellard  v.  Jennings,  1  Lord  ttai/m,  505.     Per 

lord  Macclesfield:  The  bare  subscribing  the  will  by  the  witnesses 

in  the  same  room  does  not  necessarily  imply  it  to  be  in  the  testator^s 

presence,  for  it  might  be  in  a  corner  of  the  room  in  a  clandestine 

fraudulent  way,  and  then  it  would  not  be  a  subscribing  in  the  testator's 

presence,  merely  because  in  the  same  room  ;  but  it  being  sworn  by 

the  witness,  that  he  subscribed  the  will  at  the  request  of  the  testatrix, 

and  in  the  same  room,  this  could  not  be   fraudulent,  and  therefore 

was  well  enough.  Longford  w.  Eyre^  M.  1721,  I  P.  Wnis»  740.    But 

if  the  testator  coviLd  not  see  his  will  attested  if  he  would,  it  is  void, 

though  the  witnesses  retire  for  the  purpose  of  his  request.     See 

Broderick  v.  Brodericky  1  P.  JVms.  239.   Mackell  v.  Temple,  2  Show. 

R.  288.    Longford  v.  Eyre,  1  P.  Wms.  740.    Carter  v.  Price,  Dougl. 

241.     Hands  v.  James,  Com.  R.  5S1.     Onions  v.  Tyrer,  2  Vem.  R, 

74fl.  Thus  where  the  attesting  witnesses  retired  from  the  room  where 

the  testator  had  signed,  and  subscribed  their  names  in  an  adjoining 

room,  and  the  jury  found  that  from  one  part  of  the  testator's  room, 

a  person  by  inclining  himself  forwards  with  his  head  out  at  the  door 

inight  have  seen  the  witnesses,  but  that  testator  was  not  in  such  a 

situation  in  the  room  that  he  might  by  so  inclining  have  seen  them  ; 

the  will  was  held  not  duly  attested.   Doe  d.  Wrisht  v.  Manifolds 

1W.*S.294,  ^ 
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presence  of  the  testator ;  but  it  is  not  required  by  the  statute 
that  this  should  be  taken  notice  of  in  the  subscription  to  the 
will  (2),  and  whether  inserted  or  not,  it  must  be  proved:  if  in- 
serted, it  doth  not  conclude,  but  the  contrary  may  be  proved. 
And  if  not  conclusive,  when  inserted,  the  omission  thereof  shall 
not  conclude  that  it  was  not  so :  and  therefore  it  must  be  proved 
by  the  best  proof  that  the  nature  of  the  thing  will  admit  o£ 
Comyn^  531. 

And  in  the  case  of  Croft  and  Paidet^  E,  12  G.  2.  Upon  a 
trial  at  bar  concerning  the  execution  of  a  will,  it  did  not*appear 
upon  the  face  of  it,  that  the  attestation  of  the  witnesses  was  made 
in  the  presence  of  the  testator ;  which,  being  objected  to,  a  case 
was  cited,  where  lord  chief  justice  Ei/re  held  it  a  matter  proper 
to  be  left  to  a  jury,  whether  they  believed  it  to  be  so  done  or 
not.  And  Mr.  Justice  Chappel  cited  a  case  to  the  same  purpose. 
To  which  the  court  assented ;  and  they  held  it  not  to  be  necessary 
to  be  inserted  in  the  will,  that  the  attestation  was  in  the  presence 
of  the  testator,  though  by  the  statute  it  is  necessary  that  it  should 
in  fact  be  so  attested.     Vin,  tit.  Devise^    N.  9.  (k) 

By  three  or  four  credible  witnesses  (3)]  M,  1  W.  Lee  and  Libb. 
The  testator  made  his  will  in  writing,  subscribed  by  two  wit- 
nesses, and  therein  devised  his  lands.  Afterwards  he  made  a 
codicil,  in  which  his  will  was  recited ;  and  this  also  was  attested 
by  two  witnesses,  one  of  which  witnesses  was  a  witness  to  the 
will,  but  the  other  was  a  new  witness.  The  question  was.  Whether 
this  new  witness  should  make  a  third  to  the  will.  And  it  was 
adjudged  that  he  should  not :  It  is  true,  here  are  three  witnesses 
to  the  intent  and  will  of  the  testator ;  but  there  are  only  two  to 
his  will  in  writing :  It  is  true  likewise,  that  there  are  two  wit- 
nesses to  the  codicil ;  but  those  are  not  witnesses  to  the  written 

(2)  Bricey.  Smith,  Willes,  R.\.  S.P. 

\k)  And  j^er  lord  Mansfield,  in  Bond  v.  Seaxjoell,  3  Bur.  1775.  "  It 
is  not  necessary  that  the  witnesses  should  attest  in  the  presence  of 
each  other,  or  that  the  testator  should  declare  the  instrument  exe- 
cuted *  to  be  his  will,*  or  that  the  witnesses  should  attest  every 
page,  folio  or  sheet,  or  that  they  should  know  the  contents,  or  that 
each  folio,  page,  or  sheet,  should  be  particularly  shewn  to  them." — 
But  in  that  case,  there  being  some  doubt,  whether  the  first  sheet 
was  or  was  not  in  the  room  at  the  time  of  executing  and  attesting  the 
last,  a  new  trial  was  directed.  See  further  on  this  head,  antcy  1.  note ; 
and  infra,  11. 

(3)  As  to  the  mode  of  proving  a  will  in  trials  at  law  and  in  equity, 
see  infra,  249.,  and  note.  In  Clarke  v..  Turton,  1 1  Ves>  240.  a  question 
whether  the  attestation  of  a  vice-consul  abroad,  as  a  separate  act  by 
him  as  such,  and  sealed  with  his  official  seal  to  operate  as  a  certificate, 
could  be  considered  as  the  signature  of  a  subscribing  witness  to  a. 
will  of  real  estate  within  the  statute  of  frauds,  was  sent  to  be  tried  at 
Jaw. 
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will;    so  that  there  wants  one  witness  to  the  will  in  writing* 
3  Salk.  395.  [S  Mod.  262,  S.  C.  ;l  Eq.  Cas.  Abr.  403.  S-  P.] 

In  the  case  of  TitffticU  and  Page^  E,  1 740,  it  was  held  clearly 
by  lord  Hardwicke^  that  a*  will  of  a  copyhold  tenant,  attested  by 
one  or  two  witnesses,  or  even  without  any  witness  at  all,  is  suffi- 
cient to  declare  the  uses  of  a  surrender  which  he  has  made ;  and 
the  reason  is,  because  the  party  is  in  by  the  surrender,  and  not 
by  the  will.    Barnard.  Cha.  Ca.  12. 

Therefore  where  there  is  a  general  devise  of  lands,  and  there 
is  no  surrender  of  the  copyhold  lands  to  the  use  of  the  will,  the 
construction  at  law  is,  that  they  do  not  pass  by  the  will ;  for 
copyhold  lands  are  not  properly  the  subject  of  a  devise,  as  they 
pass  not  by  the  will,  but  by  the  surrender.    1  Atkyns^  388. 

Credible  *witnesses  (4)]  M.  34  Cha.  2.  HudsorC^  case.      Two 
witnesses  swore,  that  the  testator  did  not  publish  it  as  his  will, 
but  that  another  guided  his  hand,  and  that  the  testator  made  his 
mark,  but  said  nothing,  nor  was  he  capable.     On  the  other  side, 
it  was  proved,  how  that  the  testator  had  made  two  former  wills, 
and  in  them  had  devised  his  land  in  the  like  manner  as  by  this 
will,  and  that  he  died  of  a  consumption,  and  was  sensible  to  the 
last;  and  how  that  three  days  after  making  his  last  will,  he 
was  sensible  and  able  to  discourse,  and  so  continued  till  within 
six  days  of  his  death ;  hereupon  it  appeared,  that  the  witnesses 
had  been  dealt  with.     To  which  the  counsel  on  the  other  side 
urged,  that  if  the  witnesses  were  not  to  be  believed,  then  there 
would  not  be  three  witnesses  to  the  will,  and  so  no  will  within 
the  statute.      To  which  Pemberton  chief  justice  answered,  that 
if  there  were  three  witnesses  to  a  will,  whereof  one  was  a  thief 
or  person  not  credible ;  yet  the  words  of  the  statute  being  satis- 
fied, and  he  having  collateral  proof  to  fortify  the  will,  he  would 
direct  a  jury  to  find  it  a  good  will ;  and  as  to  this  case,  he  said 
it  was  not  probable,  that  a  person  in  his  senses  (as  they  are  not 
able  to  disprove  him  to  be)  would  suffer  anodier  to  guide  his 
hand  to  a  writing  and  not  say  any  thing ;  and  that  therefore  they 

(4)  The  wife  of  an  acting  executor,  taking  no  beneficial  interest 
under  the  will,  is  a  competent  attesting  witness  to  prove  the  execution 
of  it  within  the  description  of  a  credible  mtness  in  the  statute  of  frauds. 
Bettison  v.  Bromley y  \2  East,  R,  250.  So  an  executor  in  trust  under 
a  will,  who  takes  no  beneficial  interest  under  it,  is  a  competent  at- 
testing witness  to  prove  the  execution  of  it  within  the  statute  of  frauds, 
Phipps  v.  Pitcher^  2  Marsh,  20.  6  Taunt.  220.  1  Madd.  R.  144.  S.  C. 
And  see  Doe  d.  Hotchkiss  v.  Pearce^  2  Marsh.  102.  But  the  husband 
of  a  devisee  of  a  life  estate  was  held  not  competent.  Hatfield  v. 'Thorp^ 
SB.SfA.  Rep.  589.  Again,  in  Price  v.  Lloydy  T.  1 759.,  1  Ves.  503.,  where 
a  witness  to  a  will  was  a  creditor  to  a  testator,  the  court  would  not  ad- 
judge him  altogether  incompetent ;  for  there  are  many  instances  of  a 
servant  being  a  witness  to  his  master's  will,  and  a  legatee  also. 
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took  it  he  did  publish  it :  And  he  remembered  Digg^s  case, 
where  the  scrivener  wrote  the  will,  and  two  others  were  wit- 
nesses ;  the  scrivener  swore  the  testator  was  compos^  and  the  two 
others  swore  he  was  not  compos :  the  court  stopped  these  two 
from  going  away  till  verdict  was  brought  in,  which  found  the 
will  a  good  will,  and  then  committed  the  two  witnesses  to  the 
•  r  85  ]  Fleet;  for  if  this  was  suffered,  it  would  be  in  any  man's  power 
to  destroy  another's  will.  So  likewise  did  the  court  here  com- 
mit the  witnesses,  and  took  security  of  the  plaintiff  to  prosecute 
them  for  peijury.     Skin.  79. 

And  in  the  case  of  Alexander  and  Clayton^  E.  8  6.  S.,  where 
a  woman  had  sworn  against  her  own  attestation,  Mr.  Justice 
Yates  said,  she  ought  not  to  have  been  admitted  to  give  this 
evidence.  And  lord  Mansfield  observed,  that  it  is  of  terrible 
consequence  that  witnesses  to  wills  should  be  tampered  with  to 
deny  their  own  attestation.  But,  he  said,  that  will  not  invalidate 
the  will :  for  there  are  cases  where  one  witness  hath  supported 
a  will,  by  swearing  that  the  other  two  attested,  though  those 
two  have  denied  that  they  did  so.    4  Burr,  Rep.  2224. 

And  in  the  case  of  Zjowe  and  JoUiffe^  E.  2  G.  3.  On  a  trial 
at  bar,  on  an  issue  out  of  chancery  concerning  lands  in  Wor- 
cestershire, the  three  subscribing  witnesses  to  the  testator's  wiD, 
and  the  two  surviving  witnesses  to  a  codicil  made  four  years  sub- 
sequent to  the  will,  and  a  dozen  servants  of  the  testator,  all 
unanimously  swore  him  to  be  utterly  incapable  of  making  a  wiU, 
or  transacting  any  other  business,  at  the  time  of  making  the 
supposed  will  and  codicil,  or  at  any  intermediate  time.  To  en- 
counter this  evidence,  the  counsel  for  the  plaintiff  examined 
several  of  the  nobility  and  principal  gentry  of  the  county  of 
Worcester,  who  frequently  and  familiarly  conversed  with  Mr. 
Jolliffe  the  testator,  during  that  whole  period,  and  some  on  the 
day  whereon  the  will  was  made,  and  also  two  eminent  physicians, 
who  occasionally  attended  him ;  and  who  all  strongly  deposed  to 
his  intire  sanity,  and  more  than  ordinary  intellectual  vigour. 
They  also  examined  to  the  like  purpose  the  attorney,  a  person 
of  unblemished  reputation,  who  drew  the  will;  and  read  the 
deposition  of  the  attorney  who  drew  and  witnessed  the  codicil^ 
who  was  dead,  but  his  testimony  was  perpetuated  in  chancery, 
who  spoke  very  circumstantially  to  the  very  sound  understand- 
ing of  the  testator,  and  his  prudent  and  cautious  conduct,  in 
directing  the  contents  of  his  codicil.  Upon  the  whole  it  appeared 
to  be  a  very  black  conspiracy  to  set  aside  the  will,  without 
any  foundation  whatsoever;  the  defendant's  witnesses  being  so 
materially  contradicted,  and  some  of  them  so  contradicting 
themselves,  that  the  jury,  after  a  trial  of  fifteen  hours,  brought 
in  a  verdict  for  the  plaintid^  to  establish  the  validity  of  the  will 
and  codicil,  after  an  absence  of  five  minutes.     Lord  Mansfield 
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then  declared  himself  fully  persuaded,  that  all  the  defendant's 
witnesses,  except  one,  being  nineteen  in  number,  were  grossly 
and  wilfully  peijured ;  and  called  for  the  subscribing  witnesses, 
in  order  to  have  committed  them  in  court,  but  they  had  with- 
drawn themselves.  However,  a  prosecution  of  some  of  them 
for  perjury  was  strongly  recommended  by  the  court.  And  the 
three  testamentary  witnesses  were  afterwards  convicted,  and 
sentenced,  each  of  them  to  be  imprisoned  for  six  months,  to 
stand  twice  in  the  pillory,  with  a  paper  on  their  heads  denoting 
their  crime,  once  at  Westminster-hall  gate,  and  once  at  Charing- 
CFOss,  and  to  be  transported  for  seven  years.     1  Bla.  Hep.  365. 

416.  (5) 

In  1  Ld.  Haym.  85.  it  is  said,  that  if  the  spiritual  court  refuse 
the  evidence  of  the  son  to  prove  a  will  in  which  the  father  is  a 
legatee,  no  prohibition  is  grantable.  And  before  the  delegates ; 
There  were  three  witnesses  to  prove  a  nuncupative  will,  two  of 
them  were  without  exception,  and  the  third  was  son  to  the 
legatee :  the  statute  of  frauds  requires  three  competent  witnesses; 
the  question  therefore  was.  Whether  these  three  were  sufficient, 
the  son  not  being  an  evidence  by  the  spiritual  law ;  and  adjudged, 
that  they  were ;  because  two  only  were  required  by  the  spiritual 
law,  and  the  third  was  a  good  witness  within  the  intent  of  the 
act  of  frauds. 

And  although  it  was  a  general  rule  in  the  Roman  law,  that 

no  one  should  be  permitted  to  bear  testimony  in  his  own  cause ; 

yet  legataries  were  allowed  to  give  evidence  upon  this  distinction, 

that  they  were  particular  and  not  universal  successors,  and  that 

a  testament  would  be  valid  without  legataries.     The  difficulty 

also,  which  must  frequently  have  occurred,  in  obtaining  so  great 

a  number   of  witnesses  as  seven,  might  probably  induce  the 

Romans  to  be  less  strict,  as  to  the  persons  whom  they  admitted 

upon  this  occasion.     But  by  the  practice  of  the  ecclesiastical 

courts  of  this  kingdom,  which  have  the  sole  cognizance  of  the 

validity  of  all  wills  as  far  as  they  relate  to  personal  estate,  no 

legatee,  who  is  a  subscribing  witness  to  the  will,  by  which  he  is 

benefited,  can  be  admitted  to  give  his  testimony  in  foro  contra-- 

dictorioj  as  to  the  validity  of  mat  will,  till  either  the  value  of  his 

legacy  hath  been  paid  to  him,  or  he  hath  renounced  it;  and  in 

case  of  payment,  the  executor  of  the  supposed  will  must  release 

(5)  Mr.  Phillipps  thus  states  the  rule :  If  a  subscribing  witness 
should  deny  the  execution  of  the  will,  he  may  be  contradicted  as  to 
that  fact  by  another  subscribing  witness ;  and  even  if  they  all  swear  that 
the  will  was  not  duly  executed,  the  devisee  would  be  allowed  to  go 
into  circumstantial  evidence  to  prove  the  due  execution.  Austin  r. 
WiUes,  Bull.  N.  P.  264?.  Pike  v.  Badmering,  cited  2  Stra.  1096. 
Imy.JoUiffty  I  Bin.  R.  365. 
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all  title  to  any  future  claim  upon  such  supposed  legatee,  who 
might  otherwise  be  obliged  to  refund,  if  the  will  should  be  set 
[  87  ]  aside ;  and  a  release  in  this  case  is  always  made,  to  the  intent 
that  the  legatee  may  have  no  shadow  of  interest  at  the  time  of 
making  his  deposition.  The  same  practice  also  prevailed  at 
common  law,  in  regard  to  witnesses  who  were  benefited  under 
wills  disposing  of  real  estate.  And  if  a  legatee,  who  was  a  wit- 
ness to  a  will,  had  refused  either  to  renounce  his  legacy,  or  to  be 
paid  a  sum  of  money  in  lieu  of  it ;  he  could  not  have  been  com- 
pelied  by  law  to  divest  himself  of  his  interest;  and  whilst  his 
interest  continued,  his  testimony  was  useless.  And  this  was 
determined  in  the  caseofAnsteT/  and  Dowsing,  E,  19  G.  2.,  which 
was  thus :  James  Thompson  esquire  made  his  will,  by  which 
be  disposed  of  his  real  estate,  and  gave  to  one  John  Hailes  and 
his  wife  lOZ.  each  for  mourning,  and  an  annuity  of  20/.  to  Eliza- 
beth Hailes  the  wife  of  John.  This  will  of  James  Thompson 
was  regularly  attested,  as  the  statute  directs,  by  three  witnesses, 
of  which  number  the  above  named  John  Hailes  was  one ;  and 
he  refused  to  be  paid  20Z.  in  lieu  of  his  wife's  legacy  and  his  own. 
TTie  cause  was  thrice  argued  at  the  bar,  and  the  judges  of  the 
king's  bench  were  unanimously  of  opinion,  that  a  right  to  device 
lands  is  not  a  common  law  right,  but  depends  upon  powers 
given  by  statutes,  the  particulars  of  which  are,  that  a  will  of 
lands  -must  be  in  writing,  signed  and  attested  by  three  credible 
witnesses  in  the  presence  of  the  devisor :  that  these  were  checks 
to  prevent  men  from  being  imposed  upon ;  and  certainly  meant, 
that  the  witnesses  to  a  will  (who  are  required  to  be  credible) 
should  not  be  persons  who  are  intitled  to  any  benefit  under  that 
will ;  and  that  therefore  John  Hailes  was  not  a  good  witness. 
{Str.  1254.)  But  this  very  singular  case,  and  the  unanimous 
opinion  of  the  judges  upon  the  meaning  and  intent  of  the  statute 
of  frauds  and  perjuries,  Mve  rise  to  the  act  of  parliament  here 
following.  Harr,  Justin,  B,  2.  p.  49,  50. 
rwn.  ^  Whidi  act  is  that  of  the  25  G.  2.  c.  6.  and  runs  thus :  Whereas 
\^^  some  doubts  fuwe  arisen  on  the  act  fir  prevention  of  frauds  and 
nesaes  with-  perjuries,  who  shall  be  deemed  legal  witnesses  within  the  intent  of 
*"?^^J*f*  the  said  act,  it  is  enacted,  that  if  any  person  shall  attest  the  exe- 
•'•  ^-  ^  ^'^  cution  of  any  wifl  or  codicil  which  shall  be.  made  after  June  24. 
1 752,  to  whom  any  beneficial  devise,  legacy,  estate,  interest,  sift, 
or  appointment  of  or  ejecting  any  real  or  personal  estate  (other 
than  and  except  charges  on  lands,  tenements,  or  hereditaments, 
for  payment  of  any  debt  or  debts)  shall  be  thereby  given  or  made ; 
such  devise,  legacy,  estate,  interest,  gifl,  or  appointment,  shall,  so 
[  88  ]  Jar  only  as  concerns  such  persons  attesting  the  execution  of  such  will 
or  codicil,  or  any  person  claiming  under  him,  be  utterly  null  and 
void  (6)-;  and  such  person  shall  be  admitted  as  a  witness  to  the 

(6)  A  legacy  to  a  subscribing  witness  to  a  will  o£ personalty  is  void 
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execution  of  such  will  or  codicil  within  the  intent  of  the  sa!d  act, 
notwithstanding  such  devise,  legacy,  estate,  interest,  gift,  or  ap- 
pointment, mentioned  in  such  will  or  codicil.    §  1. 

And  in  case  by  any  will  or  codicil  any  lands,  tenements,  or 
hereditaments  are  or  shall  be  charged  with  any  debt  or  debts ; 
and  any  creditor  whose  debt  is  so  charged  hath  attested  or  shall 
attest  the  execution  of  such  will  or  codicil ;  every  such  creditor, 
notwithstanding  such  charge,  shall  be  admitted  as  a  witness  to 
die  execution  of  such  will  or  codicil,  within  the  intent  of  the 
said  act.  §  2. 

And  if  any  person  hath  attested  the  execution  of  any  will  or 
codicil  already  made,  or  shall  attest  the  execution  of  any  will 
or  codicil  which  shall  be  made  on  or  before  June  24.  1752,  to 
whom  any  legacy  or  bequest  is  or  shall  be  thereby  given,  whether 
charged  upon  lands,  tenements,  or  hereditaments,  or  not;  and 
such  person,  before  he  shall  give  his  testimony  concerning  the 
execution  of  any  such  will  or  codicil,  shall  have  been  paid,  or 
have  accepted  or  released,  or  shall  have  refused  to  accept  such 
l^acy  or  bequest,  upon  tender  made  thereof;  such  person  shall 
be  admitted  as  a  witness  to  the  execution  of  such  will  or  codicil, 
within  the  intent  of  the  said  act,  notwithstanding  such  legacy  or 
bequest.    §  3. 

Provided  that,  in  case  of  such  tender  and  refusal  as  aforesaid, 
such  person  shall  be  in  no  wise  intitled  to  such  legacy  or 
bequest,  but  shall  be  for  ever  afterwards  barred  therefrom; 
and  in  case  of  such  acceptance  as  aforesaid,  such  person  shall  ^ 
retain, to  his  own  use  the  legacy  or  bequest  which  shall  have 
been  so  paid,  satisfied,  or  accepted,  notwithstanding  such  will 
Or  codicU  shall  afterwards  be  adjudged  or  determined  to  be 
toid,  for  want  of  due  execution,  or  for  any  other  cause  or 
defect  whatsoever.    §  4. 

And  in  case  any  such  legatee  as  aforesaid,  who  hath  attested 
the  execution  of  any  will  or  codicil  already  made,  or  shall  attest 
the  execution  of  any  will  or  codicil  which  shall  be  made  cm  or 
before  the  said  24th  day  of  June,  1 752,  shall  have  died  in  the 
lifetime  of  the  testator,  or  before  he  shall  have  received  or 
released  the  l^acy  or  bequest  so  given  to  him  as  aforesaid,  and 
before  he  shall  have  refused  to  receive  such  legacy  or  bequest, 
(m  tender  made  thereof;  such  legatee  shall  be  deemed  a  legal 
witness  to  the  execution  of  such  will  or  codicil,  within  me 
intent  of  the  said  act,  notwithstanding  such  legacy  or  be-^ 
quest.     §5. 

Provided  always,  that  the  credit  of  every  such  witness,  so 
attesting  the  execution  of  any  such  will  or  codicil,  in  any  oi  the 

under  this  act,  which  extends  to  all  Wills  and  codicils.  Lees  v.  Sunt' 
nergUly  17  Ves.  509. 
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cases  in  this  act  before  mentioned,  and  all  circumstances  relating, 
thereto,  shall  be  subject  to  the  consideration  and  determinatioib 
of  the  court  and  the  jury,  before  whom  any  such  witness  shall 
be  examined,  or  his  testimony  or  attestation  made  use  of;  or 
of  the  court  of  equity,  in  which  the  testimony  or  attestation 
of  any  such  witness  shall  be  made  use  of;  in  like  manner  to  all 
intents  and  purposes,  as  the  credit  of  witnesses  in  all  other  cases 
ought  to  be  considered  of  and  determined.  §  6. 
'  And  no  person,  to  whom  any  beneficial  estate,  interest,  gift, 
or  appointment  shall  be  given  or  made,  which  is  hereby  enacted 
to  be  null  and  void  as  aforesaid,  or  who  shall  have  refused  to 
receive  any  such  legacy  or  bequest,  on  tender  made  as  aforesaid, 
and  who  shall  have  been  examined  as  a  witness  concerning  the 
execution  of  such  will  or  codicil,  shall,  after  he  shall  have  been 
so  examined,  demand  to  take  possession  of,  or  receive  any 
profits  or  benefit  of  or  from  any  such  estate,  interest,  gifl,  or 
appointment,  so  given  or  made  to  him,  in  or  by  any  such  will  or 
codicil;  or  demand,  receive,  or  accept  any  such  legacy  or 
bequest,  or  any  satisfaction  or  compensation  for  the  same, 
in  any  manner,  or  under  any  colour  or  pretence  whatsoever.  §  7» 

Provided,  that  nothing  herein  shall  extend  to  the  case  of  any 
heir  at  law,  or  of  any  devisee  in  a  prior  will  or  codicil  of  the 
same. testator,  executed  and  attested  according  to  the  said  recited 
act,  or  any  person  claiming  under  them  respectively,  who  has 
been  in  quiet  possession  for  the  space  of  two  years  next  pre- 
ceding the  6th  day  of  May,  1751,  as  to  such  lands,  tenements, 
and  hereditaments,  whereof  he  has  been  in  quiet  possession  as 
aforesaid ;  nor  to  any  will  or  codicil,  the  validity  or  due  execu- 
tion whereof  hath  been  contested  in  any  suit  in  law  or  equity 
commenced  by  the  heir  of  such  devisor,  or  the  devisee  in  any 
-  such  prior  will  or  codicil,  for  recovering  the  lands,  tenements, 
or  hereditaments  mentioned  to  be  devised  in  any  will  or  codicil 
so  contested,  or  any  part  thereof,  or  for  obtaining  any  other 
judgment  or  decree  relative  thereto,  on  or  before  the  6th  day  of 
May,  1751,  and  which  has  been  already  determined  in  favour 
of  such  heir  at  law  or  devisee  in  such  prior  will  or  codicil,  or 
any  person  claiming  under  them  respectively,  or  which  is  still 
depending,  and  has  been  prosecuted  with  due  diligence;  but 
the  validity  of  every  such  wUl  or  codicil,  and  the  competency 
of  the  witnesses  thereto,  shall  be  adjudged  and  determined  in  the 
same  manner,  to  all  intents  and  purposes,  as  if  this  act  had 
never  been  made.     §  8. 

Provided,  nevertheless,  that  no  possession  of  any  heir  at  law 
or  devisee  in  such  prior  will  or  codicil  as  aforesaid,  or  of  any 
person  claiming  under  them  respectively,  which  is  consistent 
with,  or  may  be  warranted  by  or  under,  any  will  or  codicil, 
attested  according  to  the  true  intent  and  meaning  of  this  act,  or 
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where  the  estate  descended  or  might  have  descended  to  such 
heir  at  law,  till  a  future  or  executory  devise,  by  virtue  of  any 
will  or  codicil,  attested  according  to  this  act,  should  or  might 
take  effect,  shall  be  deemed  to  be  a  possession  within  the  intent 
and  meaning  of  the  clause  herein  last  before  contained.     §  9. 

Afterwards,  this  matter  came  in  consideration  again,  in  thie 
case  of  Windham  and  Chetwynd^  M.  SI  G.  2.  1757.  WTiich 
was  on  an  issue  out  of  chancery,  devisavit  vel  norij  to  try  the 
validity  of  the  will  of  one  Mr.  Chetwynd  deceased.  The  jury 
found  a  special  verdict,  with  regard  to  the  attestation  of  this  will; 
wherein  it  was  stated,  that  the  testator  died  March  17,  1750, 
leaving  the  will  in  question,  whidi  was  regularly  attested  by 
three  subscribing  witnesses,  Higden,  Squire,  and  Baxter ;  that 
the  testator  was  indebted  about  18,000/.  upon  mortgage  of  his 
real  estate,  and  left  a  personal  estate  to  the  amount  of  13,972/., 
which  was  greatly  superior  to  all  his  specialty  and  simple  con- 
tract debts ;  that  he  cnarffed  his  real  estate  with  the  payment  of 
his  debts  and  le^K^ies ;  that  at  the  time  of  attesting  this  will  he 
was  indebted  to  Higden,  the  witness,  (who  was  an  apothecary,) 
about  11/.,  and  at  the  time  of  his  death  about  18/.,  which  had 
been  paid  off  by  the  executor  before  the  trial  of  the  issue ;  that 
he  was  indebted  to  Squire  and  Baxter,  the  other  witnesses,  who 
^ere  two  attomies,  jn  partnership,  about  280/.,  at  the  time  of 
attestation,  which  also  fexcept  a  small  mistake  in  miscasting) 
was  out-set  or  discharged  before  the  day  of  trial.  If  these  were 
diree  credible  witnesses  within  the  statute  of  frauds,  the  jury 
found  the  devise  to  be  sufficient ;  otherwise,  insufficient. 

It  was  argued  by  seijeant  Prime,  for  the  plaintiff:  first.  That 
the  facts,   as  stated,  did  not  make  them  interested  witnesses ; 
secondly.  That,  supposing  them  to  have  been  interested,  yet  the 
interest  was  removed  berore  the  time  of  trial.     As  to  the  first : 
They  are  no  legatees,   and  derive  nothing  irom   the  gift  or 
bounty  of  the  testator;   they  were  justly  entitled  to  payment 
of  their  debts,  though  no  will  had  ever  been  made;  the  personal 
assets  were  the  proper  fiind  for  them  to  resort  to,  and  that  is 
sufficient  to  pay  their  demands ;  so  that  they  are  not  interested 
in  the  charge  on  the  real  estate.     As  to  the  second  point :  They 
were  competent  witnesses  at  the  time  of-  examination,  their  debts 
being  then  discharged.     The  word  credible  in  the  statute  is  an 
ambiguous  expression,  and  capable  of  many  senses ;  but  there 
seems  to  be  a  parliamentary  exposition  thereof  in  the  statute  of    [  91  ] 
4  &  5  Aju  c.  16.  §  14.,  whereby  three  witnesi^es  are  required  to 
authenticate  a  nuncupative  will,  and  it  is  declared,  that  such  as 
are  good  witnesses  in  trialsf  at  common  law,  shall  be  deemed 
good  witi^i^ses  to  establish  a  nuncupative  will.     Now  allow- 
ing the  sstne  exposition  to  take  place  ip  the  statute  of  frauds ; 
then,  as  these  witnesses  would  be  unexceptionable  on  a  trial  at 

VOL.  IV.  H 
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law  in  respect  of  interest,  so  they  are  competent  (and  therefore 
credible)  witnesses  to  the  present  devise.  And  in  this,  and  the 
former  argument,  there  were  cited  divers  cases  to  this  purpose. 

On  the  other  side,  Mr.  Norton  argued  for  the  defendant; 
that  at  the  time  of  the  attestation  the  witnesses  were  interested, 
and  therefore  incompetent;  and  that  this,  and  not  the  time  of 
examination,  is  the  proper  time  of  inspecting  their  credibility; 
else  it  would  open  greater  opportunities  of  fraud  and  perjury, 
than  before  the  act :  it  would  be  setting  up  witnesses  to  hire ; 
and  would  put  the  validity  of  the  will  in  the  power  of  the  wit- 
nesses, by  releasing  or  not  releasing  their  interest.  If  a  witness 
is  unexceptionable  at  the  time  oi  attestation,  and  afterwards 
becomes  infamous  or  insane,  the  will  is  nevertheless  a  good  will: 
which  proves  that  his  condition  at  the  time  of  attes.tation  is  alone 
to  be  regarded.  And  to  this  purpose  were  cited  also  divers  cases; 
and  it  was  observed,  that  most  of  the  cases  cited  on  the  other 
side  were  prior  to  the  statute  of  frauds.  He  insisted,  that  the 
word  credible  means  something  more  than  competent :  the  law 
required  competency  before ;  and  it  is  not  to  be  imagined,  that 
the  learned  compiler  of  this  statute  (lord  Hale)  would  put  in  a 
word  which,  at  best,  was  superfluous :  that  in  the  statute  of  the 
13  C  2.,  against  deer  stealing,  and  in  all  the  game  laws,  the 
expression  of  credible  witness  is  used,  which  hath  always  been 
understood  to  mean  more  than  competent^  and  to  give  the  justices 
a  discretion  whether  they  will,  convict  upon  sucn  testimony  or 
not,  though  the  witness  was  in  law  strictly  admissible.  And  he 
insisted  on  two  cases,  as  directly  in  point;  viz.  Hilliard  and 
Jennings^  1  L.  Raym.  505.,  and  Ansty  and  Dowsing^  19  G.  2. 

On  the  argument,  lord  Mansfield  expressed  his  doubts  of 
that  generally  received  opinion,  that  lord  Hale  drew  the  statute 
of  frauds,  29  C  2.,  he  having  died  in  1676,  in  the  28  C.  2.; 
and  observed  also,  that  the  statute  of  the  4  &  5  An,  was 
[[  92  ]  enacted  to  check  the  extravagant  notions  of  some  civilians,  by 
which  they  excluded  from  being  witnesses  the  children  and  family 
of  the  testator,  as  well  as  of  the  legatee ;  arising  from  a  fiction 
in  the  Roman  law,  ^by  which  testaments  are  transacted  in  the 
form  of  a  sale  between  the  devisor  and  the  devisee,  to  ^hich 
none  of  either  family  were  allowed  to  be  witnesses. 

Afterwards,  in  the  same  term,  lord  Mansfield  delivered  the 
opinion  of  the  court  In  this  case  the  real  estate  is  only  charged 
with  payment  of  debts,  as  an  auxiliary  fund  to  the  persondty; 
which  stands  in  need  of  no  assistance,  being  itself  much  greater 
than  the  debts:  and  at  the  time  of  trial,  the  three  witnesses  were 
not  creditors  to  either  the  real  or  personal  estate,  but  were  so  at 
the  time  of  attestation.  And  herein  the  question  fs,  whether 
this  be  a  valid  attestation,  according  to  the  statute  of  frauds. 
This  is  a  doubt  which  sprang  out  of  the  general  question  in 
Ansty  and  Dowsing^  whether  a  benefit  to  a  witness  arising  from 
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a  will  shall  annul  his  testimony,  though  at  or  alter  the  testator's 
death  he  becomes  totally  disinterested.     The  solution  of  this 
question  depends  upon  general  principles;  not  upon  the  words 
of  the  statute.     The  statute  declares  no  incapacity,  lays  down  no 
l^;al  conditions  for  admitting  witnesses.  The  word  credible  is  no 
term  of  art :  it  has  only  one  signification,  and  that  universally 
received :  it  is  never  used  as  synonymous  to  legal  competency  : 
it  presupposes  evidence  to  have  been  already  given.    The  consi- 
deration of  competent  is  previous  to  that  of  credible ;  and  in 
the  statutes  which  have  been  mentioned  at  the  bar,  the  expres- 
sion so  frequently  used,  of  credible  witnesses,  is  never  construed 
to  mean  competent  To  make  the  validity  of  a  will  depend  upon 
the  credibility  of  the  witnesses  would  be  absurd;    since  the 
testator  could  never  foresee  what  credit  might  hereafter  be  given . 
to  them.     It  is  true,  that  in  Butler  and  Baker^s  case,  3  Co.  36., 
the  third  caution  there  given  is,  to  call  credible  witnesses :  but 
that  is  only  a  loose  and  casual  expression ;  though  perhaps  the 
penner  of  this  statute  might  take  his  hint  from  thence.    I  cannot 
conceive  (for  the  reasons  I  formerly  mentioned)  that  this  statute 
was  drawn  by  lord  Hale,  any  further  than  perhaps  by  leaving 
some  loose  notes,   which  were  afterwards  unskilfully  digested. 
I  therefore  think  that  the  epithet  credible^  in  this  statute,  is  used 
as  a  word  of  course,  but  is  unfortunately  misapplied  :  if  it  signi- 
fies competent,  that  is  implied  in  the  word  witness  alone ;  if  it 
signifies  any  thing  more  than  competent,    it  is  (as  was  before 
observed)  absurd.     Perpetual  doubts  have  arisen  upon  every     [  93  ] 
clause  of  this  statute,  not  only  among  the  unlearned,  for  whom 
it  ought  to  have  been  calculated ;  but  even  among  the  learned 
also.     In  a  statute  so  inaccurate,   I  therefore  think  the  word 
credible  might  accidently  slip  in,  and  ought  not  td  be  attended 
to  as  if  it  carried  any  special  legal  meaning.     I  shall  therefore 
consider  the  statute  as  only  requiring  the  attestation  of  three 
subscribing  witnesses,  that  is,  legal,  competent  witnesses ;  and 
cannot  but  observe,  that  the  necessity  of  having  subscribing  wit- 
nesses to  any  instrument  never  existed  before  in  this  country. 
The-'  statute  determines  no  point  of  time  for  the  competence  of 
witnesses ;  and  as  I  think  that  competence  is  not  coi^fined  to  the 
time  of  attestation,  so  I  think  that  the  incompetence  of  witnesses 
at  the  time  of  examination  could  never  be  intended  for  a  ques- 
tion by  the  legislature,  since  however  competent  at  the  time  of 
attesting,  they  may  b€^x)me  insane  or  infamous  before  the  time 
of  examination. 

The  competence  of  witnesses  to  wills  must  therefore  depend 
upon  the  general  rules  of  competence  for  all  other  witnesses.  I 
will  therefore  consider,  first.  How  this  matter  of  competent 
attestation  would  have  stood  upon  general  principles,  supposing 
no  judicial  determination  had  been  given.     Sefcondly,  How  the 
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authority  of  judicial  determinations  stands ;  for  if  there  are  any 
in  point,  they  are  certainly  proper  to  be  adhered  to.  And, 
thirdly,  How  these  two  rules  may  be  applied  to  the  present 
case. 

First,  as  to  general  principles :  The  power  of  devising  ought 
to  be  favoured.  It  naturally  follows  the  right  of  property.  It 
subsisted  in  this  kingdom  before  the  Conquest,  and  till  about  the 
reign  of  king  Henry  the  second,  when  it  ceased,  in  consequence 
of  feudal  tenure,  not  from  any  express  prohibition.  The  doctrine 
of  uses  revived  this  power ;  and  the  statute  of  uses  again  acci- 
dentally checked  it  This  occasioned  the  statute  of  wills  to  be 
soon  after  made ;  which  received  a  great  enlargement  .by  the 
alteration  of  tenures  in  the  reign  of  king  Charles  the  second. 
And  this  testamentary  power  over  property  is  more  reasonable 
in  this  kingdom,  than  ever  it  was  among  the  Greeks  and  Romans; 
sinc^  by  reason  of  primogeniture,  and  other  exclusive  rules  of 
descent,  the  succession  ab  intestato  among  us  is  not  so  equal 
and  universal  as  among  those  people.  The  statute  of  the  29  C.  2. 
was  not  meant  to  check  this  power,  but  only  to  guard  against 
C  94  ]  fraud.  In  theory  it  seemed  a  strong  guard ;  in  practice  it  may 
be  some  guard:  but  I  believe  more  fair  wills  have  been 
destroyed  for  want  of  observing  its  restrictions,  than  fraudulent 
wills  obstructed  by  its  caution.  In  all  my  experience  at  the  court 
of  delegates  (and  I  have  heard  the  same  from  many  learned 
civilians),  I  never  knew  a  fraudulent  will  which  was  not  liegally 
attested.  Courts  of  justice  ought  therefore  to  lean  rather  against 
than  in  support  of,  any  too  rigid  formalities. 

Suppose  the  subscribing  witnesses  honest,  how  Uttle  need  they 
know  ?  They  do  not  know  the  contents  :  they  need  not  be  to- 
gether ;  they  need  not  see  the  testator  sign ;  they  need  not  know  it 
to  be  a  will.  At  the  time  this  act  was  made,  the  law  rejected  no 
witness  to  prove  a  will,  unless  at  the  time  of  his  examination  his 
testimony  tended  to  jsupport  his  own  title,  and  enable  himself  to 
hold  or  recover  an  interest  under  it.  In  the  ecclesiastical  court, 
the  probate  is  conclusive  to  every  one  as  to  every  part.  If  a  le- 
gatee came  to  prove  it,  he  entitled  himself  to  his  legacy :  but 
if  the  legacy  was  contingent,  and  at  the  testator's  death  could 
not  take  effect ;  if  he  haa  the  same  or  a  greater  interest,  though 
the  will  should  be  set  aside,  he  was  a  witness :  a  release,  pay- 
ment, or  tender,  made  him  a  witness.  In  the  courts  of  comxnon 
law,  where  the  witness  had  a  charge  upon  land  devised  to.  an- 
other, he  was  just  in  the  case  of  a  personal  legatee.  If  he  had 
as  great  an  interest  the  other  way ;  if  his  interest  at  the  testator's 
death  could  never  take  effect;  if  there  was  a  release,  and  I  will 
add,  as  by  necessary  consequence,  if  there  was  payment  or  ten- 
der ;  —  he  was  a  witness.  Nice  objections,  of  a  remote  interest^ 
which  could  nqt  be  paid  or  released,  though  they  held,  in  othar 
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cases,  were  not  allowed  to  disqualify  a  witness  in  the  case  of  iC 
wiU ;  as  parishioners  might  prove  a  devise  to  the  use  of  the 
poor  of  the  parish  for  ever.  2  Sid.  109.  Interest  in  a  witness  is 
certainly  an  objection  to  his  competency:  this  arises  from  a 
presumption  of  bias :  it  is  no  positive  disability ;  as  if  a  parti-^ 
cular  age  was  required  and  wanting  in  a  witness:  It  is  only 
presumptive;  and  presumptions  only  stand  until  the  contrary  is 
made  apparent.  If  the  bias  be  taken  off,  the  objection  ceases. 
There  is  no  presumption  of  bias  m  a  witness,  who  at  tiie  time  of 
sighing  probabfy  knew  not  the  contents  of  the  testator's  will,  and 
aror  his  death  is  discharged  from,  or  has  renounced  all  interest 
arising  from  thence.  Nothing  can  be  more  reasonable,  than  to 
allow  this  objection  of  interest  to  be  purged  by  matter  subsequent 
to  the  attestation,  and  previous  to  the  trial,  if  it  were  only  for 
the  benefit  of  third  persons.  Shall  tokens  of  kindness  to  friends,  [  95  ] 
servants,  or  the  like,  who  may  be  unwarily  called  in  as  witnesses, 
vitiate  a  solemn  and  well-weighed  disposition  of  a  man's  estate ; 
when  by  p^ment  or  release  this  interest  may  be  at  once  re- 
moved? This  seems  the  more  unreasonable,  since  there  are 
methods  by  which  legatees  may  by  circuity  be  witnesses  to  a  de- 
vise in  their  own  favour,  without  either  payment  or  release.  If 
land  be  once  charged  with  legacies  by  a  well-attested  will,  lega- 
cies may  be  given  by  an  unattested  codicil  to  the  witnesses  of 
that  very  will. 

As  to  the  judicial  authorities :  In  all  cases  of  testimony  it  hath 
often  been  determined,  that  a  release  takes  off  all  objection  in 
point  of  interest.  And  therefore  I  ^ve  credit  to  the  dictum  of 
judge  Powis,  in  Viner^  tit.  Evidence,  F.  §  53.,  not  on  the  autho- 
rity of  the  reporter,  but  because  it  is  consonant  to  the  known 
practice  of  Westminster-hall  in  other  cases ;  viz.  That  it  had 
been  solemnly  agreed  by  the  judges,  that  where  a  person  had  a 
legacy  jgiven,  and  did  release  it,  he  was  a  good  witness  to  prove 
the  wiD.  The  case  of  Hilliard  and  Jennings  (of  which  Cartheafs 
is  the  best  report,  he  having  been  counsel  in  the  cause)  in  sub- 
stance is  much  the  same  as  that  of  Ansty  and  Dowsing,  In  this 
last  case,  the  wife  of  one  of  the  witnesses  had  an  annuity  charged 
on  die  lands  devised ;  no  release  was  had ;  no  payment,  no  ten- 
der, could  be  made ;  and  as  husband  and  wife  are  considered  as 
one  person,  this  was  a  material  objection  to  his  testimony ;  and  it 
was  upcm  llie  particular  circumstances  of  that  case,  and  not  upon 
any  general  doctrine,  that  the  judgment  in  that  case  was  founded, 
ssmt*  justice  Denison  soon  after  assured  me.  It  is  true,  the  lord 
diief  justice  Lee,  in  delivering  his  opinion,  went  into  the  general 
pointy  and  argued  as  if  the  credit  of  a  witness  could  not  be  purged 
or  mnied  by  an  act  subsequent  to  the  attestation;  wmch  he 
gfounded  on  a  maxim  of  the  Roman  law,  conditionem  testittm 
m^picere  debemm  eo  tempore  cum  signarent :  But  this  was  not 
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sufficiently  considered  j  as  will  appear  from  a  short  view  of  the 
Roman  testaments,  which  originally  could  only  be  made  as  a 
legislative  act  in  procinctity  or  m  comitiis  cdlatis:  but  after  the 
law  of  the  twelve  tables,  which  gave  the  power  of  private  testa- 
ments, testamentary  matters  were  usuaUv  transacted  per  es  4* 
libramy  under  the  fiction  and  in  the  form  of  a  sale  or  contract 
between  the  testator  amd  the  legatees.  These  symbols  were  used 
before  the  introduction  of  written  instiiiments :  and  to  this  sym- 
L  96  ]  bolical  sale  five,  and  afterwards  to  the  written  instrument,  seven 
witnesses  were  required,  who  must  be  citizens,  freemen,  aduks, 
and  attended  with  other  qualifications.  This  positive  capapitjr 
was  the  condition  of  the  witnesses  referred  to  in  the  Roman  law ; 
which  was  requisite  to  be  in  them  at  the  time  of  their  attestation 
or  signing,  and  not  afterwards ;  in  like  manner  as  where  a  sur- 
render must  be  made  into  the  hands  of  two  copyhold  tenants,  it 
will  not  be  good  if  made  into  the  hands  of  a  stranger,  though  he 
should  aftei'wards  become  a  copyholder.  The  interest  of  the 
witnesses  was  not  in  the  contemplation  of  the  law;  for  heirs 
were  admitted  as  subscribing  witnesses  after  the  symbolical  sale 
bad  ceased,  as  were  also  cestui  que  trusts  and  legatees.  The  con- 
sequence of  this  doctrine  of  lord  chief  justice  Lee  was,  that  no 
creditors  or  legatees,  if  the  estates  were  charged  to  pay  them, 
could  at  any  rate  be  good  witnesses.  And  yet  when  lord  Ayles- 
bury died  in  February,  1 746,  leaving  a  new-made  will,  witnessed 
by  three  servants,  to  all  of  whom  he  had  left  legacies  charged  on 
lands,  which  they  released  before  examination,  and  it  appearing 
that  by  a  former  will  dated  in  1 744«,  and  witnessed  by  other  per- 
sons, he  had  left  the  same  legacies,  the  lord  chancellor,  in  1 748, 
held  them  to  be  good  witnesses  to  the  second  will,  for  it  was 
indifferent  to  them  which  will  should  stand  good,  and  besides 
they  had  released.  And  in  the  case  of  Baugh  and  HoUamay^ 
1  P.  Will.  557 •i  lord  Buymond  lays  down  the  same  genejral 
doctrine  that  I  would  now  establish;  and  also  another  point, 
which  agrees  with  my  opinion,  that  an  interested  witness  may 
prove  a  devise  to  another,  though  not  to  himself.  In  all  judicial 
determinations,  devises  have  been  considered,  not  in  the  nature 
of  wills  by  the  Roman  law,  but  as  dispositions  and  conveyances 
of  real  estates ;  whence  it  is,  that  by  such  disposition  of  all  oi^e'^ 
estate,  lands  that  are  purchased  subsequent  thereto  will  not  pass : 
Therefore  the  interest  of  witnesses  to  devises  should  be  goveixied 
by  the  same  rules,  as  in  all  other  written  dispositions  of  real 
estates.  As  to  the  notion  started  in  the  argument  of  Ansty  and 
Dawsiiig^  of  four  devisee  witnesses  dividing  an  estate  among  diem- 
selves,  by  reciprocally  attesting  for  each  other ;  this  might  as  well 
be  effected  by  four  distinct. devises  separately  attested  by  three  of 
them  in  rotation.  But  in  either  case,  the  very  contrivance  would 
appear  so  fraudulent,  as  alone  to  be  sqfficient  (a.  set  it  asidk^ 
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With  respect  to  the  present  case,  on  its  own  particular  cir- 
cumstances :  —  These  witnesses  are  in  the  nature  of  legatees ; 
not  several  devisees.  The  presumption  of  interest  at  the  time  of 
attestation  is  taken  off  at  the  death,  by  the  principal  iunds  being 
more  than  sufficient.  It  is  taken  off  before  the  trial,  by  the  debts 
being  paid.  But  the  benefit,  at  the  time  of  attestation,  was  no- 
thing. It  doth  not  appear  the  principal  funds  then  were  defi- 
cient. The  legacy  is  a  bare  possibility,  upon  a  contingency, 
which  contingency  never  happened.  But  I  will  go  farther ;  I 
think  a  charge  to  pay  debts  ought  not  to  incapacitate  subscribing 
witnesses,  although  they  wanted  and  claimed  the  benefit  of  it. 
Every  honest  man  should  make  that  charge  in  his  will.  He 
who  omits  it,  is  said  to  sin  in  his  grave.  Fraud  cannot  be  pre- 
sumed, from  inserting  a  clause  which  it  would  be  iniquitous  not 
to  put  in.  No  man  would  resort  to  wicked  and  fraudulent 
practices,  to  get  his  debt  charged  upon  land  by  the  will  of  his 
debtor.  If  he  suspected  the  debtor's  circumstances,  he  would 
not  stay  till  his  death,  or  trust  to  a  revocable  security.  The 
presumption  of  fraud  in  this  case-  would  be  against  justice  and 
truth :  and  the  public  inconvenience  so  great,  that  hardly  a 
will  could  stand.  This  charge  ought  to  be  in  every  will.  The 
persons  attending  upon  a  dying  testator,  and  therefore  most 
common  witnesses,  are  generally  in  some  degree  creditors ;  such 
as  servants,  parson,  attorney,  and  apothecary :  and  the  disallow- 
ing such  persons  to  be  witnesses  cannot  answer  any  ends  of  pub- 
lic utility^  Upon  the  whole,  we  are  all  of  opinion,  that  this  will 
is  duly  attested  by  three  witnesses.     Black,  Rep,  95.  (/) 

Afiierwards,  in  the  case  of  Hindson  and  Kersey^  JE,  5  G.  3. 

1764,  a  special  case  was  reserved  from  Appleby  assizes  before 

}ir.  Justice  Batkurst  in  1760,  which  was  thus:   John  Knott, 

being  seised  of  a  messuage  and  other  tenements,  at  Mauls  Me- 

bum,  in  the  county  of  Westmoreland,  by  his  will  bearing  date 

August  16,  1734,  (which  was  before  the  mortmain  act  of  9  G.  2. 

and  therefore  that  was  out  of  the  question,)  devises  his  messuage 

and  lands'  in  the  will  particularly  mentioned  (afler  the  death  of 

his  wife)  to  John  White,   Christopher  Moss,  Henry  Holm^ 

William  Dent,  Robert  Burra,  and  William  Burra,  in  trust, 

that  they  and  their  sucessors  for  ever  dispose  of  the  rents  and     [  98  ] 

prc&ts  to  poor  orphans,  aged,  and  impotent  people  within  the 

township  of  Mauls  Mebum,  and  put  out  the  children  of  such 

poor  peqple  apprentices.     Other  lands  and  tenements  there  he 

devised  to  his  wife  for  life,  remainder  to  Anne  Gibson  for  life, 

remainder  to  Mary  Brown  for  life,  remainder  to  Anne  Hebson 

in  fee.     Anne  Gibson  (afler  the  wife's  death)  entered  as  devisee 

on  that  part  devised  to  her ;  and  the  heirs  at  law  brought  an 


-to. 


(/)  8.  C.  i  Bur.  414.   J[See  84.  note.'] 
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ejectment,  alleging  that  the  will  was  not  duly  attested  aoccml- 
ing  to  the  statute  of  frauds.  The  witnesses  were  two  of  the 
said  trustees,  Henry  Holme  and  Robert  Burra,  and  the  third 
John  Mitchell;  all  of  whom,  at  the  time  of  the  attestation,  and 
at  the  death  of  the  testator,  and  long  after,  were  respectively 
seised  of  messuages  and  tenements  in  the  said  township  of  Mauls 
Meburn,  and  were  assessed  to  and  paid  the  poor  tax  there.  But 
before  the  time  of  trial,  the  said  Henry  Holme  and  Robert 
Burra  released  all  their  interest  under  the  will  to  the  other 
trustees,  and  they  and  also  John  Mitchell  conveyed  away  their 
respective  messuages  and  tenements  within  the  said  township. 
The  question  was,  whether  under  these  circumstances  the  said 
writing  purporting  to  be  the  will  of  the  said  John  Knott  was 
sujBScient  and  effectual  to  pass  the  aforesaid  lands  and  tenements 
to  the  said  Anne  Gibson.  —  Upon  the  hearing  of  this  cause  in 
the  court  of  common  pleas,  the  three  puisne  judges  delivered 
their  opinion  in  favour  of  the  will ;  and  the  lord  chief  justice 
Pratt  (afterwards  lord  Camden)  declared  his  opinion  against  it, 
and  argued  to  the  following  effect :  Two  questions  arise  out  of 
this  will,  first.  Whether  it  is  executed  according  to  the  statute 
of  frauds ;  and  secondly,  If  not,  whether  the  objection  to  it  is 
cured  by  the  late  act.  In  handling  this  subject,  I-  shall  be 
obliged  to  differ  from  the  opinion  of  the  court  of  king's  bench 
delivered  by  lord  Mansfield  in  die  case  of  Wyndham  and  Chet" 
wynd  /  or  rather  (for  so  I  wish  to  put  it)  I  shall  agree  with  the 
jud^ent  of  the  same  court  delivered  by  lord  chief  justice^  Lee 
in  the  case  of  Ansty  and  Doming.  For  as  both  the  opinions 
are  justified  by  authorities  of  equal  weight,  a  man  may  take 
either  side  without  hazarding  his  reputation.  The  cas^  of 
Wyndham  and  Chetwynd  supposes  that  the  word  credible  in  the 
act  is  only  a  word  of  course,  and  ought  not  to  be  attended  tp  tis 
conveying  any  special  legal  meaning ;  and  that  the  other  wiord 
witness  is  to  be  expounded  by  common  law  analogy.  From 
t  99  ]  whence  this  TUle  was  taken,  that  as  at  common  law  no  man  was 
allowed  to  be  a  witness  to  prove  an  interest  for  himself;  so  since 
the  statute,  no  man  shall  by  his  own  subscription  take  an  interest 
wliich  he  Qould  not  prove  at  the  time  by  his  own  examination. 
And  from  the  rule  thus  framed  it  was  concluded,  not  only  that  a 
rele^^  or  payment  will  re-establish  the  witness,  if  his  incom- 
petency really  stands  in  the  way ;  but  further,  that  such  a  wit- 
ness may  even  without  a  release  be  competent  enough  to  prove 
the  will  for  every  person  except  himself. 

In  opposition  tp  this  reasoning  I  propose  to  maintain,  that  this 
credibility,  which  I  shall  prove  to  be  competency,  is  a  necessary 
and  substantial  qualification  of  the  witness,  at  the  time  of  attest- 
ation ;  that  if  the  witness  is  incompetent  at  that  time,  he  cannot 
purge  himself  afterwards,  either  by  release  or  payment,  so  as  to 
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set  up  Ihe  will ;  and  that  lie!  cannot  be  a  witness  iii  that  case  to 
establish  any  part  of  the  will,  but  that  the  whole  is  void  for  ever. 
As  my  brothers  difier  with  me  upon  the  second  question,  by  hold- 
bg  that  the  witnesses  are  competent  by  the  rule  of  law,  1  might, 
if  I  thought  it  fitting,  leave  fill  the  other  points  undiscussed,  as 
not  absolutely  necessary  to  the  decision  of  this  case.  And  I 
should  have  been  glad  for  several  reasons  to  have  done  it^  if 
other  reasons  more  weighty  with  me  had  not  determined  me  the 
other  way.  One  is,  that  as  the  whole  argument  is  connected  by 
a  chain,  those  parts  whereon  I  am  bound  to  speak  could  not  be  so 
clearly  illustrated,  if  the  others  were  omitted ;  for  they  all  throw 
light  upon  each  other,  and  the  former  are  proper  and  material 
introductions  to  the  latter.  Another  reason  is,  that  as  the  same 
case  may  again  exist,  and  even  this  case  may  yet  come  before 
another  court;  and  likewise,  as  no  cases  of  the  like  kind,  in  my 
opinion,  are  cured  by  the  late  act ;  but  that  future  wills,  as  well 
us  those  that  are  past,  under  such  like  attestations,  must  occasion 
the  same  questions,  when  they  happen  to  be  contested :  1  think 
myself  bound  in  duty  to  declare  my  dissent  to  the  last  opinion 
of  lord  Mansfield,  and  do  my  best  endeavours  to  restore  that  of 
lord  chief  justice  Lee,  which  has  been  so  considerably  shaken,  I 
may  say  overturned ;  because  the  last  opinion,  if  it  is  acquiesced 
under,  almost  always  governs,  and  becomes  the  leading  case.  I 
am  very  sensible  at  me  same  time,  that  I  am  destroying  an 
honest  will,  upon  a  nominal  objection;  for  the  interest  here, 
whidi  I  must  treat  as  a  serious  incapacity,  is  too  slight  even  to 
di^rage  the  witness's  credit,  if  he  could  be  sWom :  and  yet  I  [  100  ] 
must  adjudge  him,  upon  this  objection,  to  be  a  person  so  desti- 
tute of  all  credit,  that  he  is  not  fit  even  to  be  examined.  But  as 
it  is  not  my  business  to  decide  cases  by  my  own  rule  of  justice, 
but  to  declare  the  law  as  I  find  it  laid  down;  if  the  statute  of 
frauds  has  enjoined  this  determination,  it  is  not  my  opinion,  but 
the  judgment  of  the  l^islature.  As  I  am  satisfied,  however^ 
that  this  will  was  &irly  executed,  I  am  very  glad  my  brothers, 
by  dtfiering  from  me,  have  enabled  me  to  give  judgment  in 
&votir  of  it,  against  my  own  opinion.  Before  I  proceed,  I  de- 
sire it  may  be  understood,  that  I  do  by  no  means  deny  the 
aothority  of  the  judgment  in  Wyndham  and  Chettxynd ;  for  that 
case  was  not  determined  only  upon  the  general  principleisi,  which 
I  am  obliged  in  this  argument  to  deny,  but  upon  its  own  general 
as  well  as  particular  circumstances,  none  of  which  can  be 
applied  to  the  case  of  a  mere  legatee  witness.  The  first  general 
inquiry  then  being  this,  who  are  those  witnesses  which  are 
described  in  the  act  by  the  word  credible?  I  answer,  in  one 
word^  they  are  competent  witnesses,  and  no  other.  And  when  it 
is  further  asked,  at  what  time  must  the  witnesses  be  endued  with 
this  qualification  ?  I  say,  that  they  must  be  clothed  witli  it  at ' 
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the  time  of  attestation.  And  here  I  must  premise  one  observ- 
ation, that  there  is  a  great  difference  between  the  method  of 
proving  a  fact  in  a  court  of  justice,  and  the  attestation  of  that 
&ct  at  the  time  it  happens.  These  two  things  I  suspect  have 
been  confounded.  Whereas  it  ought  always  to  be  remembered, 
that  the  great  inquiry  upon  this  question  is,  how  the  will  ought 
to  be  attested,  and  not  how  it  ought  to  be  proved.  The  new 
thing  introduced  by  the  statute  is  the  attestation ;  the  method  of 
provmg  this  attestation  stands  as  it  did  upon  the  old  common- 
law  principles.  Thus,  for  instance,  one  witness  is  sufficient  to 
prove  what  all  the  three  have  attested ;  and  though  that  witness 
must  be  a  subscriber,  yet  that  is  owing  to  the  general  common- 
law  rule,  that  where  a  witness  hath  subscribed  an  instrument, 
he  must  be  always  produced,  because  it  is  the  best  evidence. 
This  we  see  in  common  experience :  for  after  the  first  witness 
has  beeii  examined,  ^e  will  is  always  read.  The  statute  says, 
the  will  must  be  executed  before  three  credible  witnesses.  If  it 
be  asked,  whether  the  quality  of  credibility  is  requisite  in  the 
witness  at  the  time  of  attestation  ?  I  answer,  nothing  can  be 
more  clear  upon  the  words,  if  credibility  means  any  thing ;  for 
[  101  ]  what  is  the  clause,  but  a  description  of  those  solemnities  that  are 
to  attend  the  execution  ?  among  which  the  presence  of  credible 
witnesses  is  miade  necessaiy.  It  is  admitted,  that  if  any  other 
description  had  been  added  to  the  witnesses,  that  must  have  be- 
longed to  them  at  the  time :  as  if  three  Englishmen,  or  three  fiill- 
aged  persons  had  been  required,  these  adjuncts  would  have  been 
necessary  at  the  time ;  and  if  so,  I  see  not  by  what  rule  of  con- 
struction one  epithet  or  adjunct  can  be  distinguished  from 
another.  Nay,  if  the  word  credible  be  expunged,  and  the  word 
witness,  as  it  is  admitted,  doth  of  itself  alone  include  competent, 
still  competency  must  be  essential  to  the  witness  at  the  time  of 
execution :  and  a  competent  witiless  in  the  eye  of  the  law  is  a 
witness  that  is  not  infamous  nor  interested.  So  that,  take  it 
which  way  we  will,  an  interested  witness  cannot  be  the  witness 
the  law  intends  to  be  present  at  the  execution.  And  that  the 
statute  had  a  main  view  to  the  quality  of  the  witnesses,  will 
appear  from  this  consideration ;  namely,  that  a  will  is  the  only 
instrument  in  it  required  to  be  attested  by  subscribing  witnesses 
at  the  time  of  execution.  It  was  enough  for  leases  and  all 
oither  conveyances,  marriage  agl*eements,  declarations,  and  as- 
signments of  trust,  to  be  in  writing :  these  were  all  transactions 
of  health,  and  protected  by  valuable  considerations  and  antece- 
dent treaties ;  the  power  of  a  court  of  equity  was  fully  sufficient 
to  meet  with  every  fraud  that  could  be  practised  in  these  casesy 
after  the  contract  was  reduced  into  writing.  But  a  will  was  a 
voluntary  disposition,  executed  suddenly  in  the  last  sickness, 
oftentimes  almost  in  the  article  of  death.      And.  the  only  ques- 
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tion  that  can  be  asked  in  this  case  is,  Was  the  testator  in  bis 
senses  when  he  made  it  ?  and  consequently,  the  tune  of  execu- 
tion is  the  critical  minute  that  requires  guard  and  protection. 
Here  you  see  the  reason  why  witnesses  are  called  in  so  empha* 
tically.     What  fraud  are  they  to  prevent  ?  Even  that  fraud  so 
commonly  practised  upon  dying  men,  whose  hands  have  sur- 
vived their  heads;  who  have  still  strength  enough  to  write  a 
name,  or  make  a  mark,  though  the  capacity  of  disposing  is 
dead.     What  is  the  condition  of  such  an  object  in  the  power  of 
a  few  who  are  suffered  attend  him,  wheedled  or  teazed  into  sub- 
mission for  the  sake  of  a  little  ease,  put  to  the  laborious  task  of 
recollecting  the  full  state  of  all  his  affairs,  and  to  weigh  the  just 
merits  and  demerits  of  those  who  belong  to  him,  by  remembering 
all,  and  forgetting  none  ?  Such  an  act,  to  be  done  at  such  a  time, 
is  so  pregnant  with  suspicion,  that  a  formal  declaration  of  the    [  102  ] 
testator's  sound  and  disposing  mind  and  memory,  though  he  is 
weak  in  body,  is  grown  to  be  a  common  introductory  clause  to 
almost  every  testament     Who  then  shall  secure  the  testator  in 
this  important  moment  from  imposition  ?  Who  shall  protect  the 
heir  at  law,  and  give  the  world  a  satisfactory  evidence  that  he 
was  sane  ?  The  statute  says,  three  credible  witnesses.     What  is 
their  employment  ?  I  say,  to  inspect  and  judge  of  the  testator's 
sanity  before  they  attest.     If  he  is  not  capable,  the  witnesses 
ought  to  remonstrate  and  refuse  their  attestation.     In  all  other 
cases  the  witnesses  are  passive ;  here  they  are  active,  and  in  truth 
the  principal  parties  to  the  transaction :  the  testator  is  intrusted 
to  their  care.     Sanity  is  the  great  fact  the  witness  has  to  speak 
to,  when  he  comes  to  prove  the  attestation ;  and  that  is  the  true 
reason  why  a  will  can  never  be  proved  as  an  exhibit  viva  voce  in 
chancery,  though  a  deed  may ;  for  there  must  be  liberty  to  cross- 
examine  to  this  fact  of  sanity.     From  the  same  consideration,  it 
is  become  the  invariable  practice  of  that  court,  never  to  esta- 
blish a  will  unless  all  the  witnesses  are  examined ;  because  the 
heir   has  a  right  to  proof  of  sanity  from  every  one  of  them 
whom  the  statute  has  placed  about  his  ancestor.  (7)     And  yet 
this  duty  of  the  witness,  this  solemn  trial  of  the  testator's  sanity^ 
hath  been  called  a  matter  of  form,  and  of  no  use  to  prevent 
irands.     I  am  of  a  very  contrary  opinion.     That  many  fraudu- 
lent wills  have  been  made  since  the  statute,  and  all  formally  ex- 
ecuted, I  j^ave  no  doubt;    and  I  am  afraid  these  frauds  will     ^ 
continue  to  the  end  of  time ;  for,  what  law  can  totally  extinguish 
wickedness,  and  reform  mankind  ?  But  if  a  law  is  to  be  sli^ted^ 
because  it  doth  not  entirely  eradicate  the  mischief  it  was  made  to 
prevent,  no  law  whatever  can  esc9,pe  censure.     Many  bad  wills 
Imve  baen  made ;  but  who  can  tell  me  how  many  have  been  pre- 
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vented  ?  The  design  of  the  statute  was,  to  prevent  wills  that 
ought  not  to  be  made,  and  always  operates  silently  by  intestacy,^ 
I  have  no  boubt  but  that  a  thousand  estates  have  been  saved  by 
this  excellent  provision.  It  is  called  a  guard  in  theory  only; 
whereas  almost  every  delirious  paralytic,  that  is  suffered  to  die 
intestate,  is  preserved  by  this  law,  and  gives  testimony  of  its 
utility.  But  if  you  once  treat  this  part  of  the  solemnity  as  a 
form,  and  call  the  devisees  and  legatees  into  the  sick  man's 
chamber ;  the  whole  ceremony  will  then,  I  admit,  become  a 
mere  form :  nay  it  will  be  worse,  it  will  be  a  snare  to  the  testa^ 
[  103  ]  tor ;  and  instead  of  being  a  prevention,  it  will  be  a  protection  of 
fraud.  I  will  close  this  reasoning  with  the  words  of  the  court  in 
the  case  of  Lea  and  Libb^  as  reported  in  Carth.  37-  **  "Us  true, 
"  the  intent  of  the  statute  was  to  prevent  fraud ;  but  though  no 
^^  suspicion  of  fraud  appears  in  this  case,  yet  the  statute  hath 
"  prescribed  a  certain  method,  which  every  one  ought  to  pursue 
*^  to  prevent  fraud.''  And  if  this  is  the  true  language  of  the 
statute  of  frauds,  the  consequence  is  undeniable,  that  the  incom- 
{^tency  can  never  be  purged,  and  that  the  whole  will  is  void  for 
ever. 

This  being  the  criterion  of  credibility,  I  proceed  to  consider, 
how  far  the  witnesses  to  this  will  are  affected  by  it.  The  case  is 
this :  The  testator  deviseth  certain  lands  to  trustees,  to  be  ap- 
plied to  the  use  of  such  poor  as  by  reason  of  infancy,  impotence, 
or  old  age,  are  unable  to  work,  and  to  place  out  ^prentices  the 
children  of  such  poor.  The  three  witnesses  who  attested  the 
will  are  seised  of  lands  in  fee  within  the  parish  at  the  time  of 
attestation.  The  objection  is,  that  these  witnesses  cannot  be  ad- 
mitted to  prove  the  will  in  court,  while  they  remain  so  seised, 
because  by  the  establishment  of  the  will  they  will  derive  an  in- 
terest to  themselves  in  respect  of  those  lands.  Their  interest  is 
this,  that  as  the  poor  rate  must  be  reduced  in  proportion  to  the 
value  of  this  benefaction,  their  estates  will  become  rate-free  for 
so  much  for  ever.  And  although  the  devise  at  the  time  of  the 
testator's  death  was  future,  and  did  not  take  effect  till  some  years 
afler;  yet  it  was  a  present  benefit  to  the  owner  of  those  lands, 
and  made  them  immediately  more  valuable,  in  consideration  of 
this  future  easement.  It  is  objected,  that  the  interest  claimed 
imd6r  the  wiU  is  nothing ;  that  it  is  nothing  at  present;  that  it 
is  contingent  in  future ;  and  that  at  most  it  is  extremely  minute. 
'Tis  true,  it  is  not  given  to  the  parishioners ;  but  it  is  an  interest 
derived  to  the  parishioners  in  consequence  of  the  will :  which  is 
the  common  case  of  penalties  given  to  the  poor ;  they  gain  if  the 
will  is  established,  they  lose  iiit  is  set  aside.  I  do  admit  also^  it 
is  no  easement  in  present;  but  in  respect  of  future  easement^  it 
is  even  now  a  present  and  lasting  benefit;  and  in  truth,  all 
future  interests^  whether  certain  or  con^gent,  whether  now  or 
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hereafter  to  be  enjoyed,  are  present  benefits,  have  a  price,  and 
are  saleable.  The  court  of  chancery  thereifore  hath  very  sensi- 
bly pronounced  possibilities  to  be  vested  interests,  and  made 
them  transmissible*  A  fee  expectant  upon  a  thousand  years' 
teim  has  been  sold- for  money.  Let  me  put  the  case  of  an  exe«  [  104  3 
cutory  devise  of  an  estate  of  10,000/.  a  year,  and  the  life  before 
it  in  a  deep  consumption^  (I  am  entitled  to  put  the  strongest 
case  I  please,)  could  this  devisee  be  a  competent  witness  to  prove 
the  will  ?  The  answer  must  be,  he  could  not.  Tell  me  then 
what  chances  are  valuable  and  what  not  ?  Till  this  line  is  drawn, 
I  must  insist  that  all  chances  are  valuable.  As  to  the  objection^ 
that  the  interest  is  minute,  and  that  a  small  interest,  as  in  TownS" 
hend^s  case,  ought  not  to  disquali^  witnesses :  I  do  conceiv^ 
that  however  that  point  might  have  oeen  litigated  formerly,  yet 
now  the  law  is  clearly  settled,  and  the  witness  must  be  rejected, 
if  he  has  any  interest,  be  it  ever  so  smalL  The  point  was  dis- 
puted for  above  twen^  years,  in  the  case  of  toll  or  custom 
claimed  by  the  city  of  London,  upon  importation,  called  by  the 
name  of  water  bailage.  The  question  was,  whether  freemen 
might  be  witnesses.  Nothing  can  be  more  minute  than  such  an 
interest ;  and  yet  after  many  opinions  pro  and  con.  it  was  finally 
settled  that  jthey  were  not  witnesses.  True  it  is,  that  the  inte- 
rest of  the  witnesses  in  some  cases  is  drawn  so  fine,  that  it  is 
scarce  perceptible;  and  yet  that  glimmering,  that  scintilla^  sball 
be  as  powerful  to  exclude  the  witness  as  the  most  substantial 
proof.  Tlie  true  ground  whereof  is  this ;  that  as  no  positive 
law  is  able  to  define  the  quantity  of  interest  that  shall  have  no 
influence  upon  the  minds  of  men,  it  is  better  to  leave  the  rule 
inflexible  than  permit  it  to  be  bent  by  the  discretion  of  the 

jucbe. [And  therefore  to  divest  a  legatee  witness   of  all 

kind  of  interest  in  time  to  come,  the  late  act  hath  taken. the 
most  effectual  method,  by  making  his  legacv  totally  void.  In 
the  present  case,  the  parties,  to  avoid  any  mrther  litigation,  came 
to  an  agreement  and  divided  the  estate  amongst  them.] 

In  the  case  of  Pendock  and  Mackender^  H.  28  G.  2.  On  a 
special  case  reserved  at  the  assizes,  the  question  was,  whether 
one  of  the  witnesses  to  the  will  was  a  sidBcient  witness  within 
the  statute,  who  before  the  time  of  attestation  had  been  indicted, 
tried,  and  convicted  for  stealing  a  sheep,  and  was  found  guilty 
to  the  value  of  ten  pence,  and  had  judgment  of  whipping. 
After  three  argiunents  at  the  bai*,  the  whole  court  of  common 
pleas  were  clearly  of  opinion  that  he  was.  not  a  competent  wit- 
ness ;  and  laid  it  down,  as  a  rule,  that  it  is  the  crime  that  creates 
the  infiuny,  and  takes  aw^y  a  man's  competency,  and  not  the  [  105  3 
punishment  for  it;  and  it  is  absurd  and  ridiculous  to  say  it  is 
the  punishment  that  creates  the  infamy.  The  piUory  ha^  been 
always  looked  Upon  as  infamous,  and  to  take  away  a  man's  com- 


105  Wiille^     Form  and  manner. 

peteticy  asa  mtness.  But  to  shew- the  absurdity  of  this  notion, 
suppose  a  man  is  convicted  on  the  statute  against  deer  stealing, 
there  is  a  penalty  of  30/.  to  be  levied  by  distress,  and  if  he  has 
no  distress,  he  is  to  be  put  in  the  pillory ;  so  that  if  the  pillory 
be  infamous,  the  person  convicted  (according  to  this  notion)  will 
be  so  if  he  has  not  SO/.,  but  if  he  has  SO/,  he  will  not  be  infamous. 
Petit  larcency  is  felony :  and  there  is  no  case  where  a  person 
convicted  thereof  was  ever  admitted  to  be  a  witness.  2  JVilsofi^ 
18. 
Of  goods.  2.  A  written  will  of  goods  and  chattels  is  not  altei'ed  as  to 
this  matter  by  the  said  statute,  but  continues  as  it  was  before. 

Concerning  which,  it  is  said  in  3  Salk.  396.  that  by  the  canon 
law,  and  also  by  the  common  law,  two  witnesses  are  requisite  to 
prove  a  will  of  goods. 

For  one  witness  by  the  civil  law,  unto  which  the  other  laws 
are  conformed  in  this  matter,  is  as  no  witness  at  all.  1  P. 
fVilU  IS. 

So  in  the  case  of  Tkwaites  and  Smithy  M,  1696.  Before  the 
delegates.  Where  there  were  only  three  witnesses  to  the  will, 
and  two  of  them  children  of  the  residuary  legatee;  the  will  was 
set  aside,  children  (by  reason  of  the  affection  and  duty  which 
they  owe  to  their  parents)  not  being  allowed  to  be  witnesses  by 
the  civil  law.  —  But  on  a  commission  of  review  being  sued  out, 
the  parties  agreed,  and  the  executor  renounced.  And  the  re- 
porter makes  a  quaere,  Whether  if  the  will  in  question  appeared 
to  be  written,  or  so  much  as  subscribed  by  the  testatoi^s  own 
band,  it  would  not  have  been  good  without  any  witness  at  all  ? 
IP.  J^.IS. 

And  Swinbum  says,  if  it  be  certain  and  undoubted,  that  the 
testament  is  written  or  subscribed  with  the  testator's  ovm  hand, 
in  this  case  the  testimony  of  witnesses  is  not  necessary ;  but  if  it 
be  doubtful,  whether  the  testament  were  written  or  subscribed 
by  the  testator,  in  this  case  the  testimony  of  witnesses  is  neces- 
sary to  confirm  the  same  to  be  the  testator's  own  hand.  Swin. 
853. 

And  although  witnesses  to  prove  the  will  may  be  necessary, 
yet  it  doth  not  seem  to  be  of  absolute  necessity  that  the  names  of 
these  witnesses  should  be  by  them  subscribed  to  the  will. 
[  106  ]  In  the  case  of  Limbery  against  Mason  and  Hyde^  T.  8  G.  2^ 
several  cases  were  cited  wherein  these  strict  formalities  were  de- 
termined not  to  be  requisite.  As  in  the  case  of  Wright  and 
Waltkoe^  H.n  10*  There  were  three  testamentary  schedules, 
whereof  one  was  without  date ;  the  second  was  written  In  witness, 
but  there  was  no  witness:  the  third  concluded  abruptly;  y^ 
being  written  by  the  testator,  they  were  declared  to  be  his  will. 
Comyn,  452. 

So  ill  the  caae  of  Worlick  and  Pollety  1711.     Before  the  dele* 
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sates.  The  testatrix  sent  for  a  person  to  make  her  will ;  gave 
nim  instructions  for  the  same ;  when  he  had  wrote  it,  he  read  it 
to  her ;  she  approved  it;  declared  it  to  be  her  last  will;  sent  for 
three  witnesses  to  see  her  execute  it ;  Signed  and  sealed  was  writ- 
ten, but  she  died  before  any  other  execution:  yet  it  was  held  a 
good  will.  For  though  the  first  sentence  for  it  was  reversed 
upon  an  appeal,  yet  it  was  afterwards  affirmed  by  the  delegates. 
( (nmpt,  452. 

And  by  Gilbert  chief  baron :  If  a  will  be  made  of  goods,  and 
written  in  the  party's  own  hand,  without  any  witness  at  all,  it  is 
allowed  to  be  good,  and  the  statute  doth  not  require  any  witnesses 
to  chattels  only.  Gilb.  Rep,  260. 

In  the  case  of  Brown  and  Heathy  1721.  A  will  of  a  real  and 
personal  estate  was  prepared  in  order  to  be  executed,  though 
there  were  several  blanks  in  it,  and  the  testator  died  before  ex- 
ecution; yet  it  was  held  a  good  will  for  the  personal  estate:  and 
thpugh  more  was  intended  to  be  done,  yet  it  shall  be  good  for 
what  is  done.     Comyn^  45S. 

So  in  the  case  of  Loveday  and  Claridge^  1730.  The  testator 
intending  to  make  his  will,  pulled  a  paper  out  of  his  pocket, 
wrote  down  some  things  with  ink,  some  with  a  pencil,  and 
though  it  had  no  conclusion,  but  appeared  to  be  a  draught 
which  he  intended  after  to.  finish,  for  it  was  not  signed,  but  had 
at  the  end  a  calculation  of  his  effects,  an  account  of  his  tea  table, 
and  an  order  to  pay  a  dividend  of  stocks ;  yet  it  was  held  to  be  a 
wilL     Conyn^  452. 

So  in  a  case  where  the  testator  gave  instructions  to  make  his 
will  of  his  real  and  personal  estate ;  and  when  it  was  brought 
to  him,  he  made  several  alteratiofis,  and  then  wrote  the  whole 
over  as  altered  with  liis  own  hand :  this  being  found  in  his  study, 
though  not  signed  or  sealed,  was  held  a  good  will  (as  to  the  per- 
sonal estate).  It  is  true,  the  first  sentence  was,  that  he  died  in«  [  107  ] 
testate,  but  that  was  reversed  by  the  del^ates.   Comyn^  453.  {m) 


(m)  So  also  a  will  made  under  a  power,  but  not  duly  attested  to 
pass  real  estate,  was  deemed  a  good  execution  of  the  power  as  to  the 
personalty.    Duffy,  Dalzell,  1  Bro.  C,C,  147* 

[So  a  nuncupative  will  failed  to  be  established,  when  minors  were 
concerned  for  want  of  proof  of  rogatio  testiunif  within  29  Car,  2.  c.  3. 
§  19.,  which  has  always  been  strictly  construed.  Bennett  v.  Jackson^ 
iPhill.  Rep,  190.  Parsons  v.  Milter,  id.  194.  The  act  seems  to 
intend  that  the  act  should  originate  with  the  party  :  where  therefore 
the  words  were  merely  spoken  in  answer  to  questions  put  by  persons 
standing  round,  the  will  was  pronounced  against.  Parsons  v.  Miller^ 
I  Phm,R.  195.^ 

Many  cases  might  be  cited,  in  which  an  unexecuted  paper  has   [Uneie. 
been  held  to  be  a  good  will,  as  to  personal  mopertyy  and  others  in  cuted 
which  it  has  been  decided  not  to  be.    The  doctrine  of  the  ecclesi-  PH»«n> 
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when  held 
testamen- 
tary in 
general.] 


Instruc- 
tions for 
drawing  a 
will,  con- 
tained in  a 
letter  to  an 
attomeyy 
established 
as  a  will. 


3,  By  the  same  statute  of  the  22  C*  2.  c.  3.   All  declarations 
or  creations  of  trusts  or  confidences,  of  any  lands,  tenements,  or 

astical  courts  is,  that  it  is  incumbent  on  the  parti/  propounding  such  a 
paper ,  to  shew  that  it  was  the  intention  of  the  deceased  to  execute  itf 
and  that  he  was  prevented  so  doing  by  sudden  death,  or  indisposition, 
which  rendered  tiim  incompetent  to  perform  any  serious  or  rational 
act.  The  most  common  case  which  occurs,  b  that  of  a  paper  dispos- 
ing of  real  and  personal  property,  to  which  is  added  a  clause  of  attest- 
ation, but  the  names  of  the  witnesses,  and  the  signature  of  the 
deceased,  are  wanting.  The  presumption  of  law  arising  from  such  a 
circumstance  is,  that  the  deceased  had  either  abandoned  his  intention 
of  executing  the  paper,  or  that  he  had  never  fully  made  up  his  mind 
on  the  subject.  It  is,  however,  a  presumption,  the  effect  of  whidi 
may  be  repelled,  [see  infra^  this  note,]  by  shewing  that  the  deceased 
was  prevented  executing  it  by  death,  deprivation  of  understanding, 
or  any  other  incapacity  occasioned  by  indisposition.  The  validity, 
therefore,  of  a  paper  of  this  kind  depends  on  the  subsequent  estab- 
lishment of  this  fact,  viz.  **  the  intention  of  the  deceased  to  execute 
<<  it,"  which  must  necessarily  be  uncertain ;  and  this  accounts  for  the 
seeming  diversity  which  appears  in  the  decisions  of  the  ecclesiastical 
courts  m  cases  of  this  description.  The  following  cases  have  been 
decided  with  respect  to  unexecuted  papers,  some  of  which  were 
established  as  valid  wills,  and  the  others  were  held  not  to  be. 

Catharine  Lloyd,  an  old  lady,  wrote  the  following  letter,  directed 
to  James  Brownmg,  Esq.,  at  his  chambers,  Lincoln's  Inn  Square. 

*'  I  make  no  boubt  S*^  if  what  I  am  now  going  to  say  should  be 
*<  possible  to  gain  if  I  shou'd  recover  this  illness  &  if  fesable  with  my 
<<  mquiring  &  your  help  without  great  expence,  but  that  you. will 
*'  thmk  it  worth  my  while  and  as  I  have  the  real  Writings  to  produce 
"  and  shall  have  more  intelligence  by  a  Person  that  is  going  down 
<^  that  has  an  Estate  lying  near  Wooten  Pilling  that  will  send  me  a 
<<  line  that  if  such  persons  as  are  nominated  do  possess  and  reside 
<<  their  I  do  hear  the  Person  that  I  did  employ  was  comanded  to  see 
'^  again  as  being  a  very  proper  man  &  so  great  a  Call  as  has  been  for 
*<  He  had  ben  in  the  King  of  Prussias  sevis  and  received  a  Shot 
<<  thro  his  wright  arm  and  by  that  got  his  discharge  which  He  shew'd 
<<  me  —  But  in  case  of  my  demise  I  desire  you  will  draw  up  and  leave 
some  Blanks  for  some  small  legacies  that  after  my  Funeral  Charges 
are  defrayed  with  decency  then  except  some  legacies  I  give  and 
bequeath  to,  John  Browning,  Esq''^  my  dear  and  well  beloved 
<<  Cousin  my  Lands,  and  Tenements  Hereditaments  att  Wooten 
'<  Pilling  in  the  County  of  Bedford  and  also  a  Message  and  Tene- 
<<  ment  lying  in  Bucklersbury  near  the  Mansion  House  in  the  City  of 
<<  London  and  you  by  taking  possession  will  find  my  Writings  to 
**  prove  and  also  what  Stock  I  shall  have  remaining  in  the  said  John 
"  Birowning  Esq^*  Hands  —  I  am 

"  &c  yours 
"  Cath  Lloyd 

**  This  you  have  under 

"  my  Hand,  if  any  thing 

"  should  happen  before  the  Writing 

"  is  drawn  up*' 
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hereditaments,  shall  be  manifested  and  proved  by  some  writing 
signed  by  the  party  who  is  by  law  enabled  to  declare  such  trust, 

^'  If  my  assits  will  afford  it  to  pay  in  the  Burow  of  Southwark 
*^  £  and  to  Miss  July  Poney  thirty  Pounds  Isaac  Apothecary 

*'  a  small  debt  to  Wheeler  Baker  m  S'  Thomas's  a  small  debt  to  Re- 
<*  mitt  a  Publican  at  the  Red  Lyon  near  the  Church  half  his  debt  a 
^  Poor  Milkwoman  in  Kent  Street  named  Cater  1  «  1  «  0  These  all 
^<  by  Legacy  by  way  of  composition  and  to  Margaret  Shaw  my  Room 
'<  of  Goods  and  Sheets  wearmg  aparell  and  all  my  best  Linen  Velvet 
^  Cloak  &.  Capuchin  &  to  Mary  Burke  that  is  now  with  me  Shifls 
^*  Bedgowns  Petticoats  &  5£.  i£  she  is  with  me  at  my  departure-— 
**  To  MF*  Bamardi  dO  Shillings  for  a  Ring  and  to  your  little  Girl  a 
^nittle  Cabinet  &  my  Garnet  Ring  set  with  Diamonds  &  a  large  Table 
''  Spoons  but  please  not  put  this  Rigmaroll  in  it  till  I  send  it  correct — 
"  Tliis  only  by  way  of  Memorandum  in  case  I  should  go  off  suddenly 
—Mary  Skee  something  for  she  has  used  me  ill/' 

This  paper  was  written  March,  1760.  Mrs.  Lloyd  died  on  the  2d 
of  August  in  the  same  year. 

The  prerogative  court  pronounced  against  this  paper,  as  being  a 
conditional  paper:  the  operation  of  it  depending  on  the  testatrix 
dying  suddenly ;  whereas  she  had  time  to  make  a  formal  will ;  add 
parol  evidence  was  admitted. 

The  court  of  delegates,  Judges  Ashhunt  and  Naresy  Sir  James 
Marriot,  Dr.  Macham,  and  Dr.  Bever,  reversed  the  sentence ;  and 
pronounced  for  the  paper  as  the  last  will  and  testament  of  the  de- 
ceased ;  thinking  it  a  perfect  paper  and  an  absloute  disposition. 
HMerfieldv.  Browning ^  4  Ves.jun.  200.  ». 

[There  have  been  cases  where  a  paper  written  in  the  lifetime,  but  not  [instnic- 
in  the  presence  of  the  testator,  or  read  over  toliim,  has  been  established ;  tions  for 
bot  in  general  they  have  been  cases  perfectly  clear,  both  as  to  the  vilU  in 
iQtention  of  the  deceased  conveyed  by  his  instructions,  and  as  to  the  if«"«'*^'] 
paper  being  exactly  conformable  to  such  clear  and  decided  intentions. 
The  court  has  always  acted  in  such  cases  with  extreme  caution ;  and 
in  Wood  v.  IVood^  1  PhiU.  R,  S57 — S74.,  rejected  such  a  paper,  and 
stnick  out  a  clause  written  afker  the  deceased's  death.     Ibid. 

In  Sikes  and  another  v.  Snaith,  2  Phill»  R.SSl.f  instructions  com- 
mitted to  writing  during  testator's  lifetime,  but  not  seen  by,  or  read 
over  to  him,  were  admitted  to  proof,  on  evidence  of  a  sudden  attack 
which  rendered  him  till  his  death  incapable  of  any  rational  act.  In 
Huntington  v.  Huntington^  2  PhUL  R*  213.,  instructions  dictated  by, 
and  reduced  into  writing  in  the  presence  of  testator,  were  established 
at  a  will,  where  he  was  prevented  by  the  act  of  God  from  executing 
the  fair  copy ;  and  see  the  cases  cited  1  PhilL  R.  570.  In  Lewis  v. 
Lewis f  3  Phill.  R.  109.,  instructions  for  a  codicil  given  to  a  third  per- 
son, who  was  to  send  them  to  a  solicitor  to  draw  the  codicil,  were 
admitted  to  probate,  the  testatrix  having  been  prevented  by  the  act 
of  God  from  executing  the  intended  codicil,  which  was  prepared  in 
her  lifetime  and  brought  to  her  for  execution. 

The  validity  of  instructions,  when  propounded  as  a  will,  will  be  in 
some  degree  elucidated  by  Sir  John  Nichoirs  observations  in  Wqod 
V.  Woodf  I  PhiU,  R,  364<,  365.    Taking  up  that  case  at  the  time  when 
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or  by  his  last  will  in  writing ;  or  else  they  shall  be  utterly  void, 
and  of  none  effect,  §  7. 

the  deceased's  solicitor,  clerk,  and  executor  left  his  room  with  in- 
structions for  his  will,  he  says,  "  Suppose  then  the  deceased  had  been 
'<  struck  with  sudden  death  the  moment  these  persons  lefl  the  room. 
"  —  Here  was  the  deceased  himself  of  his  own  accord,  sending  for 
his  solicitor  to  make  his  will ;  in  possession  of  full  capacity  ;  dic- 
tating instructions ;  these  instructions  reduced  into  writing ;  read 
over,  approved  by  him ;  containing  a  full  disposition  of  his  property ; 
**  no  doubt  or  hesitation  of  his  intention ;  his  friends  round  him ;  no 
*^  supposition  of  any  improper  influence ;  and  the  solicitor  carrying 
''  away  the  instructions  to  prepare  a  will  as  expeditiously  as  pos- 
"  sible  from  them  ;  but  before  he  could  prepare  the  will,  the  de- 
<<  ceased  became  incapable  by  the  act  of  God,  and  died  the  next 
*<  morning.  If  the  case  had  rested  here,  the  court  could  not,  pro- 
*^  ceeding  according  to  its  ordinary  rules,  have  hesitated  in  pro- 
<<  nouncing  for  this  paper.''  He  goes  on  to  state  that  the  question 
in  that  case  then  was,  ''  Whether  any  thing  happened  afterwards 
<^  either  to  add  to  or  to  take  from  this  paper :  and  the  more  clear, 
^<  distinct,  and  deliberate  the  intention  was  at  this  time,  the  more 
«  clear  should  be  the  proof  of  any  subsequent  alteration." 

In  Devereux  v.  Bullock,  1  PhilL  R,  72.,  Sir  John  NickoU  observed, 
that  an  incomplete  paper  of  instructions  may  be  established  by  cir- 
cumstances ;  but  for  this,  said  he,  ''  two  points  are  absolutely  neces- 
^*  sary :  First,  the  court  must  be  completely  satisfied  that  the 
"  deceased  had  finally  decided  to  give  these  legacies ;  Secondly , 
^<  that  he  never  abandoned  that  intention,  but  was  only  prevented 
"  by  the  act  of  God  from  proceeding  to  the  completion  of  his  will." 
In  that  case,  a  few  first  instructions  not  conformable  to  any  former 
dispositions,  nor  precisely  supported  by  any  recent  declarations,  were 
held  not  entitled  to  probate. 

When  instructions  for  a  will  are  given  by  a  party,  not  being  the 
'piwposed  testator,  —  afortioriy  when  by  an  interested  party ;  it  is  the 
bounden  duty  of  solicitors  to  satisfy  themselves  thoroughly,  either 
in  person  or  by  some  confidential  agent,   that  the  instrument  ex- 
presses Uie  real  testamentary  intentions  of  a  capable  testator,  prior 
to  its  being  executed  de  facto  as  a  will  at  all.     1  Add.  Rep.  48.] 
[Awilldis-       James  Savage,  deceased,  gave  instructions  to  his  attorney  to  pre- 
pofling  both  pare  a  will  for  him.     The  attorney  prepared  it  with  seversJ  quesres 
of  real  and    and  abbreviations;  and  the  deceased  made  several  alterations  and 
^"°rtv       interlineations  in  the  draft.     He  afterwards  with  his  own  hand  wrote 
Sftla  the  said  will  over  fair  from  the  said  draft ;  adding  only  a  bequest 

Mlataeofat-  of  the  residue,  which  he  had  not  made  in  the  draft;  and  he  con- 
testation,       eluded  as  follows : 

ha  no  wit-  «in  witness  whereof  I  have  to  this  my  last  Will  and  Testament 
j^^®***"  "  contained  in  Three  Sheets  of  Paper,  to  the  first  two  whereof  I 
fQ^  ^  "  have  set  my  Hand  and  the  last  my  Hand  and  Seal  this 
personal  "  in  the  16  Year  of  the  Reign  of  our  Sovereign  George  the  Third  of 
property.]  '<  Great  Britaip  France  and  Ireland  King  defender  of  the  faith  and 
"  in  the  year  of  our  Lord  One  Thousand  Seven  hundred  and  Seventy 
^<  Seven   Jam.  Savage.      Signed  sealed  published  declared  and 
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And  all  grants  and  assignments  of  any  trust  or  confidence, 
shall  likewise  be  in  writing,  signed  by  the  party  granting  or  as- 

"  delivered  by  the  testator  James  Savage  as  and  for  his  last  Will 
*^  and  Testament  in  the  presence  of  us  who  have  at  his  Request  and 
**  in  presence  of  each  other  set  our  names  as  Witnesses  Hereto." 

The  deceased  had  subscribed  his  name  to  eacli  sheet ;  and  to  the 
last  sheet  he  did  affix  his  seal.  The  clause  of  attestation  was  not 
subscribed  by  any  witnesses. 

The  paper  was  considered  imperfect  by  Dr.  Calvert  on  account  of 
the  clause  of  attestation  not  being  witnessed  ;  and  he  admitted  parol 
evidence ;  on  which  he  set  aside  the  paper. 

The  delegates,  Judge  Ashhurst,  Baron  Hotham,  and  Dr.  Macham^ 
were  of  opinion,  that,  it  being  a  will  both  of  real  and  personal  pro- 
perty, it  was  reddendo  singida  singulis  a  perfect  disposition  of  per- 
sonfu  estate,  and  therefore  a  good  will ;  and  they  rejected  parol  tes- 
timony against  it.     Cobbold  v.  Baas^  4  Ves,  200.  ti. 

{Where  there  are  no  witnesses  to  an  attestation  clause  in  a  will  of 
personalty,  the  presumption  of  law  is,  that  the  deceased  intended  to 
do  some  further  act ;  but  the  presumption  is  slight,  and  may  be  re- 
pelled either  by  circumstances  to  shew  that  he  intended  it  to  operate 
m  its  present  form,  or  that  he  was  prevented  from  finishing  it  by  the 
act  of  God.  Thus,  in  Harris  w*  Bedford^  2  Phill*  Rep.  177. ^  a  will 
written  throughout  in  testator's  own  hand,  and  signed  by  him,  but 
without  witnesses  to  an  attestation  clause  therein,  was  established. 
So  in  Thomas  v.  Wall  and  others,  3  PhilL  Rep.  23.,  a  codicil  in  testa- 
tator's  hand-writing,  unsigned,  and  having  an  attestation  clause,  to 
which  there  were  no  witnesses,  was  admitted  to  probate.  See  Car- 
Uairs  v.  Pottle,  2  PhilL  Rep.  30.  But  the  adverse  presumption,  though 
slight,  mt^  he  rebutted  by  some  extrinsic  circumstances,  in  order  to 
pronouncing  for  the  paper.  Beaty  v.  Beaty,  I  Add.  Rep.  154*.  Mat^ 
thews  V.  Warner,  4?  Ves.jun.  186.211.  flcc] 

Richard  Griffin  executed  a  testamentary  paper,  dated  the  27th  of  [An  unfi- 
September,  1777.  »«»^«*  *«»- 

On  the  18th  of  January,  1789,  he  began  a  paper;   and  having  *^^^ 
written  no  more  than  the  commencement  of  what  he  meant  to  do,  effect*  tlw* 
he  was  called  away  to  dinner,  and  locked  up  the  paper.    On  the  27th  party  iiav- 
of  the  same  month  he  died  suddenly,  while  sitting  on  the  bench  as  a  >ng  lived 
justice  of  peace.  «^*>*  ^^ 

The  questions  were,  whether  this  unfinished  paper  was  a  revocation  ■"^'^•""•J 
of  the  former  paper,  executed  in  1777;  or,  whether  it  was  to  be  esta- 
blished substantively  and  conjunctively  with  the  former  paper. 

It  was  determined,  that  the  unfinished  paper  could  have  no  effect ; 
the  testator  having  lived  eight  days  in  health,  and  capable  of  business, 
afler  he  had  begun  that  paper,  and  not  having  concluded  it,  the  pre- 
sumption of  law,  even  if  there  was  no  other  paper,  would  have  been, 
that  he  never  meant  to  finish  it ;  or  that  it  was  intended  only  as  a  draft 
for  consideration ;  and  the  case  was  still  stronger,  as  there  was  an 
executed  paper.  Gr^n  v.  Griffin,  4?  Ves,  jun.  197.  n.  [And  see 
Disney  v.  Disney,  M.  T.  1789.   MSS.  Cas.  99. 

Where  there  is  a  regular  will,  and  another  paper  begun  as  a  new 
1^],  whieb  testator  has  been  prevented  by  the  act  of  God  from  com- 
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signing  the  same  by  such  last  will  or  devise ;  or  else  shall  be 
utterly  void  and  of  none  effect.   §  9. 

pleting,  the  two  papers  may  be  taken  together  as  his  will,  and  ope- 
ration pro  tanto  may  be  given  to  the  latter,  provided  the  proof  of 
Jlnal  intention  be  clear :  but  it  will  not  wholly  revoke  the  former  will : 
thus  an  unfinished  paper  failed  to  be  established  as  codicillary,  where 
it  went  to  control  a  will  regularly  executed  a  short  time  before,  no 
proof  being  given  that  testator  was  prevented  by  the  act  of  God  from 
duly  executing  it.     Carstairs  v.  Pottle,  2  PhiU.  Rep.  30.     Unfinished 
instructions,  where  there  is  a  complete  will,  only  revoke  it  as  far  as 
they  go :  they  are  not  a  codicil  to  be  taken  in  addition  to  the  will, 
but  to  be  taken  in  conjunction  with  it.    Ingram  v.  Strong  and  others, 
^  Phill.  Rep.  312,     A  legacy  by  a  complete  will  is  superseded  and 
revoked  by  an  incomplete  instrument,  intended  as  the  inception  of  a 
new  will,  but  not  completed.    Ibid,     A  testamentary  paper,  which  is 
neither  ajlnished  mil  in  itself,  nor  proved  to  have  been  such  in  the 
deceased's  apprehension  of  it,  is  of  no  effect  where  the  deceased  had 
full  time  and  opportunity,  if  he  had  thought  proper,  to  have  rendered 
it  a  finished  will.     Roose  v.  Monsdale,  lAdd.  Rep.  129.] 
An  unexe-        Matthews  v.  Warner,  M.  39  G.  3.     William  Matthews,  late  prin- 
cuted  paper  cipal  storekeeper  of  his  majesty's  dock-yard  at  Deptford,  died  on  the 
established    8th  of  April,  1790,  about  the  age  of  eighty,  leaving  the  following 
as  a  will  by  testamentary  papers  : 

^^IT"^  "  2^  N^v"-  ^^^^'  A  Plan  of  a  Will  proposed  to  be  drawn  out  as 
Surt  sen-  "  *he  last  Testament  of  William  Matthews,  Storekeeper  of  His  Majs* 
tence'af-  "  Yard  at  Deptford  —  After  the  usual  Prelude,  being  in  HealUi, 
firmed  by  *<  sound  of  Mind,  &c.  Imprimis  I  give  unto  Miss  Issabella  Johnson, 
the  court  of  it  Daughter  of  my  good  Friend  Edw**  Johnson,  Esq ;  of  the  Lottery 

^^om^-  "  ^®^®'  ^^®  ^"™  ®^  ^^^^y  Pounds  p^  Ann.  for  her  natural  Life,  ta 

sion  of  re-  "  he  paid  her  Half-yearly,  out  of  the  Dividends  arising  for  Interest 

view  after-  "  of  the  several  Navy  Bills  I  have  lately  subscribed  in  the  5  p""  C 

wards  "  and  Twenty  Pounds  for  Mourning,  and  also  One  Hundred  Pounds 

granted,  «  iq  my  aforesaid  good  Friend  M^  Johnson,  if  I  die  before  him. 

and  the  «  ^f^^j.  ^I^g  Death  of  Miss  Johnson,  the  Capital,  with  what  other  the 

mCT^.      "  ^  P'  ^*  ^^^^^  ^  ™^y  *^*v^'  ^  bequeath  to  Holland  Ann  L'Epine 
"  and  Maria  L'Epine,  Sisters,  Daughters  of  my  good  Friend  Eidw* 
<<  L'Epine,  Esq ;  in  an  equal  Division  between  them,  and  if  one  dies 
<<  unmarried,  the  whole  to  descend  to  the  Survivor,  and  if  both  dies 
<<  unmarried,  or  without  Children,  to  descend  to  the  children  of  mj 
"  First  Cousin  John  Fisher  Clerk,  formerly  of  Bodmyn,  Comwau> 
<<  and  to  my  First  Cousin  Timothy  Slade  of  Ledbury,  to  be  divided 
**  equal  between  them.     My  Household  Goods  to  be  sold  in  Fart, 
*^  unless  sufficient  Monies  can  be  found  to  pay  my  Debts  and  Le- 
«  gacies.     My  Plate,  and  what  they  choose  to  save  of  my  Household 
**  Goods,  I  bequeath  to  Holland  Ann  L'Epine  and  her  Sister  Maria, 
**  to  be  divided  between  them  ;  to  whom  I  also  leave  all  the  Residue 
"  of  my  Fortune  or  Effects,  after  giving  One  Hundred  Pounds  to  my 
"  good  Friend  M'  L'Epine,  and  also  One  Hundred  Pounds  to  my 
**  late  Son-in-Law  Isaac  Warner.     Must  pray  my  burial  may  be  very 
*^  plain  and  not  expensive ;  could  like  to  be  buried,  with  the  Wfunen* 
"  Permission,  with  my  dear  Girl,  in  their  Vault,  Leigh  Church,  bat 
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4?.  A  nuncupative  testament  is,  when  the  testator  without  miy  Nuncupa- 
writing  doth  declare  his  will,  before  a  sufficient  number  of  wit-  ^^^  ^'^^^ 
nesses.     Swi7i.  58. 


"  by  no  Means  to  be  buried  at  the  Old  Church,  Deptford.  I  appoint 
**  my  good  Friend  M^  Edw^  L'Epine  and  my  good  friend  M'  Edw<* 
"  Johnson,  my  Executors,  to  see  this  my  last  Will  and  Testament 
«  complied  with.    Dated  at  Deptford,  2^  Oct'.  1785. 

u  YJTm  Ma^TTHEWS. 

^'  I  must  not  forget  my  good 
<*  Friends  Miss  Mary  and  Miss 
**  Charlotte  Howell,  who  desire 
"  will  eccept  of 

**  Five  Guineas  each  for  Ring  to  wear  in  Remembrance  of  me  t 
"  6'^  Oct'  1785.  W»  Matthews." 

This  paper  was  indorsed  thus  : 

«  2^  Oct'  1785 
*'  A  Plan  designed  for  the  last 
"Will   and  Testament   of 
«  Will«  Matthews,  Store- 
"  keeper  of  His  Majy* 
«  Yard, 

"  Deptford." 

The  other  paper  was  as  follows^ 
«  27*  Dec'.  1789. 

"  Finding  myself  in  a  very  precarious  State  of  Health,  the  following 
*^  is  the  Plan  I  propose  to  dray  Will  from,  abrogating  all  the  otliers 
''  I  have  already  drawn  out.  1  mprimis,  I  give  to  Miss  Isabella  and 
**  Catherine  Jones,  both  of  Eltham,  One  Thousand  Pounds  5  p*" 
**  Cents,  to  be  divided  between  them  equally,  being  a  legacy  I 
**  always  intended  for  their  Aunt  Isabella  Johnson,  for  her  great 
''  Friendship  of  her's  and  her  father's  always  shewed  towards  me  ;  to 
**  M".  Jones  the  Mother  of  the  young  Ladies,  I  bequeath  One 
**  Hund^  5  p'  C** ;  to  Isaac  Warner,  my  late  Son-in-Law,  One  Hun- 
**  dred ;  to  Matthew,  his  Son  and  my  Godson,  One  Hundred  I  give 
"  to  M'.  John  Clewer  at  Botley,  and  " 

The  former  of  these  papers  was  written  on  a  piece  of  official  paper 
intersected  with  lines,  containing  printed  at  the  top  the  different  ar* 
ticles,  of  which  the  deceased  in  his  situation  of  storekeeper  had  the 
care ;  and  the  latter  was  on  the  back  of  a  letter  addressed  to  the ' 
dec^ised. 

Both  of  them  were  in  the  hand-writing  of  the  deceased.  The  former 
was  found  in  the  deceased's  office  in  the  dock*yard,  loose  in  his  desk, 
in  which  there  also  appeared  some  official  papers :  the  latter  was 
found  in  the  deceased's  bureau  in  the  parlour  of  his  dwelling-house, 
in  the  dock-yard,  in  a  bundle  of  letters  and  papers. 

Cu'oeais  were  entered  on  the  part  of  several  persons,  claiming  as 
nhii  of  kin  to  the  deceased,  and  of  others,  claiming  as  legatees  under 
these  instruments ;  and  a  suit  was  instituted  in  the  prerogative  court 
of  Canterbury. 

On  the  8th  of  July,  1793,  the  judge  of  the  prerogative  court,  Sir 
WUlwm  fVynHe,  pronounced  against  the  validity  of  the  paper,  dated  * 
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papers, 
wbeo  esta- 
blished as 
testament- 


By  the  aforesaid  statute,  29  C  2.  c.  3.  No  nuncupative  mil 
shall  be  good,  where  the  estate  thereby  bequeathed  shall  exceed 

the  27th  of  December,  1789,  and  for  the  validity  of  the  paper  dated 
the  2d  of  October,  1785,  and  of  the  codicil  thereto,  dated  the  6th  of 
that  month. 

Upon  an  appeal  to  the  court  of  delegates  (Buller  and  Heath  justices, 
Drs.  Sxjoabeyy  Cooke,  and  Parson)  on  behalf  of  Richard  Matthews, 
one  of  the  next  of  kin  of  the  deceased,  from  that  part  of  the  sentence 
which  established  the  will  and  codicil  dated  the  2d  and  6th  of  October, 
1785,  the  sentence  was  affirmed  on  the  10th  of  May,  1798. 

A  petition  was  presented  to  the  king  in  council,  on  the  part  of  the 
appellant,  praying  a  commission  of  review  ;  and  by  an  order  of  council, 
dated  the  Slst  of  October,  1798,  the  petition  was  referred  to  the  lord 
chancellor  to  report  his  opinion  thereupon. 

The  commission  of  review  was  granted ;  and  the  former  sentence 
of  the  court  of  delegates  was  reversed :  and  it  was  pronounced  that 
the  deceased  had  died  intestate.  4  Ves.jun.  186.  et  seq, 
[Unfinish-  [Unfinished  and  unexecuted  papers  are  established  whenever  it  is 
ed  and  un-  shewn  that  it  was  the  intention  of  the  deceased,  continued  to  the 
executed  latest  moment  of  his  existence,  that  they  should  operate ;  and  this 
even  in  cases  where  the  most  regular  wills  have  been  found  entire 
and  uncancelled  :  for  parol  evidence  is  here  introduced,  not  to 
revoke  a  written  will,  but  to  shew  whether  another  paper  is  a  will  or 
not :  and  the  case  is  not  within  29  Car.  2.  c.  3.  §  22. ;  whieh  see  infroj 
p.  197.  Helyar  v.  Helyar^  1  PhilL  Rep.  430. ;  and  see  Read  v. 
Phillips,  2  id,  122.  Thus,  in  Scott  v.  Rhodes,  1  PhilL  Rep.  12.,  an 
unfinished  and  unexecuted  paper  was  established  as  a  will  where  a 
long  continuance  of  according  intentions  was  proved,  and  the  deceased 
was  prevented  from  completing  it  by  the  act  of  God.  Again,  where 
blanks  were  left  for  the  names  of  an  executrix  and  residuary  legatee, 
parol  evidence  of  testator's  intention  was  admitted.  Gerard  v. 
Gerard,  Prer.  1789.  MSS.  Cas.  178.  A  paper,  indorsed  "  Heads  of 
the  will  of  W.  S.,"  dated,  subscribed,  and  containing  a  complete  dis- 
position, is  imperfect  as  a  will ;  but  alterations  having  been  afterwards 
made  in  it  with  ink,  in  a  formal  manner,  and  another  paper  containing 
a  calculation  of  his  property,  and  enumerating  legacies  conformable 
to  the  will  being  propounded  from  the  proper  custody,  coupled  with 
the  declaration  of  the  deceased,  that  he  had  written  and  si^ed  the 
^<  heads,"  and  that  it  tvould  do  very  tvell,  but  that  he  would  make  it 
more  formally,  which  he  was  prevented  from  doing  by  death,  were 
established  as  a  will.  Bone  and  another  v.  Spear,  1  PhiU.  Rep.  34^. 
A  will  without  date  or  signature  was  established  in  Fristoell  v.  Moore, 
SPhiU.Rep,  135.  Various  instruments  not  exactly  in  the  form  of  a 
will,  letters,  deeds  of  gift,  marriage  settlements,  have  been  held  Xo 
be  testamentary,  if  the  court  has  been  satisfied  as  to  the  intention  of 
the  testator.  It  has  been  sufficient  if  they  have  contained  directions 
how  property  should  be  disposed  of  in  the  event  of  death ;  nor  has  it 
been  held  necessary  that  they  should  be  in  direct  and  imperative 
terms :  wishes  and  requests  have  been  deemed  sufficient.  The  courC^ 
must  judge  from  the  form  of  the  paper,— from  its  nature,  contents 9^ 
and  appearance,  —  whether  it  was  written  and  intended  as  a  formal 
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the  value  of  thirty  pounds,  that  is  not  proved  bj/  the  oaths  of 
three  witnesses  at  the  leasts  that  were  present  at  the  making  thereof; 
nor  unless  it  be  proved  that  the  testator  at  the  time  of  pronouncing 
the  same  did  bid  the  persofis  preserU  or  some  of  then  bear  witness 

permanent  will,  which  it  must  be  presumed  the  deceased  meant  should 
operate,  unless  some  act  was  done  to  revoke  it ;  or,  whether  it  wa» 
a  deliberative  and  tempora,ry  paper,  which  expressed  the  impression 
and  wishes  of  the  moment,  and  was  never  afterwards  thought  of  or 
adverted  to.  In  the  latter  case,  it  can  only  be  established  by  the  aid 
of  extrinsic  circumstances.  This  principle  (adds  Sir  J.  Nicholl)  I 
apprehend  was  recognized,  restored,  and  re-established  by  the  court 
of  review  in  the  case  of  Matthews  v.  Warner^  4  Ves.jun.  p.  186. 
Passmore  v.  Passmore,  1  Phill,  Rep»  218. 

An  instrument,  purporting  to  be  a  deed  of  gift  after  the  maker's  [What  in- 
death,  was  held  to  be  a  will.     Thoroldv.  Thorold,  1  Phill.  Rep.  1.  »t™«ent«^ 
and  other  cases  in  notis.     But  a  void  deed  of  covenant  to  stand  seised  ^"™®°*"» 
to  uses,  being  unsealed,  shall  not  operate  as  a  will,  nor  as  a  revocation  have  tesia- 
of  any  former  will.     Wright  d.  Ctymer  v.  Litter ^  3  Burr.  Rep,  1244.  mentary 
1  Bla.  Rep.  345.    S.  C.       A   recognition   establishes   testamentary  effect.] 
papers  which  were  conditional  in  their  terms ;  and  on  this  principle, 
in  Strauss  v.  Schmidt^  3  Phill.  Rep.  209.,   testamentary  effect   was 
given  to  three  letters.     Alterations  m  pencil,  in  a  regularly  executed 
and  attested  will,  were  admitted  to  probate,  where  consonant  with 
the  testator's  possible  intentions,  and  where  there  was  nothing  from 
which  it  could  be  inferred  that  the  deceased  intended  to  do  something 
more.     Dickenson  v.  Dickenson,  2  Phill.  Rep.  ITS.  178. 

In  order  to  establish  several  papers  as  a  will,  the  court  must  be  [Separate 
satisfied  of  the  intention  of  the  deceased  that  all  of  them  should  com-  P*P«J» 
pose  it.     Sanford  v.  Vaughan  and  others,  1  Phill.  Rep.  39. 148. 128.  J^n°*  * 
Where  three  papers  were  propounded,  and  it  appeared  that  the  de- 
ceased  was  in  habits  of  writing  her  will  at  different  times,  and  of  signing 
her  name  whenever  she  ceased  writing,  parol  evidence  as  to  her  in- 
tention was  admitted,  under  which  the  last,  though  dated  and  signed!, 
was  held  so  far  unfinished  as  not  totally  to  revoke  the  two  former^ 
and  the  three  were  held  to  contain  a  will  together.     Harley  v.  Bag^ 
fkavoy  2  Phill.  Rev.  48. 

A  testament  ot  chattels,  written  in  testator's  own  hand,  though  it  [Execution: 
hath  neither  his  name  nor  seal  to  it,  nor  witnesses  present  at  its  pub-  of  ^Hj  of 
lication,  is  good,  provided  sufficient  proof  can  be  had  that  it  is  his  ^*'**^'^ 
hand-writing.    And  though  written  in  another  man's  hand,  and  never  ^^       '■* 
signed  by  testator,  yet,  if  proved  to  be  according  to  his  instructions, 
and  approved  by  him,  it  hath  been  held  a  good  testament  of  the  per- 
sonal estate ;  yet  it  is  the  safer  and  more  prudent  way,  and  leaves  less 
in  the  breast  of  the  ecclesiastical  judge,  if  it  be  signed  or  sealed  by 
the  testator,  and  published  in  the  presence  of  witnesses.     2  Bl.  Com. 
501.    In  Ross  V,  Ewer,  3  Atk.  162.,  it  was  said,  that  nothing  required 
so  little  solemnity  as ,  the  making  a  will  of  personal  estate  according 
to  the  ecclesiastical  laws  of  this  realm  ;  for  there  is  scarcely  any  paper 
writing  which  they  will  not  admit  as  such.] 
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tkat  such  was  his  willy  or  to  that  effect;  nor  unless  such  nun- 
cupative will  were  made  in  the  time  of  the  last  sickness  of  the 
deceased,  and  in  the  house  of  his  habitation  or  dwelling,  or 
where  he  hath  been  resident  for  the  space  of  ten  days  or  more 
.  before  the  making  of  such  will,  except  where  such  person  was 
surprised  or  taken  sick,  being  from  his  own  home,  and  died 
before  he  returned  to  the  place  of  his  dwelling.  §19. 

And  after  six  months  passed  aft^r  the  speaking  of  the  pretended 
testamentary  words,  no  testimony  shall  be  received  to  prove  any 
will  nuncupative,  except  the  said  testimony,  or  the  subtance  there- 
of, were  committed  to  writing  within  six  days  after  the  making 
of  the  said  will.  §  20. 

And  no  letters  testamentaiy  or  jrrobate  of  any  nuncupative  will 
shall  pass  the  seal  of  any  court,  till  fourteen  days  at  the  least 
aft«r  the  decease  of  the  testator  be  fully  expired ;  nor  shall  any 
nuncupative  will  be  at  any  time  received  to  be  proved  unless 
process  have  first  issued  to  call  in  the  widow  or  next  of  kindred 
to  the  deceased,  to  the  end  they  may  contest  the  same  if  they 
please.  $  21. 

Provided  that  notwithstanding  this  act,  any  soldier  being  in 
actual  military  service,  or  any  mariner  or  seamen  being  at  sea, 
[  1 08  ]  may  dispose  of  his  moveables,  wages,  and  personal  estate,  as  he 
might  have  done  before  the  making  of  this  act.  §  23. 

And  by  stat.  4  An.  c.  16.  All  such  witnesses  as  are  and  ought 
to  be  allowed  to  be  good  witnesses  upon  trials  at  law,  by  the 
laws  and  customs  of  this  realm,  shall  be  deemed  good  witnesses 
to  prove  any  nuncupative  will,  or  any  thing  relating  thereunto, 
§  14. 

§  19.  J5^  the  oaths  of  three  witnesses  at  the  leasf]  T.  1704. 
Phillips  and  the  Parish  of  St.  Clement  Danes.  Dr.  Shallmer  by 
will  in  writing  gave  200/.  to  the  parish  of  St.  Clement  Danes ; 
and  after  Frew  the  reader  coming  to  pray  with  him,  his  wife  put 
him  in  mind  to  give  200/.  more  towards  the  charges  of  building 
their  church;  at  which,  though  Dr.  Shallmer  was  at  first  dis* 
turbed,  yet  afterwards  he  said  he  would  give  it,  and  bid  Prew 
take  notice  of  it ;  and  the  next  day  bid  Prew  remember  what 
he  had  said  to  him  the  day  before,  and  dies  that  day.  Within 
three  or  four  days  after,  the  doctor's  widow  put  down  a  memo- 
randum in  writing  of  the  said  last  devise,  and  so  did  her  maid* 
Prew  died  about  a  month  aft;er ;  and  amongst  his  papers  was 
found  a  memorandum  of  his  own  writing,  dated  tliree  weeks 
afl;er  the  doctor's  death,  of  what  the  doctor  said  to  him  about 
the  200/.,  and  purporting  that  he  had  put  it  in  writing  the  same 
day  it  was  spoken ;  but  that  writing  which  was  mentioned  to  be 
made  the  same  day  it  was  spoken,  did  not  appear :  and  these 
memorandums  did  not  expressly  agree.     About  a  year  aft^r^  on 
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application  of  the  parish  to  the  commissioners  of  charitable  uses^ 
and  producing  these  memorandums  and  proofs  by  Mrs.  Shallmer 
and  her  maid,  they  decreed  the  200/.  But  on  exception  taken 
by  the  executors,  the  decree  was  discharged  of  this  200/. ;  and 
and  the  lord  chancellor  held  it  not  good,  because  it  was  not 
proved  by  the  oath  of  three  witnesses :  for  though  Mrs.  Shallmer 
and  her  maid  had  made  proof,  yet  Prew  was  dead;  and  the 
statutes  m  that  branch  requires  not  only  three  to  be  present, 
but  that  the  proof  shall  be  by  the  Oath  of  three  witnesses.  1  Ahr. 
Cos.  Eq.  404. 

Letters  testamentary  or  probate  of  any  nuncupative  will]  H.  22 
&  23  C  2.  Verhom  and  Brewin,  An  administrator  brought  a 
bill  to  discover  and  have  an  account  of  the  intestate's  estate ;  the 
defendant  pleaded,  that  the  supposed  intestate  made  a  nuncupa- 
tive will,  and  another  person  executor,  to  whom  he  was  account- 
able, and  not  to  the  plaintiff  as  administrator.  But  decreed, 
that  though  there  was  such  a  nuncupative  will,  yet  it  was  not 
pleadable  against  an  administrator  before  it  was  proved.  1  Chan. 
Cas.  192. 

5.  A  Codicil  (8),  by  intendment  of  law,  is  either  to  alter,  ex-  [  109  ] 
plwn,  add,  or  subtract  something  from  the  will ;  and  wherever  it  Codicil. 
is  added  to  a  testament,  and  the  testator  declares  that  it  shall  be 
in  force ;  in  such  case,  if  the  will  happens  to  be  void  for  want  of 
those  solemnities  required  by  law,  yet  it  shall  be  good  as  a  co- 
dicil, and  be  observed  by  the  administrator :  it  is  true,  executors 
cannot  regularly  be  appointed  in  a  codicil,  but  yet  they  may  be 
snbstitutea  according  to  the  will  of  the  testator,  and  the  codicil 
b  still  good.     Swin.  14. 

M.  31  C.  2.  StoniwelPs  case.  The  testator  made  his  wife 
e^Lecutrix  and  residuary  legatee ;  but  she  dying  in  his  lifetime, 
he  by  a  codicil  nuncupative  devised  to  G.  R.  all  which  by  will 
be  had  given  to  his  wife,  and  died.  The  question  was,  whether 
tlus  nuncupative  codicil  was  good,  notwithstanding  the  statute 
before  mentioned ;  and  adjudged  that  it  was,  and,  as  it  were,  a 
nev  will  for  so  much  as  he  nad  given  to  his  wife,  and  that  it 
did  not  alter  his  written  will,  for  there  was  no  such  will,  the 
operation  of  it  being  determined  by  the  death  of  the  wife,  living 
the  testator,  who  was  her  husband.    Raym.  334. 

Although  no  man  can  die  with  two  testaments,  because  the 
latter  doth  alway  infringe  the  former ;  yet  a  man  may  die  with 


(8)  Codicillusy  a  little  book  or  writing,  is  a  supplement  to  a  will, 
or  an  addition  made  by  the  testator,  and  annexed  to  and  to  be  taken 
as  part  of  a  testament,  being  for  its  explanation  or  alteration,  or  to 
make  some  addition  to,  or  else  some  subtraction  from,  the  former  dis- 
positions of  the  testator.   .  Godolph.  p.  1.  c.  1.  $  S. 
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divers  codicils,  and  the  latter  doth  not  hinder  the  former,  so  long 
as  they  be  not  contrary.     Swin,  15.  (n) 

If  two  testaments  be  found,  and  it  doth  not  appear  which  was 
the  former  or  latter,  both  testaments  are  void ;  but  if  two  codicils 
be  found,  and  it  cannot  be  known  which  was  first  or  last,  and 
one  and  the  same  thing  is  given  to  one  person  in  one  codicil,  and 
to  another  person  in  another  codicil ;  the  codicils  are  not  void, 
but  the  persons  therein  named  ought  to  divide  the  thing  betwixt 
them.     Swin,  15. 

If  codicils  are  regularly  executed  and  attested,  they  may  be 
proved  as  wills  are.  So  if  they  are  found  written  by  the  testator 
himself,  they  ought  to  be  taken  as  part  of  the  will,  and  to  be 
proved  in  common  form  by  the  oath  of  the  administrator,  with 
the  will  annexed ;  and  in  case  of  opposition,  by  witnesses  to 
the  hand-writing  and  finding :  And  it  hath  been  usual  to  exhibit 
an  affidavit  of  the  hand-writing  and  finding,  before  a  probate  or 
administration  passes  even  in  common  form. 

But  in  case  of  a  real  estate,  a  codicil  cannot  operate,  unless  it 
be  executed  according  to  the  statute.  [^Heather  v.  JRider^']  1  jitir. 
426.    [_Gallini  v.  Noble^  3  Meriv.  Rep.  691.] 

[But  an  unattested  paper  clearly  referred  to  in  a  devise  of  real 
estate,  has  been  considered  part  of  the  will,  if  previously  and  not 
subsequently  made.  (9) 

As  a  codicil  to  a  will  republishes  it  (l),  so  it  consequently 
revokes  any  intermediate  will.  (2)  In  this  last  case  sir  John 
Nicholl  said  "  A  codicil  even  of  personalty,  if  executed  so  as  to 
act  on  the  subject,  that  is,  if  attested  by  three  witnesses,  repub- 
lishes a  will  of  lands.  (3)     So  that  a  will  of  personalty,  or  afar- 


(n)  All  codicils  are  part  of  the  will.  Therefore  a  codicil  merely 
for  a  particular  purpose,  as  to  change  an  executor,  and  confirming 
the  will  in  all  other  respects,  does  not  revive  a  part  of  the  will  revoked 
by  a  former  codicil.  [So,  where  there  are  two  inconsistent  wills,  a 
codicil  referring  to  the  first  by  date,  as  the  last  will,  cancels  the  in- 
terraediate  will,  and  evidence  of  a  mistake  cannot  be  admitted.} 
Crosbie  v.  M^Doual,  4?  Ves,  610.  [616.  Parker  v.Biscoe,  3  B.  Moore' & 
Rep,  24^.  S.P.] 

(9)  Wilkinson  v.  Adam,  JB.  1813,  IV.SfB.  422. 445. 

(1)  First  held  in  Carte  v.  Car/e,  1744,  3  Atk,  174.  180.  Ambl.  28.; 
the  point  having  been  left  undecided  in  Alford  v.  Earle,  H.  1690, 
2  Vern,  Rep.  209* :  and  see  Jansen  w.  Jansen,  I  Add,  Rep*  SS.,  and 
cases  collected  by  Bridgman  in  his  Digest^  tit.  Willy  &c.  IV. 

(2)  Browning  v.  Pittis,  1  Add,  Rep.  30. 37. 

(3)  Acherley  v.  Vernon,  9  Mod.  68.  SBro.  P.  C.  107.  Potvell  v. 
Clever,  2  Bro.  C.  C.  51 1.  And  thus  passes  lands  bought  in  the  inter- 
val, though  no  intention  of  republishing  the  will  is  expressed  in  the 
codicil  (Pigolt  v.  Waller,  7  Ves.  98.  Holmes  v.  Coghill,  7  Ves.  499. 
Barnes  V,  Croiv,  4J5ro.  C.C.2.    1  Ves.  jun.  4:86.  S.  P.),  establishing 
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tiariy  a  mixed  will,  so  far  as  respects  personalty,  is  republished  lands,  &c. 
by  a  codicil,  whether  so  attested  or  not.  No  evidence  of  in-  |^^  *''***' 
tention  to  republish  is  requisite  in  either  case ;  the  very  act  of 
making  the  codicil,  prima  facie  at  least,  infers  the  intention.  It 
is  true,  indeed,  that  this  prima  facie  inference  may  be  rebutted, 
by  proof  that  the  act  was  done  by  the  deceased  in  error  or  ob- 
tained from  him  by  fraud.  Prima  facie^  however,  the  making 
of  a  codicil  to  a  will  as  much  republishes  that  will  as  a  will  is 
revoked,  prima  facicy  by  its  cancellation ;  and  as  a  new  will, 
jprimAfacie^  annuls  and  makes  void  any  will  of  a  prior  date." 

It  is  no  conclusive  objection  against  a  codicil,  that  it  is  in  the  [What  do^ 
form  of  a  letter.  1  PhilL  E.  218.    And  in  Denny  y.  Barton  and  cement 
another,  2  Pkill.  R,  575.,  a  letter  was  established  as  a  codicil  to  J^aco- 
awill  of  a  subsequent  date,  where  it  was  intended  as  a  confi-  didl.J 
dential  trust,  not  to  be  communicated  to  the  person  to  whom  it 
was  addressed  till  after  the  testator's  death,  and  to  operate  inde- 
pendently of  his  will :    and  was  therefore  not  affected  by  the 
general  clause  therein,  which  revoked  all  former  wills. 

A  codicil  is  virtually  revoked  by  another  codicil  of  subsequent  [Codicil, 
date,  though  without  express  words  of  revocation,  if  the  intention  ^ow  re- 
to  revoke  is  clearly  proved.     The  whole  question  in  a  court  of  ^^     ^^ 
probate  is  one  of  intention,  and  is  completely  open  to  investigation. 
Methuen  v.  Methuen,  2  PhilL  J?.  416. 

A  letter,  written  on  the  eve  of  sailing  to  the  East  Indies,  failed  [Whatdo« 
to  be  established  as  a  codicil  to  a  regular  will,  on  proof  that  the  cumento 
writer  returned,  Uved  many  years  after,  and  never  recognized  it  tobewilu 
as  a  permanent  disposition  of  his  property ;  for  the  presumption  blished  as 
against  it,  as  an  incomplete  paper,  is  not  repelled.     Passmore  v.  codidllaiy.] 
Passmore,  1  Phill.  jK.  2 1 6. 


Acherley  v.  Vernon^  notwithstanding  lord  Camden*8  opinion  to  the 
contrary  in  Atto.  Gen.  v.  Downing^  Ambl.  Rep.  57.  Thus,  also,  the 
words  *'  legacy*^  or  '<  personal  estate*^  may  be  applied  to  a  real  estate, 
if  the  context  of  the  will  shews  that  such  was  the  devisor*s  intention. 
Hardacre  v.  Nash^  5  T.  Rep,  716.  Doe  d.  Tofield  v.  Tofieldy  1 1  East. 
Rep.  24?6.  But  it  seems,  from  Goodtitle  d.  Woodhotise  v.  Meredith^ 
^M.8f  S.  Rep.  5.  •  Lady  Strathmore  v.  Boxxiesy  7  T.  Rep.  482.  Hulme 
V.  Heygatey  1  Meriv.  Rep.  285.,  that  if  it  appear  on  the  face  of  the 
codicil  that  it  was  not  the  testator's  intention  to  pass  any  other  lands 
than  those  devised  by  the  will,  it  would  be  a  contradiction  to  make 
the  codicil  pass  after-purchased  lands.  Ixk  Pi^h^iy^.  Biscoe^  SB. 
Moore's  Rep.  24.,  the  codicil  was  held  incompetent  to  have  this  effect, 
because  it  was  restricted  to  a  particular  purpose.  See  other  cases, 
where,  owing  to  a  latent  ambiguity,  codicils  have  been  held  not  to 
operate  as  republication,  so  as  to  pass  after- purchased  property. 
Simpson  y.  Homsby,  Pre.  Cha.  441.  2  Vern.  Rep.  772.  Strode  v. 
Falklandy  2  Vern.  Rep,  625.  Drinkvoater  v.  Falconer^  2  Ves.  626. 
Steed  v.  Berries y  I  Vent.  341.  2  Mod.  313. 


1093 


QJCttlld*     Form  and  manner. 


Clio] 

Donatio 

caufd 

tnortis. 


In  Brouncker  and  Cooke  v.  Brouncker,  2  PhilL  R.  57*9  probate 
was  refused  tx)  a  codicil,  which,  by  doubling  the  provision  made 
for  younger  children  in  a  will  dated  but  four  days  before,  left  no 
assets  for  the  annuity  given  to  the  widow  by  that  will,  and  left 
the  eldest  son  destitute;  proof  being  given  of  the  weakness  and 
agitation  of  the  deceased  and  his  friends  attending  him.] 

6.  Donatio  causd  mortis^  or  a  gift  in  prospect  of  death,  is  where 
a  man  moved  with  the  consideration  of  his  mortality,  doth  give 
and  deliver  something  to  another,  to  be  his  in  case  the  giver  die, 
but  if  he  lives  he  is  to  have  it  again.  Law  of  Test.  179.  Prec, 
Cha.  269.  {o) 

In  every  such  gift  there  must  be  a  delivery  made  by  the  party 
in  his  last  sickness  {p) :  and  nothing  can  operate  as  such,  without 
having  been  delivered  in  the  testator's  lifetime,  by  him  or  his 
order.     Miller  v.  Miller,  3  P.  Will.  357. 

A  man  by  his  will  disposed  of  personal  estate ;  and  aflerwardst 
by  parol  gave  100/.  bill  to  one  to  deliver  over  to  his  nephew,  if 
the  testator  should  die  of  that  sickness :  And  this  gift  was  held 
good.    Dntry  and  Smith,  1  P.  WiU.  404. 

So  where  the  husband  upon  his  death-bed  delivered  to  his 
wife  a  purse  of  100  guineas,  bidding  her  apply  it  to  no  other  use 
than  her  own.     Lawson  and  Lawson,  1  P.  WiU.  441.  (4) 


(o)  [Hedges  v.  Hedges.  S.C.  Gilb.  Eg.  Rep.  12.  2  Vem.  615.]  This 
is  the  strict  and  proper  definition  of  a  donatio  mortis  causdy  given  by 
Justinian  in  the  Institutes.  Lib.  2.  tit.  7*  §  1-  Who  adds,  that  the 
nature  of  the  gift  is,  that  the  donor  should  rather  have  the  thing  than 
the  donee ;  but  that  the  donee  should  rather  have  it  than  the  heir. 
For  the  difference  between  an  absolute  gift  and  one  in  contemplation 
of  death,  see  Tate  v.  HilbeHy  2  Ves.jun.  111.,  [and  4  J5ro.  C.  C.286. 
S.  C. ;  where  it  was  held,  that  a  check  or  promissory  note  given  by 
testator  in  his  last  illness,  are  revoked  by  his  death,  and  are  not  a 
good  donatio,  &c.  unless  reduced  into  possession  by  being  offered  for* 
payment  in  his  lifetime.  Bibby  v.  Coulter ^  T.  1791,  m  Irish  exchequer, 
Ridgm.  Ca.  temp.  Hardw.  206.  n.,  is  contra^ 

'  (p)  A  donatio  mortis  causd  may  subsist,  although  the  donor  after- 
wards make  a  testament,  without  mentioning  the  gift.  Hill  v.  Chap* 
man,  2  Bro.  C.  C.  612.  [But  this  depends  on  the  circumstances  of 
intention  relating  to  such  will.     Jones  v.  Selbi/,  Pre.  Ch.  300.] 

(4)  For  otherwise  one  could  not  give  to  liis  own  wife.  Ibid.  So 
in  Miller  v.  MiHer,  3  P.  Wms.  356.,  where  a  man  having  by  will  given 
his  wife  an  annuity,  fttid  tiso  600/.  in  money,  on  his  death  bed,  desired 
his  servant  to  deliver  to  her,  then  present  two  bank  notes,  payable  to 
bearer,  amounting  to  600/.,  saying,  *^  he  had  not  done  enough  for  her.*' 
This  gift  was  held  additional,  and  a  valid  donation,  and  is  not  to  be 
construed  a  payment  of  the  former  legacy  in  testator's  lifetime.  But 
where  a  gift  by  a  husband  to  his  wife,  some  short  time  before  his  deathj 
was  set  up  as  9l  donatio  causd  mortis^  it  cannot  be  established  without 
clear  and  satisfactory  evidence  of  an  intention  on  the  part  of  the  hus^ 
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So  where  the  husband  upon  his  death-bed  drew  a  bill  on  his 
goldsmith,  to  pay  his  wife  100/.  for  mourning.  Lawson  and 
LawsoTh  1  P.  fP^U.  441.  (5) 

Mar.  1 1.  1 744 ;  Bailey  and  Snelgrove.     Mrs.  Bailey  going  out 
of  town  in  a  bad  state  of  health,  gave  her  maid  a  bond  executed 
to  her  by  a  third  person ;  saying,  If  I  die,  it  is  yours.    She  died 
intestate,     "^rhe  administrator  brought  a  bill  to  have  the  bond 
delivered  up.     But  by  the  lord  chancellor  Hardwicke :  This  is  a 
a  sufficient  donatio  causa  mortis  to  pass  the  equitable  interest  of 
this  bond  upon  the  intestate's  death,  {q)     The  question  in  this    [111] 
case  was,  whether  the  nature  of  the  property  was  capable  of  being 
so  given :    His   lordship  held  it  might,  as  well  as  a  specific 
chattel ;  though  no  leg^l  property  passed  thereby,  nothing  but 
the  paper,  a  bond  being  evidence  of  a  debt ;  and  the  intent  being 
to  give  the  debt,  not  the  paper,  he  held  it  a  good  donation  mortis 
causa,  comparing  it  to  the  property  which  passes  by  assignment 
of  a  bond,  which  passes  nothing  in  point  of  law,  and  the  assignee 
must  make  use  of  the  other's  name  for  recovering  on  it    He  put 
the  case,  that  if  a  chattel  in  possession  bad  been  bought  by  the 
mtestate,  and  a  bill  of  sale  made  to  a  trustee  for  her  use ;  the 
property  would  have  been  in  the  trustee,  and  the  equitable  in- 
terest in  the  cestuy  que  trusty  who,  if  she  had  given  this  chattel  so 
circimistanced  to  the  defendant,  it  would  have  been  good.    S  AtJc, 
214.    2  Vez.  432.  (6) 

band  to  divest  himself  of  die  property,  and  to  hold  it  as  trustee  for 
his  wiie.Wcdter  v.  Hodge,  T.  1818.  2  Sxoanst: Rep.  97. 1  WUs.  Ch.  R. 
445.  Gifls  of  this  sort  must  be  fully  proved  in  all  their  circumstances. 
S.C.;  and  Jones  v.  Selby^  Pre*  Ch,  300. 

(5)  For  the  bill  was  held  to  operate  as  an  appointment,  and  to 
amount  to  a  direction  to  his  executors  to  pay  her  so  much  ;  but  the 
peculiar  circumstances  of  this  case  seem  to  have  decided  this  latter 
part  of  it.  For  in  general  there  can  be  no  donatio  mortis  causd  of 
dwses  en  action,  because  in  their  nature  incapable  of  actual  delivery. 
Tate  v.  Hilbert,  2  Ves.jun.  11 1.  4  Bro.  C.  C.  286.  Miller  v.  Millery 
SP.JVms.356. 

{g)  Ruled  contra  by  Sir  Joseph  Jekt/l,  M.  R.,  as  to  a  note  for  100/., 
it  being  a  chose  en  action.  Miller  v.  Miller^  3  P.  Wms.  356.  [S.  P, 
in  Tate  v.  Hilbert,  E.  1793,  supra,  note  (a).]  How  far  a  chose  en  action 
may  be  willed,  vid.  supra,  Ofinhat  things,  9. 

(6)  S.  C-  Ridgtv.  Ca.  temp.  Hardxv.  202.  In  Ward  v.  Turner, 
%  Ves.4f^2.,  lord  Hardwicke  distinguished  this  case  from  that  o£ denote, 
in  that  by  delivery  of  a  bond  some  property  is  conveyed,  and  the 
law  allows  a  bond  a  locality :  and  in  Gardner  \.  Parker,  SMadd.  184. 
this  decision  was  followed  with  leave  to  sue  on  the  bond  in  the  exe- 
cutors' names,  on  condition  of  indemnifying  them.  But  in  Chapman 
V.  Hart,  1  Fe^.273.  Moore  v.  Moore,  I  Bro.  C.  C.  127.,  it  was  said, 
that  bonds,  as  a  species  of  choses  en  action,  admit  of  no  locality  ;  and 
therefore  a  bequest  of  goods  and  chattels  in  a  particular  place  will  not 
pass  bondii  which  happen  to  be  there  at  testator's  death.    So  by  be- 
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But  in  the  case  of  fVard  and  Tumerj  July  20,  1752;  it  was 
held  by  lord  Hardwicke^  that  a  delivery  oi  receipts  for  South  Sea 
annuities  was  not  sufficient  (though  there  was  strong  evidence  of 
the  intent) ;  and  that  it  could  not  be  done  without  a  transfer, 
or  something  amounting  to  that ;  and  all  the  anxious  provisions 
of  the  statute  of  frauds  will  signify  nothing,  if  donation  or  stock, 
attended  only  by  delivery  of  the  paper,  is  allowed.  It  might  be 
supported  to  tne  extent  of  any  given  value,  and  would  leave 
these  things  under  the  greatest  degree  of  uncertainty,  and 
amount  to  a  repeal  of  that  useful  law  as  to  all  this  part  of  the 
property  of  the  subjects  of  this  kingdom.  Therefore,  notwith- 
standing the  strong  evidence  of  the  intent,  the  gift  of  annuities 
is  not  sufficiently  made  within  the  rules  of  the  authorities.  And 
considering  how  much  of  the  personal  estate  of  this  kingdom  is 
now  vested  in  stocks  and  funds,  his  lordship  said  he  was  of 
opinion  not  to  carry  it  further.     2  Vesey^  431.  (7) 

quest  of  <<  all  testator's  goods/'  a  bond  passes  ;  for  it  is  bona  mobilia, 
IP.fVms.  267.  And  see  Fleming  v.  Brooke,  1  Sch,  Sf  Lef.  318. ;  and 
see  169.  note.  See  R^al  v ,  Roue,  1  Atk.  171  •  lVes,S62,  Semble, 
That  a  delivery  up  by  obligee  to  obligor  of  mortgage  deeds,  and  of 
a  bond  given  at  the  time  of  the  mortgage  for  the  purpose  of  releasing 
or  acquitting  the  debt,  in  case  the  obligee  should  not  recover  from 
her  then  illness,  is  an  effectual  donatio  mortis  causd  ;  but  there  being 
contradictory  evidence,  whether  the  deeds  and  the  bond  were  given 
up  at  the  same  time,  an  issue  was  directed  to  try  whether  or  not  they 
were  delivered  up  for  the  purpose  of  releasing  the  debt  in  case  she  did 
not  recover.  Hurst  v.  Beach,  5  Madd,  Rep,  351.  But  it  does  not  seem 
settled,  whether  a  mortgage  debt  can  be  relinquished  by  parol  as  a  mere 
gift  inter  vivos.  In  Richards  v.  S^ms,  Barnardisi.  R,90-,  cited2Ves, 
436.,  lord  Hardvoicke  held,  that  a  gift  of  a  mortgage  to  a  mortgagor, 
by  giving  him  the  deeds,  if  that  fact  was  proved,  was  a  gift  of  all  the 
money  due  on  the  securities,  and  was  not  within  the  statute  of  frauds. 
This  authority  was  passed  over  by  lord  Hardwicke  himself  in  Hassell 
V.  Tynte,  ^md/.  318.,  in  which,  as  well  as  in  Bryson  v.  Bro'vonrigg, 
9  Ves.  1.,  the  question  was  not  decided,  and  was  again  declared  doubt- 
ful by  lord  Eldon  in  Monkhousev.  Corporation  of  Bedford,  1 7  Ves,  380. 
But,  whatever  may  be  the  case  where  the  deeds  (the  security  for  the 
debt)  are  found  in  a  third  person's  hands,  yet  it  would  seem  that,  as 
between  mortgagor  and  mortgagee,  full  proof  that  the  latter  had 
himself  delivered  them  to  the  mortgagor,  accompanied  by  the  bond 
which  constitutes  the  debt,  as  in  Hurst  v.  Beach,  would  pass  the 
interest,  or  induce  a  presumption  that  a  legal  assignment  within 
29  Car.  2.  had  taken  place. 

(7^  In  order  to  constitute  a  good  donatio  mortis  cau^d,  there  must 
be  an  absolute  and  unconditional  delivery  of  possession  to  the  donee, 
or  to  a  third  person  in  trust  for  him,  which  possession  must  continue 
uninterrupted  to  the  time  of  the  donor's  death.  Thus  the  expressing 
an  intention  in  favour  of  another  to  a  certain  amount,  without  parting 
with  the  possession,  will  not  amount  to  such  a  donation  (Bunn  v* 
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In  the  case  of  Smith  and  Casen,  8  Dec.  1718,  tlie  master  of 
the  rolls,  where  jewels  were  given  by  the  testator,  by  way  of 
donatio  causa  mortis^  doubted  whether  this  was  good  against 
debts.  And  it  seems  not ;  they  being  given  in  case  of  the  donor's 
death,  and  in  nature  of  a  legacy,  which  therefore  would  be 
fraudulent  as  against  creditors.     1  P.  Will,  106.  (8) 

Markham,  2  MarsL  Rep.  532.  S.  C.  7  Taunt.  224.  Holt,  C.  N.P.  352. 
and  note  there) ;  for  a  verbal  gift  of  a  chattel,  without  actual  delivery, 
does  not  pass   the   property  to  the   donee.      Irons  v.   SmallpiecCf 
2B,8f  A.  Rep,  551.     Again,  per  lord  Kenyon,  in  Hawkins  {Adminis- 
trator)  v,  Bietvitt,  (1798,)  2Esp.  CN.P.  663.  donee  must  have  imme- 
diate possession  of  the  gift,  and  uncontrolled  dominion  over  it.    Smith 
V.  Smith,  2  Stra,  955.  ace.    Nor  does  a  mere  removal  of  the  securities 
given  from  one  drawer  of  a  bureau  to  another,  under  testator's  di- 
rection, support  a  gift  by  him  to  his  daughter  mortis  causd.     Bryson 
v.  Brotonriggy  9  Vesi  1 .     However,  in  Spratley  v.  JVilson,  Knt.,  Holt 
C.  N.  P.  10.,  per  Gibbs  C.  J.  1815,  semble,  that  if  donor  say  to  donee, 
"  fetch  it  away,  and  I  will  make  you  a  present  of  it,"  the  property 
passes  ;  and  see  Jones  v.  Martin,  2  Ansir,  R.  882.    Though  the  proof 
of  the  transaction  must  be  clear  and  satisfactory,  a  plurality  of  wit- 
nesses does  not  seem  required,  nor  that  the  donation  should  be  in 
testator's  last  illness,  Walter  v.  Hodge,  2  Sxoanst.  97. 1  Wils,  Ch.  R.  4?4'5. 
Blount  v.  Burrow,  1  Ves.  jun.  54^6.  3  Bro.  C.  C.  90.  4  Bro.  C.  C.  72. 
contra.     At  the  same  time,  it  must  be  shewn  to  have  been  made  in 
contemplation  of  death,  and  subject  to  revocation  by  donor's  reco- 
very, or  by  donee's  death  in  his  lifetime.     Walter  v.  Hodge.    But 
such  donation  may  subsist,  although  the  donor  afterwards  make  a 
testament  without  mentioning  it.  Hilly.  Chapman,  2  Bro.  C.  C.  612. 
This  case  turned  on  the  testator's  particular  declarations  with  re- 
ference to  the  gift  as  annexed  to  an  old  will ;  and  Jones  v.  Selby, 
Pre.  Ch.  300.,  is  the    other  way.      Both  cases  shew  that  all   the 
minutise  of  such  transactions  are  to  be  examined  —  the  effect  de- 
pends on  every  word  and  each  minute  act ;  and  see  S.  P.  Drury  v. 
^rnith, ,  1  P.  Wms,  405.  &c.     Donatio  mortis  causd  may  be  made  for 
a  particular  purpose,  as  to  carry  on  a  suit.     Blount  v.  Burrow,  3  Bro. 
C.C.  90.  4  Bro.  C.  C.  72.   1  Ves.  jun.  546.  S.  C. 

(8)  Blackstone  says,  that  this  gift,  if  the  donor  dies,  operates  as  a 
legacy  ( Hedges  v.  Hedges,  Pre.  Ch.  269.),  and  needs  not  the  assent 
of  his  executor ;  yet  it  shall  not  prevail  against  creditors :  and  is 
accompanied  with  this  implied  trust,  that  if  the  donor  lives,  the  pro- 
perty thereof  shall  revert  to  himself,  being  only  given  in  contempla- 
tion of  death,  or  mortis  causd.     Prec.  Ch.  269.  1  P.  Wms.A'06.  441. 
^P.Wms.  357.  cited  2  Bla.Com.  514. ;  and  see  1  Add.  R. 6.   This  me- 
thod of  donation  (he  adds)  might  have  subsisted  in  a  state  of  nature, 
being  always  accompanied  with  delivery  of  actual  possession,  and  so 
far  differs  from  a  testamentary  disposition ;  but  seems  to  have  been 
handed  to  us  from  the  civil  lawyers,  who  themselves  borrowed  it  from 
the  Greeks,  as  appears  from  the  passage  from  Inst.  lib.  2.  tit.  7.  §  1. 
Pf*  1. 39.  t.  6.  of  a  very  complete  donation  of  this  kind  by  Telemo" 
cm  to  his  friend  Pirceus  in  the  Odyssey,  lib.  17.  /.  79.  et  seq.;  another 
iwtance  is  by  Hercules  in  the  Alcestes  of  Euripides,  t>»  1020. 
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T.  ISG.  Thompson  [v.  Hodgson.']  An  executor  Fibelled  in  the 
spiritual  court,  for  taking  a  tankard  without  his  consent,  on  pre- 
tence that  the  testator  gave  it  to  the  defendant  if  he  died  of  his 
then  sickness.  And  the  court  granted  a  prohibition ;  this  hot 
[  112  ]  bemg  a  legacy,  but  a  donation  in  prospect  of  death,  the  validity 
whereof  may  be  tried  in  an  action  of  trover.     Str.  777. 

For  this  is  a  matter  of  which  the  common  law  takes  notice, 
and  need  not  be  proved  in  the  ecclesiastical  court  1  P.  Will.  441. 
Sel.  Cos.  in  Chan.  14.  (r) 
Appointing  7.  Dr.  Swinbume  says,  By  general  custom  observed  within  the 
guardians,  province  of  York,  the  father  by  his  last  will  or  testament  may 
for  a  time  commit  the  tuition  of  his  child  and  the  custody  of 
his  portion ;  which  testament  and  assignation  is  to  be  confirmed 
by  the  ordinary,  who  also  is  to  provide  for  the  execution  of  the 
same  testament.     Swin.  210. 

And  if  the  father  die,  no  tutor  being  by  him  assigned,  and  the 
mother  do  in  her  last  will  and  testament  appoint  a  tutor ;  the 
same  will  is  to  be  proved,  and  the  assignation  of  the  tutor  con- 
firmed.    Swin.  210. 

And  if  no  tutor  be  assigned  by  either  of  the  parents,  then  may 
a  stranger,  if  he  make  the  orphan  his  executor,  and  give  him  his 
goods,  assign  a  tutor  unto  him  [with  respect  to  such  goods]; 
which  tutor  is  by  the  ordinary  to  be  confirmed.     Swin.  210. 

And  if  there  be  no  tutor  testamentary  at  all,  then  may  the 
ordinary  commit  the  tuition  of  the  child  to  his  next  kinsman 
demanding  the  same,  according  as  in  administrations  where  any 
dieth  intestate.     Swin.  211. 

And  by  the  said  custom  a  tutor  may  be  assigned  to  a  boy  at 
any  time  until  he  hath  accomplished  the  age  of  fourteen  yeai's, 
and  to  a  girl  until  she  hath  accomplished  the  age  of  twelve  years. 
But  after  those  years,  he  or  she  respectively  may  choose  their 
own  curators.  But  if  they  do  not  elect  any  other  curator  after 
dieir  several  ages,  then  he  that  is  assigned  in  the  will  is  to  be 
confirmed  curator  to  either  of  the  said  children ;  albeit  he  were 
above  fourteen  years,  and  she  above  twelve,  when  the  will  was 
made.  Swin.  212.  And  this  is  according  to  the  rules  of  the 
civil  law ;  but  by  the  common  law,  the  age  of  choosing  guar- 
dians both  as  to  the  male  and  female  is  the  age  of  fourteen. 
iBist.  78. 
r  1 1 3  ]  -^^^  "^y  ^^®  ^^^^  general  custom  observed  within  the  province 
of  York,  a  tutor  may  be  assigned  either  simply  or  conditionally, 
and  until  a  certain  time,  or  from  a  certain  time.     But  no  tutor 

(r)  If  a  defendant  be  examined  to  charge  him  with  the  receipt  of 
property,  his  evidence  is  admissible  to  establish  a  gift  in  contemplation 
of  death ;  but  the  court  of  chancery,  where  doubtful,  has  directed  an 
issue,  to  ascertain  the  &ct.  Blount  v.  Burrow^  1  Fe^.jun.  546^  S  Bro. 
C.C.  90.  4fBro.C.C.12. 
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may  intermeddle  as  tutor,  until  he  be  confirmed  by  the  ordinary, 
albeit  he  be  assigned  tutor  simply ;  much  less  where  he  is  as- 
signed conditionally,  or  from  a  certain  time,  may  he  intermeddle 
as  tutor,  until  the  condition  be  extant,  or  the  time  limited  be  ex- 
pired* But  the  ordinary  may  in  the  meantime  commit  the  tuition ; 
and  he  that  is  so  appointed  by  the  ordinary,  may  for  that  time 
administer.     Swin.  215. 

But,  more  generally,  by  the  statute  of  the  12  C  2.  c.  24.  [Guaidiani 
(which  controUeth  the  aforesaid  custom  in  divers  instances),  ^^y^^tute,] 
Where  any  person  shall  have  any  child  or  children  under  the 
age  of  twenty-one  years,  and  not  married,  at  the  time  of  his 
Aeath ;  it  shall  be  laxv/idjor  the  father  of  such  child  or  children, 
whether  bom  at  the  time  of  the  decease  of  such  father,  or  at 
that  time  hi  ventre  sa  mere^  or  whether  such  father  be  within  the 
age  of  twenty-one  years  or  of  full  age,  by  his  deed  executed  in  his 
lifetime^  or  by  his  last  will  and  testament  in  writing,  in  the  pre^ 
sence  of  two  or  more  credible  witnesses^  in  such  manner^  and  from 
time  to  timCf  as  he  shall  think  fvt^  to  dispose  of  the  custody  and 
tuition  of  such  child  or  children  during  such  time  as  he  or  they 
shall  respectively  remain  under  the  age  of  twenty-one  yearsj  oi' 
any  lessei'  time,  to  any  person  or  parsons,  in  possession  or  remaindeff 
other  than  popish  recusants:  and  such  person  to  whom  the  cus- 
tody of  such  child  shall  be  so  disposed  or  devised,  may  maintain 
an  action  of  ravishmetvt  of  ward  or  trespass,  against  any  person 
who  shall  wrongfully  take  away  or  detain  any  such  child  for  the 
ificovery  of  such  child,  and  recover  damages  for  the  same  in  the 
same  action,  for  the  use  and  benefit  of  such  child.    $  8. 

And  such  person  to  whom  the  custody  of  such  child  shall  be 
so  disposed,  or  devised  may  take  into  his  custody  to  the  use  of  such 
childy  the  profits  of  all  lands,  tenements,  and  hereditaments  of  such 
ckild,  and  also  the  custody,  tuition,  and  management  of  the  goodsj 
chattels,  and  persond  estate  of  such  child,  till  his  or  her  age  of 
twenty-one  years,  or  any  lesser  time,  according  to  such  dispo- 
sition aforesaid ;  and  may  bring  such  actions  in  relation  thereto,  as 
by  law  a  guardian  in  common  socage  might  do,    §  9.  {s) 

Provided,  that  this  shall  not  extend  to  alter  or  prejudice  the    [  114  ] 
custom  of  the  city  of  London,  nor  of  any  other  city  or  town  cor- 
porate,  or  of  the  town  of  Berwick  upon  Tweed,   concerning 
orphans.    $  10. 

[Before  this  the  4  &  5  Ph.  &  M.  enacted  as  to  female  children, 
That  it  shall  not  be  lawful  for  any  person  or  persons  to  take  or 
convey  away,  or  cause  to  be  taken  or  conveyed  awaV)  any  maid 
or  women  child  unmarried,  being  under  the  age  of  sixteen  years, 
out  of  or  from  the  possession,   custody,   or  governance,   and 


($)  See  the  clauses  of  this  statute  ranged  under  six  different  heads 
hy  Mr.  FonUanque,  in  his  notes  to  Treat,  on  Eq.  Vol.  2.  p.  294. 
VOL.  ly.  K 
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wainst  the  will  of  the  father  of  such  maid  or  woman  child,  or' 
oi  such  person  or  persons  to  whom  the  father  of  such  maid  or 
woman  child  by  his  last  will  and  testament,  or  by  any  other  act 
in  his  lifetime,  hath  or  shall  appoint,  assign,  bequeath^  give,  or 
grant  the  order,  keeping,  education,  or  governance  of  such  maid 
or  woman  child,  except  such  taking  and  conveying  away  as  shall 
be  had,  made,  or  done,  by  or  for  such  person  or  persons  as 
without  fraud  or  covin  be  or  then  shall  be  the  master  or  mistress 
of  such  maid  or  woman  child,  &c.,  under  penalty  of  two  years 
imprisonment  or  such  fine  as  shall  be  assessed  by  the  Queen's 
council  in  the  star-chamber ;  and  if  he  deflower  or  marry  such 
child,  to  be  imprisoned  for  five  years,  or  pay  such  fine  as  shall 
be  assessed  as  aforesaid.] 

Of  the  several  species  of  guardians,  the  first  are  guardians  by 
nature^  namely,  the  father,  and  (in  some  cases)  the  mother  of  the 
child.  For  if  an  estate  be  left  to  an  infant,  the  father  is  by  com- 
mon law  the  guardian,  and  must  account  to  his  child  for  the 
profits. — There  are  also  guardians  ,/&r  nurture;  which  are,  of 
course,  the  father  or  mother,  till  the  infant  attains  the  age  of 
fourteen  years :  and  in  default  of  father  or  mother,  the  ordinary 
usually  assigns  some  discreet  person  to  take  care  of  the  infent's 
personal  estate,  and  to  provide  for  his  maintenance  and  educa- 
tion.—  Next  are  guardians  in  socage^  who  are  also  called  guar- 
dians by  the  common  law.  These  take  place  only,  when  the  mi- 
nor is  entitled  to  some  estate  in  lands ;  and  then,  by  the  common 
law,  the  guardianship  devolves  upon  his  next  of  kin,  to  whom 
the  inheritance  cannot  descend.  These  alsoj  like  guardians  for 
nurture,  continue  only  till  the  minor  is  fourteen  years  of  age ; 
for  then,  in  both  cases,  he  is  presumed  to  have  discretion,  so 
far  as  to  choose  his  own  guardian.     1  Black.  461.  {t) 

Heretofore  there  was  also  a  guardian  in  chivalry;  which  was, 
[  115  ]  where  the  tenant  by  knight's  service  died,  his  heir  male  Jbeing 
under  twelve  years  of  age ;  in  such  case,  the  lord  should  have 
the  land  holden  of  him,  until  the  heir  should  attain  the  age  of 
twenty-one,  and  Ukewise  the  marriage  of  the  heir,  if  he  was 
unmarried  at  the  death*  of  his  ancestor ;  if  there  was  an  heir 
female,  under  the  age  of  fourteen,  and  unmarried,  then  the 
lord  had  the  wardship  of  the  land  till  her  age  of  fourteen,  and 
was  to  tender  to  her  covenable  marriage  without  disparagement' 
And  this  sort  of  guardianship  was  a  kind  of  dominion  of  lords 
over  their  tenants,  and  was  introduced  among  the  Gothic  nations, 
to  breed  them  to  arms ;  but  is  now  fallen  with  the  tenures :  for 
by  the  12  C.  2.  c.  24.  all  tenures  by  knight  service  and  in  capite 
are  taken  away,  and  turned  into  free  and  common  socage. 
1  Inst.  74.  87,  88. 


TT 


if)  For  the  various  sorts  of  guardians,  see  Mr.  Hargrave*8  notes  to 
Co*  Lit*  88.  S,  .  ■    ,  ,  t* 
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Guardians  appointed  by  the  spiritual  court,  are  only  for  thfe 
personal  estate;  guardians  for  the  real  estate  were  heretofore 
under  the  direction  of  the  court  of  wards  and  liveries,  which 
court  being  taken  away  by  this  statute,  power  is  given  by  the 
same  statute  to  the  father  by  his  deed  or  will  to  a}ipoint  guar- 
dians ;  which  if  he  shall  not  do,  or  if  the  guardians  appomted 
by  him  shall  die  or  refuse  to  act,  then  the  power  devolvedi  upon 
the  high  court  of  chancery,  the  lord  chancellor  (under  the  kuig) 
being  the  supreme  guardian  of  all  infants  and  others  not  capable 
to  act  for  themselves,  (u) 

In  the  case  of  Buck  and  Drapery  Mar.  26,  1 74- 7,  a  petitioil 
was  preferred  to  the  lord  chancellor  Hardwicke  by  the  mother 
of  the  infant,  to  discharge  an  order  of  the  master  of  the  rolls 
appointing  the  plaintiff  guardian  of  her  daughter,  upon  an  alle- 
gation of  his  unfitness,  as  being  disordei'ed  in  his  mind,  and 
that  she,  the  mother,  had  long  before  been  appointed  guardian 
of  her  daughter  by  the  ecclesiastical  court  at  York,  and  had  by 
virtue  of  that  appointment  taken  possession  of  the  in&nt's  person 
and  estate.  —  The  lord  chancellor  dismissed  the  petition  witH 
costs,  the  fects  of  the  lunacy  being  not  at  all  made  out,  and  said 
he  was  surprised  upon  what  pretence  the  ecclesiastical  courts  in 
the  country  take  upon  them  to  appoint  guardians  ex  officio^ 
without  any  suit  instituted  for  that  purpose,  and  by  this  means 
break  in  upon  the  jurisdiction  of  this  court  with  respect  to  the 
guardianship  of  infants ;  and  said,  he  recommended  it  to  the 
attorney-general  to  consider,  whether  a  quo  warranto  might  not 
issue  to  the  ecclesiastical  court,  upon  such  an  extrajudicial  ap- 
pointment of  guardians  to  infants,  where  no  suit  at  all  is  depend-  [  116  ] 
ing  for  this  purpose.     3  Atk.  631.* 

It  shall  be  law/id  for  the  father^  By  the  common  law,  before 
this  act,  it  was  not  lawful  for  the  father  to  appoint  a  guardian 
either  in  chivalry  or  socage ;  but  the  law  appointed  one  Tor  him : 
and  in  such  case,  the  guardian  appointed  by  the  law  could  not 
refuse ;  but  the  guardian  appointed  by  the  father,  under  tl)e 
statute,  may  refuse,  if  he  pleaseth.     Vaugh.\%2. 

For  the  father']  Therefore  the  act  only  authorised  the  &ther,^ 
and  not  the  mother;  although  she  hath  the  same  concern  for 

(tf)  In  the  case  of  Whitfield  v.  HaleSf  the  lord  chancellor  made  an 
order  for  a  guardian  and  maintenance,  on  the  ground  of  ill-treatment 
by  the  father.     12  Ves.  492. 

*  This  18  one  instance,  amongst  many  others,  of  the  perpetual  jarring 
between  the  two  jurisdictions.  The  ecclesiastical  judge  probably 
in  answer  to  such  quo  warrantOf  would  return  the  custom  within  the 
province  of  York,  as  is  here  above  set  forth  from  Swinburne ;  which 
custom  existed  long  before  there  was  any  court  of  chancery  in  thif 
iungdom.     Burn. 
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her  heir  as  the  father.  And  as  the  father  only  can  appoint  a 
guardian,  so  therefore  the  guardian  appointed  by  him  cannot 
appoint  another  guardian:  tor  it  is  a  personal  trust,  and  not 
assignable,  any  more  than  guardianship  in  socage.  Vatigh.  179. 
{^Bedell  v.  Constable.^ 

In  the  case  Ex  parte  Edwards^  June  18,  174-7 ;  the  mother  by 
her  will  appointed  a  guardian  to  her  son  till  his  age  of  twenty-one. 
An  application  was  now  made  to  the  court  for  maintenance,  and 
in  case  they  should  not  approve  of  the  guardian  appointed  by 
the  mother,  that  a  new  one  may  be  assigned.  By  lord  Hard-' 
^icke:  The  statute  confines  the  power  of  appointing  a  testamen- 
tary guardian  to  the  father  only ;  and  therefore  the  appointment 
by  the  mother  is  absolutely  void.  And  the  infant  being  of  the 
age  of  fourteen  chose  a  guardian  in  court.     3  Atk.  519. 

But  here  being  no  negative  words,  this  altereth  not  the  custom 
within  the  province  of  York  (as  hath  been  expressed)  for  the 
mother  by  her  will  to  appoint  a  guardian;  that  is,  with  respect  to 
the  personal  estate;  for  unto  that  only  the  custom  must  l>e  under- 
stood to  extend ;  for  when  that  custom  first  took  place,  the  law 
itself  appointed  guardians  for  the  real  estate,  in  chivalry  or  in 
socage. 

Jn  ventre  sa  mere']  {x)     In  like  manner,  by  the  custom  within 
[117]    the  province  of  York,  a  tutor  may  be  assigned  to  a  child  that  is 
not  born,  as  also  to  an  idiot  or  lunatic.     Swin.  212. 

But  this  statute  gives  no  power  to  the  father  to  appoint  a 
guardian  to  his  child  being  an  idiot  or  a  lunatic,  after  he  shall 
be  of  the  age  of  twenty-one  years,  {y) 

Whether-  such  father  be  within  the  age  qf  twenty-one  yearsy  or 
of  full  age]  llbierefore  the  father,  under  the  age  of  twenty-one, 
may  grant  the  custody  of  his  heir;  but  he  cannot  demise  or  devise 
his  land  in  trust  for  him  directly :  but  he  may  do  it  obliquely; 
for  by  appointing  the  custody,  the  land  follows  as  an  incident 
given  by  the  law  to  attend  it.     Vaugh,  178. 

By  his  deed  executed  in  his  lifetime  or  by  his  last  mlt]  In  the 
case  of  The  earl  qfShaftesbwy  and  HannAm^  where  the  father  had 
given  die  guardianship  of  the  infant  to  one  by  deed,  and  to  the 


(x)  In  the  case  Ex  parte  the  Earl  of  Ilchesier^  the  testator  married, 
hxxt  not  then  having  children,  ^ave  the  guardianship  of  all  his 
daughters  born  or  to  be  born,  to  his  wife,  and  of  all  his  sons  hereafter 
to  be  born,  to  his  wife  and  his  brother,  or  the  survivor.  It  was  held 
that  the  guardianship  extended  to  all  the  children  by  that  or  a  future 
marriage.     7  Ves.S^^*        ^ 

(y)  The  care  of  lunatics  devolves  on  the  crown,  who  generally 
commits  it  to  the  lord  chancellor.  As  to  the  rules  by  which  their 
property  is  managed,  see  Oxendon  y.Ld.  Compton,  2  F^-jun.  69.; 
and4J3ro.  C.  C.231. 
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mother  by  will,  it  was  decreed  that  the  will  was  a  revocation  of 
the  deed.     Chan.  Ca.  Finch.  323.  (z) 

By  his  last  wilV]  And  such  will  need  not  to  be  proved  in  the 
spiritual  court.  [Lady  Chester'^  case,]  1  Ventr.  207.  That  is  to 
say,  if  the  will  is  merely  upon  this  statute  for  the  appointing  a 
guardian  and  nothing  else ;  for  in  such  case,  the  appointment 
being  solely  by  act  of  parliament,  the  temporal  courts  shall  be 
judges  thereof.  But  in  the  same  will,  if  there  is  any  disposition 
of  the  personalty  (as  is  most  commonly  the  case),  it  seemeth  that 
the  will  shall  be  proved  in  the  spiritual  court  for  the  whole : 
which  probate  shall  be  effectual  so  far  as  the  personalty  is  con- 
cerned, altho'  it  shall  be  of  no  avail  with  respect  to  such  parti- 
cular appointment  of  a  guardian  by  the  statute.  Also  this  con- 
sideration shall  not  be  extended  to  take  away  any  power  from 
the  spiritual  court  which  it  had  before;  as  particularly  within 
the  province  of  York  (as  before  mentioned),  or  within  any  of  the 
places  specially  excepted  by  the  statute.  (9) 

\_In  the  presence  of  two  or  more  credible  witnesses']  In  Riddall  v. 
Liddiard,  Arches  Court,  8th  May,  1820,  proof  of  attestation  by 
two  witnesses  was  required,  in  order  to  estabUsh  want  of  consent 
to  the  marriage  of  a  minor,   by  some  one  guardian  lawfully 

appointed.     See  4  G.  4.  c.  76.  tit.  i^atrmgr  J 

In  such  mawier,  and  from  time  to  time^  as  he  shall  think  JW]  It 
seemeth  not  to  be  material  by  what  words  the  tutor  is  appointed, 
so  that  the  testator's  meaning  do  appear.  Wherefore,  if  the 
testator  say,  I  commit  my  children  to  the  power  of  such  a  one 
or,  I  leave  them  in  his  hands ;  it  is  in  effect  as  if  the  testator  had 
said,  I  make  him  tutor  to  my  children.  So  it  is,  if  he  say,  I  [  H^  ] 
leave  them  to  his  government,  regimen,  adtninistration,  or  the 
like.  For  in  all  things  the  will  and  meaning  of  the  testator  is  to 
be  observed  and  preferred  before  the  propriety  of  the  words, 
whereof  perhaps  he  is  ignorant ;  which  meaning  is  to  be  collected 
by  that  which  went  before  or  foUoweth  in  the  will,  and  by  other 
circumstances,  which  the  judge  ought  to  inquire.     Swin.2\S. 

Under  the  age  of  twenty-one  years^  or  any  lesser  time']  And  if 
the  infant  marries  in  the  mean  time,  this  shall  not  dissolve  the 
guardianship.  [1  Ves.9\.\S0.  Caseof  E.  of  Shq/iesdury.  Mendez 
V.  Mendez,  3  Atk.  625.] 

(z)  In  the  case  Ex  parte  the  Earl  of  Ilchester^  it  was  deemed  that  a 
testamentary  appointment  of  guardian  was  not  revoked  by  a  subse- 
quent testamentary  appointment,  not  executed  according  to  the  sta- 
tute, and  not  directly  importing  a  revocation.     7  Ves.  S48. 

(9)  No  proof  out  of  the  will  ought  to  be  admitted  in  case  of  a  devise 
of  a  guardianship,  any  more  than  in  the  case  of  a  devise  of  land.-. 
^orke  V.  Storkey  T.  1730.  3  P.  W.  51.  See  D.  of  Beaufort  v.  Bertit^ 
I  P.  Wms.  703. 
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Or  any  lesser  time']  If  a  man  deviseth  the  custody  of  his  heir, 
apparent,  and  no  time  is  mentioned,  yet  it  is  a  good  devise  of  the 
custody  within  the  act,  if  the  heir  be  under  fourteen  at  the  death 
of  the  father;  because  by  the  devise,  the  guardianship  is  changed 
only  as  to  the  person,  and  left  the  same  as  to  the  time.  But  if 
the  heir  be  above  fourteen,  then  the  devise  is  void  for  the  un- 
oertainty;  for  the  act  did  not  intend  every  heir  should  be  in 
custody  till  twenty-one,  but  only  so  long  as  the  father  shall  ap- 
point, not  exceeding  that  time.   \_BedeU  v.  Constable,']  Vaiigh,  1 84. 

To  am/ person  or  persons  (I)  in  possession  or  remainder,  other 
than  popish  recusants]  Yet  there  are  other  exceptions :  As,  by 
tjbe  9  4- 10  WC  c.  82.  Persons  [denying  the  Trinity  (2),]  or  assert- 
ing that  there  are  more  Gods  than  one,  or  denying  the  Christian 
r/eiigion  to  be  true,  or  the  holy  scriptures  to  be  of  divine  autho- 
rity, shall  for  the  second  offence  be  disabled  to  be  guardians. 

And  by  the  statutes  relating  to  the  qualification  for  oflSces, 
persons  executing  their  respective  offices,  without  taking  the 
oaths  and  performing  the  other  requisites  for  their  qualification, 
shall  be  disabled  to  be  guardians. 

Also,  in  general,  he  that  cannot  be  an  executor,  cannot  be  a 
guardian.     Svoin.  211. 

-  May  maintain  an  action  of  ravishment  of  *mard]  The  ecclesi- 
astical court  cannot  intermeddle  witli  the  body,  although  the 
parents  make  no  disposition  thereof.  [Baynes  v.  Lowde?-,] 
SKeb.S34f. 

But  by  the  express  words  of  this  act,  the  guardian  by  will 
takes  place  of  all  other  guardians ;  and  the  guardian  under  this 
statute  may  have  ravishment  of  ward,  as  the  guardian  by  knight's 
service  or  in  socage  at  common  law  might  have  had.  {Knoyle  v. 
Heymf/r,]  3  Keb.  528.  2  P.  Will.  115. 

May  take  into  his  custody,  to  the  use  of  such  child]  This 
guardian  being  made  after  die  model  of  a  socage  guardian,  and 
cpming  in  the  place  of  the  father,  hath  not  a  bare  authority,  but 
[  119  ]  an  interest;  but  it  is  only  an  interest  joined  with  his  trust  (as 
being  necessary  in  order  to  the  performance  of  tlie  trust),  but 
not  an  interest  for  himself.     Vaugh.  181.  183.    2  P.  Will.  122. 

The  profits  of  all  lands]  A  guardian  by  nurture,  being  so 
appointed  by  the  testator's  will,  can  only  lease  at  will,  and  not 
for  any  number  of  years;  for  the  guardian  himself  (except  he  be 


(1)  A  guardianship  devised  to  three  persons  shall  survive,  without 
words  of  survivorship.  Eyre  v.  Shaftesbury,  2  P.  W.  104.  Gilb.  Eg. 
R.  172.  ^ 

(2)  This  act  is  repealed  as  far  as  relates  to  denying  the  Trinity, 
by5SGeo.3.  C.160.  §1. 
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guardian  in  socage)  is  only  tenant  at  will.   Cro.  Eliz.  678.  734.  (3) 
8  Mod.  312.  (4) 

In  the  case  of  Roe^  on  the  demise  of  Parry^  against  Hodgson^ 
T.  33  G.  2.  Upon  a  case  stated  for  the  opinion  of  the  court  of 
common  pleas,  Uie  principal  question  was,  whether  a  lease  foe 
twenty-one  years,  made  by'the  testamentary  guardians  of  an  in&nty 
Mr.  Spencer,  was  absolutely  void  or  only  voidable.  It  appeared, 
that  Mr.  Spencer  himself  has  done  no  one  act  since  he  came  of 
age,  either  towards  establishing  the  lease  (supposing  it  voidable) 
or  to  avoid  it.  Upon  the  first  argument,  the  court  agreed  in 
one  point,  viz.  that  a  testamentary  guardian  by  statute  till  an 
m&nt  was  twenty-one  years  of  age,  and  a  guardian  in  socage  till 
an  iniant  was  fourteen,  were  the  same ;  and  therefore  whatever 
interest  the  latter  had  in  lands  till  the  infant  was  fourteen,  the 
guardian  by  statute  has  the  same  until  he  is  twenty-one.  As  to 
the  main  question,  whether  the  lease  was  void  or  only  voidable, 
diey  doubted  much,  and  took  further  time  to  consider.  And  at 
last  they  resolved  unanimously,  that  a  guardian  of  an  infant  can*^ 
not  make  a  lease  of  the  infant's  lands,  and  that  the  lease  in  this 
xase  was  absolutely  void.  2  Wilson,  129.  135. 

Of  all  lands,  tenements,  and  hereditaments  of  such  child']  It 
seemeth  that  this  guardian  shall  have  the  custody,  not  only  of 
lands  descended,  or  left  by  the  father,  but  of  all  lands  and  goods 
any  way  acquired  or  purchased  by  the  infant  (which  the  guardian 
in  socage  had  not) ;  which  proves  that  he  derives  not  his  interest 
from  the  father,  but  from  the  law ;  for  the  father  could  never 
give  him  power  or  interest  of  or  in  that  which  was  never  his. 
.2  P.  Will.  185. 

And  also  the  custody,  tuition,  and  management  of  the  goods'} 
Swinburn  says,  the  office  of  a  tutor  is,  to  provide  that  his  pupil 
be  honestly  and  virtuously  brought  up ;  and  to  provide  for  him 
meat,  drink,  clothes,  lodging,  and  other  necessaries,  according  to 
the  child's  estate,  condition,  and  ability.     Swin.  217*  .        , 

And  the  same  also  doth  farther  consist,  in  the  good  and 
&ithfiil  administering  or  disposing  of  the  goods  and  chattels  of 
the  said  pupil;  that  is  to  say,  the  tutor  may  not  commit  any  [  120  ] 
thing  that  may  be  hurtful,  nor  omit  any  thing  that  may  be 
profitable  to  his  pupil,  and  in  the  end  must  restore  unto  his 
pupil  all  his  goods  and  chattels,  by  him  the  said  tutor  before 
received.  And  for  that  purpose  every  tutor  ought,  even  at  the 
very  entry  into  his  office,  to  make  a  true  inventory  of  all  the 
goods  and  chattels  of  his  pupil,  and  to  make  a  just  and  true 
account  of  his  dealings  in  behalf  of  his  pupil.  And  it  is  gene- 
rally observed  within  the  said  province  of  York,   that  every 

(3)  Piffott  v.  Garnish. 

(4*)  Shpxioorth  v.  Green  ;  and  see  Co.  Lit*  57. 
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tutor,  as  well  testamentary  as  other  appointed  by  the  ordinary, 
doth  enter  into  bond  with  sureties  to  the  eflFect  aforesaid,  accord- 
ingto  the  discretion  of  the  ordinary.    Swin.  217. 

TTie  tutor  may  sell  such  goods  belonging  to  the  pupil,  as 
cannot  be  kept  until  he  come  to  lawful  age.  But  other  goods 
which  may  conveniently  be  kept,  and  especially  goods  immove- 
able, the  tutor  may  not  sell ;  imless  otherwise  ordered  by  wilL 
Swin.  217. 

More  particularly ;  The  guardian  ought  to  apply  the  estate 
in  his  hands,  to  pay  the  debts  of  the  infant.     1  Cha.  Ca.  157, 

He  may  pay  off  the  interest  of  any  real  incumbrance,  and 
the  jtrincipal  of  Si  mofigage ;  because  it  is  an  immediate  charge 
on  die  land :  but  no  other  real  incumbrance.     P7'ec.  Cha.  137. 

In  the  case  of  Waters  and  Ebral^  H.  1707,  where  the  mother, 
as  guardian,  received  the  rents  of  the  estate,  and  paid  off  spe* 
cialties,  but  took  assignment,  and  after  the  death  of  the  in&nt 
brought  a  bill  against  the  heir  for  a  discovery  of  assets  by  descent 
(she  claiming  the  rents  received  as  administratrix) ;  it  was  held 
by  the  court,  that  the  guardian  is  not  compellable  to  apply  the 
.  profits  of  the  estate  of  the  infant,  to  pay  off  the  bond  debts  of 
the  ancestor.     2  Vem.  606. 

In  the  case  of  The  Earl  of  Winchelsea  and  Norcliffe^  T.  1 686. 
A  guardian,  having  a  considerable  sum  of  money  in  his  hands, 
laid  it  out  in  a  purchase  of  lands,  for  the  benefit  of  the  infant,  if 
when  he  came  of  age  he  should  agree  to  it ;  the  infant  dying  in 
his  minority,  it  was  decreed  that  the  guardian  should  account 
for  the  money  to  the  administrator  of  the  infant;  for  that  he 
could  not,  without  the  direction  of  the  court,  convert  the  per* 
sonal  into  real  estate.     1  Vem.  403.  435. 

-ftf.  35  C  2.  Osbom  and  Chapman.  A  gviardian  at  the  request 
of  one  who  was  going  to  marry  the  ward,  gave  in  an  account 
of  the  estate  to  the  intended  husband,  and  secured  to  him  the 
r  121  1  balance  by  three  several  bonds ;  and  the  intended  husband  gave 
a  bond  to  the  guardian,  to  release  all  accounts  to  him  after  the 
marriage:  The  marriage  was  had :  The  guardian  paid  the  balance: 
But  the  husband  gave  no  release,  but  sued  for  an  account  and 
relief  against  the  bond.  And  the  guardian  was  ordered  to  an- 
swer the  bill :  For  the  account  was  made  when  the  intended 
husband  had  no  title ;  no  release  was  given ;  and  the  pursuit  is 
fresh.     2  Cha.  Ca.  157. 

For,  by  C&wper  lord  chancellor :  Wherever  a  father,  mother, 
or  guardian  insists  upon  private  gain,  or  security  for  it,  and  ob- 
tains it  of  the  intended  husband,  it  shall  be  set  aside.  1  jS^^.  158. 
2  Vem.  652. 

For  maniage  brocage  agreements  have  been  often  condemned 
in  equity.  And  a  bond  to  give  money  if  such  a  marriage  could 
be  obtained,  is  ilL     And  so  is  a  bond  to  forgive  a  sum  of  money* 
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For  such  bonds,  although  good  at  law,  yet  being  introductive 
of  infinite  mischief,  have  upon  great  consideration  been  con-^ 
demned  in  equity.  3  P,  WiU.  SQ*.  [/&•  76.  And  see  Herring- 
ton  V.  Du  Chatelj  1  Bro.  124.  (a)] 

But  a  guardian,  upon  account,  shall  have  allowance  of  all 
reasonable  costs  and  expences  in  all  things.     Litt,  $  123. 

And  if  he  receive  the  rents  and  profits,  and  be  robbed  with- 
out his  default  or  negligence,  he  shall  be  discharged  thereof. 
1  Inst.  89. 

By  the  statute  of  the  4*  An,  c.l6.  actions  of  account  may  be 
brought  against  the  executors  or  administrators  of  guardians. 

By  the  6  An.  c.  18.  §  5.  Any  person  who  as  guardian  or 
trustee  for  any  infant  shall  hold  over  after  the  determination  of 
tbe  particular  estate,  without  consent  of  the  person  next  entitled, 
shall  be  adjudged  a  trespasser,  and  shall  pay  damages  to  the 
value  of  the  profits  received. 

By  the  1  An.  c.  19.  $  1.  Infants  seized  or  possessed  of  lands 
in  trust,  or  by  way  of  mortgage,  shall  and  may,  on  direction  of 
a  court  of  equity,  signified  by  an  order  made  on  hearing  all 
parties,  on  petition  of  the  person  for  whom  such  infant  shall  [J 22  J 
be  seized  in  trust,  or  the  mortgagor,  or  guardian  of  such  in- 
fant, convey  and  assure  the  said  lands,  as  such  court  shall 
direct. 

[By  4  G.  3.  c.  16.  J  1.  the  same  provision  applies  where  such 
lands,  &c.  are  situate  within  the  duchy  of  Lancaster,  or  in  either 
of  the  counties  palatine,  or  in  Wales ;  under  direction  of  the 
court  of  duchy  chamber  of  Lancaster,  or  of  exchequer  of  Ches- 
ter, of  the  courts  of  chancery,  of  Lancaster,  and  Durham,  and 
of  great  sessions  in  Wales.  By  7-4.  c.  19.  §2.  and  4  G.  3. 
c.  16.  $  2.  such  infants  being  only  trustees  or  mortgagors  may  be 
compelled  by  such  order  to  make  such  conveyances  in  like  man- 
ner as  trustees  or  mortgagees  of  full  age.] 

By  the  29  G.  2.  c.  31.  Guardians  on  application  to  a  court  of 
^uitjr,  may  obtain  an  order  for  infants  to  surrender  leases,  in 
onler  to  accept  new  ones. 

[And  by  the  4  G.  4.  c.  76.  (tit.  ^actiagr.)  Guardians  may 
consent  to  the  marriage  of  such  infants.] 

And  may  bring  such  actions  in  relation* thereto,  as  bylaw  a 
guardian  in  common  socage  might  do"]  And  he  may  also  submit 
matters  to  arbitration ;  for  though  the  infant  cannot  submit  to 
an  award,  yet  the  guardian  may  do  it  for  him,  and  bind  himself 
that  the  inraht  shall  perform  it.     Comb.  318. 

An  in&nt  may  sue  either  by  his  guardian  or  next  friend ; 

(a)  If  the  consideration  of  such  a  bond  is  void  as  contrary  to 
general  policy,  upon  the  principles  laid  down  by  the  court  of  C.  B.  in 
CoWiif  ▼•  BtanterUf  2  IVUs.  347.  it  might  be  pleaded  at  law* 
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but  must  defend  by  his  guardian.     ^Simpson  ▼•  Jackson,^   Cro. 
Ja.  641. 

And  if  an  in&nt  refuseth  to  name  a  guardian  to  appear  by ; 
the  plaintiff,  by  order  of  the  court,  may  do  it  for  him.  iStone  v. 
AtwoU.  Shipman  v.  Stephens^  2  JVils.  50.  S.  P.]    Str.  1076. 

And  the  prochein  amy^  or  next  friend,  need  not  to  be  a  rela- 
tion ;  but  he  must  be  a  person  of  substance,  because  liable  to 
costs.     1  Atk*  570. 

And  when  an  infant  brings  an  action  by  his  guardian,  the 
warrant  for  him  to  appear  by  guardian  ought  to  be  entered  upon 
record,  because  it  is  the  act  of  the  court ;  for  the  court  td^es 
care  of  infants,  that  none  shall  sue  for  them,  but  those  that  are 
responsible ;  for  if  the  infant  be  prejudiced,  he  may  have  this 
action  against  him.     [Pechey  v.  Hajrison^']     Ld,  Raym.  232. 

But  the  suit  is  not  in  the  name  of  the  guardian,  but  of  the 
infant ;  for  at  this  day  a  guardian  doth  not  act  in  any  cause  for  a 
minor  in  his  own  name,  as  guardian ;  but  the  minor  acts  in  his 
own  name  by  his  guardian.     1  Ought.  337.  359. 
Guardians         Though,  Strictly '  speaking,  testamentary  guardians  cannot  be 
Xkben.      appointed  to  natural  children,  yet  on  the  petition  of  the  infant, 
and  the  consent  of  the  guardians  named  by  the  putative  father, 
the  court  of  chancery  will  appoint  them,  without  reference  to 
the  master.     Ward  v.  St.  Paid^  2  Bro.  C.  C.  583.    {Peckham  v, 
Peckham^  2  Cox.  46.   2  Bro.  C.  C.  584.  S.  P.]     And  in  Tke  King 
V.  Cornforth^  2  Stra.  1 162.,  the  court  of  king's  bench  granted  an 
information   against  the   defendant  for  taking  away  a  natural 
daughter  under  sixteen,  from  under  the  care  of  ner  putative  fathei;, 
being  of  opinion  this  was  within  4  &  5  P.  <^  Af.  c.  8.   §  3. 
Appointing       8.  By  the  9  &  10  ?F.  c.  32.  Persons  [denying  the  Trinity  (5)]  or 
cutonl         asserting  that  there  are  more  gods  than  one,  or  denying  the 
r  123  ]    christian  religion  to  be  true,  or  the  holy  scriptures  to  be  of  di- 
vine authority,  shall  for  the  second  offence  be  disabled  to  be  ex- 
ecutors. 

By  the  5  G.  1.  ^.  27.  §  3.  Artificers  going  out  of  the  kingdom, 
and  exercising  their  trades  in  foreign  parts,  shall  be  incapaole  of 
the  office  of  executor. 

And  by  the  acts  for  the  qualification  for  offices,  persons  not 
having  taken  the  oa^s  and  performed  the  other  requisites  for 
quali^ing,  who  shall  execute  their  respective  offices  after  the 
time  limited  for  their  qualification  shall  be  expired,  shall  be  dis- 
abled to  be  executors. 

An  infant  may  be  made  executor,  how  young  soever  he  be. 
Smin.  331. 

And  if  the  infant  executor  be  so  young,  that  he  hath  no  dis- 
cretion (for  it  is  not  only  lawful  to  make  such  an  one  executor, 

"  -    |--ri    -  .  _^i._i  _i  '-         -~ I  I  r        I  -     -     - 

i 

(5)  Repealed,  as  far  as  relates  to  denying  the  Trinity  by  53  Geo:  3* 
<:.  160.  §1. 
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but  also  the  child  in  the  mother's  womb  and  unborn  at  the  death 
of  the  testator) ;  in  that  case  the  ordinary?  or  other  to  whom  the 
approbation  of  the  testament  appertaineth,  after  the  birth  of  the 
child,  doth  commit  the  execution  of  the  will  to  the  tutor  of  the 
child  for  the  child's  behoof,  until  he  be  able  to  execute  the  same 
himself;  which  tutor  hath  authority  to  deal  as  executor  until  the 
child  be  able  to  undertake  the  executorship,  that  is  to  say,  until 
he  be  of  the  age  of  seventeen  years.  (6)  iJuring  which  minority, 
the  administrator  to  the  child's  use  cannot  sell  or  alienate  any  of 
the  goods  of  the  deceased,  unless  it  be  upon  necessity ;  as  for 
the  payment  of  the  deceased's  debts,  or  tliat  the  goods  would 
otherwise  perish ;  nor  let  a  lease  for  a  longer  term  than  whilst 
the  executor  shall  be  in  minority*  because  having  that  office  for 
the  good  and  benefit  of  the  chilJ  only,  he  may  not  do  any  thing 
to  his  prejudice.     Swin^  359,  360.  (6) 

And  after  his  age  of  seventeen  years,  before  he  shall  come  to 
the  age  of  twenty-one,  an  act  done  by  such  infant  as  executor, 
as  (for  instance)  the  releasing  of  a  debt  due  to  the  testator,  or 
the  selling  or  distributing  ot  the  testator's  goods,  is  said  to  be 
sufficient  in  law  (6) :  ^^ich  is  to  be  understood,  upon  true 
payment  and  satisfaction  of  the .  due  to  the  deceased,  made  to 
the  executor  in  minority ;  for  then  he  may  acquit  and  discharge 
the  debtor  for  so  much  as  he  doth  receive ;  for  therein  he  doth 
perform  the  office  and  duty  of  an  executor,  which  he  is  enabled 
to  do ;  and  so  doing,  his  act  shall  bind  him.  But  if  he  shall 
release  without  satisfaction,  this  act  is  not  according  to  the  office 
and  duty  of  an  executor ;  and  therefore  being  without  the  com- 
pass of  his  office  and  duty,  shall  not  bind  or  bar  him  from  re- 
covery thereof:  for  if  it  should,  then  should  it  be  a  devastavit,  [  124.  ] 
and  charge  the  minor  out  of  his  own  proper  goods ;  which  can- 
not be  by  law :  for  an  infant  may  better  his  estate,  but  not  make 
it  worse,  by  contracting  with  or  acquitting  of  another  person, 
Sw«.  358,  359.     2  Bac.  Abr.  377. 

ilf.  1730.  Jones  and- 7%^  Earl  of  Strafford.    In  the  case  wherq 
an  administration  is  granted  during  the  minority  of  an  infant 
executrix  being  under  the  age  of  seventeen  years,  and  she  mar- 
ries a  husband  of  age.  King  lord  chancellor  and  Raymond  chief 
justice  strongly  inclined  against  the  opinion  reported  by  lord 
Qoke  in  Princes  case,  that  such  administration  during  the  mi- 
le) But  by  38  Geo.  3.  c.  87.  §  6,  7.    (extended  to  Ireland  by  5% 
(leo.  3.  c81.  §'1,  2.)  where  an  infant  is  sole  executor,  administration 
with  the  will  annexed  shall  be  granted  to  his  guardian,  or  to  such 
other  person  as  the  spiritual  court  shall  think  fit,  until  such  infant  ha» 
attained  the  full  age  of  twenty-one  years ;  at  which  period,  and  not 
before,  probate  shall  be  granted  to  him.     And  the  person  to  whom 
administration  shall  be  granted,  shall  have  the  same  powers  vested  in 
him  ^  ^D  administrator,  durante  minore  aiatey  of  the  next  of  kin. ; 
and  gee  infra,  IV.  2.  14. 
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nority  of  the  executrix  is  determined :  the  same  being  extraju- 
dicial in  that  case,  and  not  taken  notice  of  by  other  cotemporary 
reporters;  and  the  author  of  the  book  intitled  The  Office  ofEx^ 
eadors^  mentioning  this  opinion,  a  little  marvels  thereat,  con- 
sidering (as  he  observes)  that  these  things  are  managed  in  the 
spiritud  court,  and  by  the  canon  law,  which  intermeddles  not 
with  the  husband  in  the  wife's  case ;  and  that  by  that  law,  and 
not  by  the  common  law,  comes  in  this  limitation  of  seventeen 
years ;  and  be  adds,  that  he  hath  seen  that  case  otherwise  re- 
ported in  this  point     3  P.  Will.  88. 

Swinburne  says.  If  a  wife  during  the  coverture  be  named  exe- 
cutrix, she  ^one  cannot  sue  for  any  debt  due  to  the  testator, 
without  her  husband.  But  The  says)  she  alone  may  do  an  act 
extrajudicial,  as  the  paying  oi  debts  or  legacies,  or  the  receiving 
or  releasing  of  any  debts  due  to  the  testator,     Swin,  417. 

And  the  husband  and  wife  being  but  one  person  in  law,  she 
cannot  be  executrix  without  his  assent ;  for  if  she  might,  then 
he  would  be  executor  against  his  will :  therefore,  if  she  is  made 
executrix,  she  cannot  bring  an  action  alone,  but  her  husband 
must  join  with  her ;  and  if  he  should  refuse,  he  cannot  be  com- 
pelled, nor  can  she  be  compelled  to  plead  without  her  husband* 
iStwn.  4-17,  4-18. 

But  (he  says)  although  she  cannot  sue  or  be  sued  without  him, 
yet  she  may  deliver  any  of  the  testator's  goods  to  another  to  keep ; 
and  may  pay  legacies,  and  receive  debts,  and  give  acquittances 
without  her  husband ;  and  if  any  devastavit  is  made  by  giving 
acquittances,  it  shall  bind  them  both,  because  she  could  not 
administer  without  his  assent ;  and  it  shall  be  accomited  his  folly 
to  suffer  such  a  person  to  administer.  Swin.  if  IS. 
[  125  ]  But  it  seemeth  that  this  must  be  understood  only  according  to 
the  spiritual  law,  which  in  this  case  maketh  no  difference  betwixt 
married  and  sole :  for  otherwise  it  is  by  the  common  law. 

For  by  the  common  law,  the  assent  to  a  legacy  by  a  feme 
covert  executrix  is  not  good,  unless  her  husband  assent  to  it  also : 
otherwise  it  is  void :  but  the  assent  to  such  legacy  by  her  hus- 
band is  good.     Law  ofBx.  264.     2  Bac,  Ah\  378. 

And  the  release  of  a  feme  covert  executrix  is  not  good ;  for 
she  can  do  nothing  to  the  prejudice  of  her  husband  :  but  without 
question  the  release  of  the  husband  is  good.  Cwson,  53.  1  Roffi 
Abr.924f. 

And  this  not  only  during  the  marriage,  but  also  after  the  death 
of  the  husband.  But  if  die  wife  die,  the  husband  cannot  coi^yert 
any  of  the  goods  and  chattels  belonging  to  the  first  testator  to 
his  own  proper  use ;  for  of  such  goods  the  wife  herself  may  make 
a  testament  {Swinburne  says)  appointing  an  executor,  without  the 
licence  of  her  husband.     Swin.  417.  {b) 

(6)  Vide  suprOf  I.  7. 
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And  if  the  husband  commits  waste,  and  then  she  dies ;  there  is 
no  remedy  at  common  law  against  her  husband,  but  only  in  the 
spiritual  court,  where  he  will  be  compelled  to  make  restitution. 
iRolVsAbr.  919. 

In  the  case  of  Taylor  and  AUeih  Oct.  29.  1741.  The  testator 
made  the  defendant  Allen,  who  was  a  feme  covert,  his  executrix, 
the  husband  being  then  in  England,  but  at  the  death  of  the  tes- 
tator  the  defendant's  husband  was  in  the  West  Indies.  It  was 
moved  for  an  injunction  to  restrain  the  defendant  from  getting  in 
the  assets  of  her  testator,  and  for  a  receiver  to  be  appointed. 
By  lord  Hardwicke :  There  are  several  instances  where  this  court 
hath  interposed  to  prevent  an  executor  from  getting  assets  of  a 
testator  into  his  hands  upon  particular  circumstances  ;  and  this 
is  one  of  those  cases,  for  the  husband  being  in  the  West  Indies, 
and  not  amenable  to  the  process  of  this  court,  the  plaintiff  can 
liave  no  remedy,  if  the  executrix  should  waste  the  assets,  or 
refuse  to  pay,  because  the  husband  must  be  joined  in  the  action. 
And  a  receiver  was  appointed,  to  collect  in  the  assets,  and  to 
bring  actions  in  the  name  of  the  executrix  for  recovery  of  debts 
due  to  the  testator ;  on  giving  security  to  indemnify  the  executrix 
and  her  husband  on  account  of  such  actions  brought  2Ath  [  126  j 
213. 

9.  Although  an  executor  becomes  a  banhnipi^  yet  adminis-  [Executor^ 
tration  cannot  be  committed  to  anotlier;    but  if  an  executor  bankrupt, 
become  non  compos^  the  spiritual  court  may  commit  adminis-  °J[,^  t 
tration.     2  Bac.  Abr.  376.  (7)  cow/w.j 

And  in  the  court  of  chancery,  forasmuch  as  an  executor  is 
considered  only  as  a  trustee ;  if  he  be  insolvent,  that  court  will 
oblige  him,  as  they  will  any  other  trustee,  to  give  security  before 
he  enters  upon  the  trust.     2  Bac.  Abr.  377.  (c) 

(7)  HUl  v.  MiUs,  1  Salk.  R.  S6.   The  appointment  by  formal  instru- 
ment,  of  a  party  to  be  an  executor,  which  is  in  law  a  beneficial  office, 
can  only  be  revoked  expressly  or  by  necessary  implication.     Where, 
therefore,  by  a  first  appointment,  ^.,  J9.,  and  C.,  were  made  execu- 
tors, and  by  two  codicils  B,  and  C.'s  appointments  were  revoked,  and 
D.  and  E.  were  named  in  their  places,  this  does  not  revoke  the  ap-> 
pointment  of  A.y  who  was  not  noticed  in  the  subsequent  alterations^ 
and  A.f  2>.,  and  E.  are  the  executors.     Sherard  v.  Sherardy  2  PhiL 
R,  251.     An  executor  for  whom  an  appearance  had  been  given  may 
be  dismissed ;  for  it  is  not  unusual  for  the  court  to  dismiss  an  ex- 
ecutor, who  has  not  intermeddled  with  the  effects,  or  gone  to  such 
a  length  in  a  cause  as  to  render  himself  liable  to  costs.    Panchard 
V.  Weger,  1  fhUl.  Rep.  212. 

,  (c)  If  it  appear  that  an  executor  is  insolvent,  or  the  fund  in  danger, 
the  court  will  appoint  a  receiver,  or  order  as  much  as  he  admits  to 
bave  in  hand  to  be  paid  into  the  bank.  Ex  parte  EUisy  I  Atk,  lOU 
^rm^e  v.  Harris^  3  Bro.  C  C.  S65.  ;  [see  also  Duncumbar  v.  Stint, 
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And  by  a  constitution  of  archbishop  Stratford^  the  executor, 
at  the  time  of  proving  the  will,  shall  give  security  (if  need  be)  to 
render  a  just  account  of  his  administration,  when  duly  thereunto 
required  by  the  ordinary.     Lind,  117 • 

As  to  the  form  and  manner  of  making  an  executor  in  the  will, 
it  is  not  always  necessary  to  express  this  word  executor,^  neither 
hath  every  testator  skill  so  to  do ;  but  it  is  sufficient,  if  the  tes- 
tator's meaning  do  appear  by  other  words  of  like  sense  or  im- 
port :  as,  if  the  testator  say,  I  commit  all  my  goods  to  the  dis- 
position of  ^.  B. ;  or,  I  leave  all  my  goods,  or  tne  residue  of  all 
my  goods  to  A.  i?.,  or  the  like ;  for  in  these  cases,  he  to  whom  all 
the  residue  is  bequeathed,  is  thereby  understood  to  be  made 
executor.     S:wn.  247.  (8) 

10.  Overseers  of  a  will  have  no  power  to  intermeddle,  other- 
wise than  by  counsel  and  advice,  or  by  complaining  in  the  spirit- 
ual court.     Went,  9,  10. 

Sir  Thomas  Ridley  takes  occasion  to  wish,  that  they  might  be 
made  of  more  use ;  although  at  present  (he  says)  they  be  looked 
upon  only  as  candle  holders ;  having  no  power  to  do  aiiy  thing 
but  hold  the  candle,  while  the  executors  tell  the  deceased's  money. 
Ridley,  Part  4.  Ch.  2. 

11.  If  the  testator  shew  the  will  unto  the  witnesses,  saying. 
This  is  my  last  will  and  testament;  or,  Herein  is  contained  my 
last  will ;  this  is  sufficient  without  making  the  witnesses  privy  to 

[  127  ]  the  contents  thereof,  provided  the  witnesses  be  able  to  prove  the 
identity  of  the  writing,  that  is  to  say,  that  the  writing  now  shewed 
is  the  very  same  writing  which  the  testator  in  his  lifetime  affirmed 
before  them  to  be  his  will,  or  to  contain  his  last  will  and  testa- 
ment.    Suoin,  52.     God,  O.  L.  66. 

Whether  it  is  necessary,  that  the  testator  should  declare  to 
the  witnesses,  at  the  time  of  the  attestation,  that  the  writing 
which  they  attest  is  his  will,  hath  been  matter  of  some  doubt. 
As  in  the  case  of  Wallis  and  WaUis,  T.  1 762.  Thomas  Wallis, 
esquire,  made  his  will,  and  therein  devised  his  real  estate  to  his 
wife  for  life ;  the  will  was  of  his  own  handwriting ;  and  the  form 
of  attestation  was  in  these  words,  signed,  sealed,  published,  and 
declared  for  the  last  will  and  testament  of  the  said  Thomas  Wallis, 
in  the  presence  of  us,  Sfc.  Isabella  Matthews,  James  WardeUy  Wil^ 
Ham  Powell.     The  heir  at  law  brought  an   ejectment.      The 
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1  Ch.  C.  121.  The  King  v.  Raines,  1  Salk.  299.  1  Venir.  335.] 
Whether  the  spiritiial  court  can  exact  security,  vide  infoa,  Pr<h 
bate,  19. 

(8)  An  executor  may  be  appointed  in  conjunction  with  others ; 
but  in  the  latter  case  they  are  all  considered  by  the  law  in  the  light 
of  an  individual  person.     3  Bac.  Ah.  30.     Off.  Ex.  95. 
.  (d)  See  farther  on  this  head,  supra,  I.  ^ 
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widow  pleaded  the  devise  to  her  for  life.     The  cause  came  on  to 
be  heard  at  the  summer  assizes  at  Lincoln,  1762,  by  a  special 
jury,  before  Mr.  Justice  Denison.     To  prove  the  execution  of 
the  will,  the  defendant  produced  William  Powell,  the  testator's 
coachman,  one  of  the  three  subscribing  witnesses,  who  deposed, 
that  in  the  beginning  of  July  1 760,  James  Wardell,  then  butler 
to  the  said  Thomas  Wallis,  came  and  told  him  the  said  Powell, 
diat  he  was  to  come  to  his  master ;  that  upon  entering  the  room, 
he  found  his  master  sitting  with  a  table  before  him,  on  which 
were  some  papers  open ;  and  that  his  master  called  him,  and  the 
said  Wardell,  and  one  Isabella  Matthews,  then  his  housekeeper, 
up  to  the  table  to  him ;  where  they  all  came.     Then  the  said 
Thomas  Wallis,  further  addressing,  himself  to  them  all,  desired 
them  to  take  notice ;  and  then  took  a  pen,  and  in  all  their  pre- 
sence signed  and  sealed  each  part  of  his  will,  and  laid  both  the 
said  parts  open  and  unfolded  before  them  to  subscribe  tlieic 
names  as  witnesses  thereto ;  which  they  all  did,  by  the  direction 
of  the  said  Thomas  Wallis  in  his  presence,  and  in  the  presence 
of  each  other ;  he  shewing  them  severally  where  to  write  their 
names.     But  that  the  said  Thomas  Wallis,  otherwise  than  as 
above,  did  not  declare  or  publish  either  part  to  be  his  will,  or 
say  what  it  was.     The  counsel  for  the  plaintiff  contended  that 
this  was  not  a  sufficient  proof  by  one  witness,  of  a  complete 
execution  of  the  will.     And  they  produced  on  the  other  hand, 
the  other  two  subscribing  witnesses ;  who  in  divers  particulars 
did  not  give  a  clear  and  distinct  evidence;  and  could  not  recol-   [  128  ] 
lect  whether  they  had   signed  one  or  two  papers ;  or  whether 
then,  or  at  any  time  before  tlie  said  Thomas  Wallis's  death,  they 
understood  wnat  they  had  so  witnessed  to  be  the  said  Thomas 
Wallis's  will,  though  Wardell  seemed  to  admit  he  conjectured  it 
to  be  so.     But  bom  Wardell  and  Matthews  swore  that  they  did 
not  see  the  said  Thomas  Wallis  sign  or  seal  either  part  of  his 
said  will ;  that  Powell,  the  other  subscribing  witness,  was  not  at 
that  time  in  the  room,  when  (at  the  said  Thomas  Wallis's  desire) 
they  wrote  their  names  to  the  two  papers  as  they  now  appear ; 
that  the  said  Thomas  Wallis  did  not  declare  or  publish  it  as  his 
will,  nor  did  they  know  it  to  be  a  will.     The  defendant's  counsel 
then  called  Richard  Price,  the  said  Thomas  Wallis's  groom, 
who  swore,  that  one  morning  in  the  beginning  of  July  1760, 
James  Wardell  told  him  that  his  master  had  much  wanted  him  ;^ 
and  that  upon  his  the  said  Price's  offering  to  go  to  his  master' 
to  receive  his  orders,  the  said  Wardell  tola  Price  that  the  busi- 
ness was  done,  and  that  Powell  had  supplied  his  place ;  and  that 
he  the  said  William  Powell,  James  Wardell,  and  Isabella  Mat- 
fl^ews  had  that  morning  been  witnessing   their  master's  will. 
And  Sarah  Dixon  being  called,  swore,  that  in  the  beginning  of 
July  1760,  Isabella  Matthews  came  one  morning  afier  brealSu^ 
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into  the  kitchen,  and  told  her  tliat  she  the  said  Matthews,  James 
Wardell,  and  William  Powell,  had  that  morning  witnessed 
their  master's  the  said  Thomas  Wallis's  will,  though  he  had  not 
told  them  it  was  so.  Upon  this  state  of  the  evidence  on  both 
sides,  it  was  insisted  for  the  plaintiiF,  that  as  the  law  stood  be- 
fore the  statute  of  frauds,  publication  of  a  will  was  an  essential 
part  thereof;  and  if  so,  there  is  nothing  in  that  statute  to  take  it 
away :  And  further  it  was  insisted,  that  by  the  said  statute  there 
are  four  requisites  to  constitute  a  good  and  valid  devise  of  lands : 
1.  That  it  shall  be  in  writing.  2.  That  it  shall  be  signed  by 
the  party  devising,  or  by  some  other  person  in  his  presence,  and 
by  his  express  directions.  3.  That  it  shall  be  attested  and  sub- 
scribed in  the  presence  of  the  devisor  by  three  or  four  credible 
witnesses.  4.  That  the  words  attested  and  subscribed  must  im- 
port that  it  shall  be  published  as  a  devise  or  will  by  the  tes- 
tator, in  the  presence  of  the  said  witnesses.  On  the  contrary, 
for  the  defendant  it  was  insisted,  that  neither  before  nor  since 
the  statute  publication  was  necessary ;  and  that  by  the  statute, 
only  the  three  first  requisites  are  necessary,  which  in  the  present 
[  129  ]  case  were  all  complied  with,  the  devise  being  in  writing,  and 
signed  by  the  testator  in  the  presence  of  three  credible  witnesses, 
who  had  subscribed  their  names  as  witnesses  to  the  same  in 
the  presence  of  the  testator  and  of  each  other ;  and  further,  sup- 
posing any  such  publication  was  necessary,  that  the  testator  had 
used  words  and  done  acts  which  amounted  to  a  publication 
within  the  meaning  of  the  statute,  which  had  not  directed  or 
prescribed  any  particular  form  or  manner  in  which  such  pub- 
lication should  be  made ;  that  the  testator  using  these  significant 
words  to  all  the  witnesses  when  he  called  them  up  to  the  table 
"  take  notice^^  and  then  signing  both  parts  of  his  will,  and  then 
delivering  both  the  parts  thereof  to  the  witnesses  to  attest,  direct- 
ing them  where  to  sign  their  names,  and  to  witness  each  part 
under  the  common  and  usual  form  of  attestation,  which  the  wit- 
nesses did,  was  a  sufficient  execution  and  publication  of  his  will ; 
that  the  words  "  signed^  sealed^  published^  and  declared^*  being 
all  written  in  the  testator's  own  handwriting,  and  the  witness 
Powell  swearing  that  both  the  parts  of  the  will  lay  open  to  the 
inspection  of  all  the  witnesses  when  they  subscribed  their  names, 
and  it  appearing  by  the  evidence  of  Price  and  Dixon  that  both 
the  other  witnesses  had  declared  that  they  had  been  attesting 
the  said  Thomas  Wallis's  will,  this  was  much  stronger  than  the 
case  oi  Peate  and  Ougley^  reported  in  Comyns^  197.  And  Mr. 
Justice  Denison  was  of  opinion,  if  the  witnesses  for  the  defend- 
ant were  credited  by  the  jury,  that  this  was  a  due  execution 
within  the  statute,  and  a  sufficient  publication;  and  for  this 
cited  the  case  of  Trimmer  and  Jackson  lately  determined  in  the 
court  of  king's  bench.     And  the  jury  found  accordingly  a  ver- 
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diet  for  Mrs.  Wallis  the  defendant  Nevertheless,  the  filaintifTs 
counsel  insisted,  that  the  point,  whether  a  good  publication  or 
not,  should  be  reserved  for  a  case  to  be  argued  above.  —  But 
the  matter  was  compromised,  on  the  defendant's  remitting  the 
costs. 

Note :  The  Case  of  Peaie  and  Ougley  was,  where  the  testator 
produced  to. the  witnesses  a  paper  folded  up;  and  desired  them 
to  set  their  hands  to  it  as  witnesses,  which  they  all  did  in  his 
presence,  but  they  did  not  see  any  of  the  writing,  nor  did  he  tell 
them  it  was  his  will,  or  say  what  it  was ;  but  it  was  all  written 
by  the  testator's  own  hand.  It  was  objected,  that  this  was  not 
a  good  execution  of  the  will  within  the  statute ;  for  it  is  not 
sufficient  that  the  witnesses  write  their  names  in  the  presence 
of  the  testator,  without  any  thing  more ;  but  they  must  attest 
every  thing,  to  wit,  the  signing  of  the  testator,  or  at  least  the 
publication  of  his  will :  But  here  the  testator  neither  signed  the  [  ISO  ] 
will  in  their  presence,  nor  declared  it  to  be  his  last  wOl  before 
them.  On  the  other  part,  it  was  insisted,  that  the  execution 
was  sufficient  within  the  statute ;  for  there  is  no  necessity  that 
the  witnesses  see  the  testator  write  his  name ;  and  if  he  writes 
these  words,  signed^  sealed^  and  published  &s  his  will,  and  prays 
the  witnesses  to  subscribe  their  names  to  that,  it  will  be  a  suf- 
ficient publication  of  his  will,  though  the  witnesses  do  not  hear 
him  declare  it  to  be  his  will.  And  Trevor  chief  justice  inclined^ 
that  here  was  sufficient  evidence  of  the  execution,  and  the  jury 
found  it  accordingly.  But  as  to  the  matter  of  law,  he  permitted 
it  to  be  found  special.  And  it  doth  not  appear  further  what 
became  of  it. 

The  case  of  Trimmer  and  Jackson  was,  where  the  witnesses 
were  deceived  by  the  testator  at  the  time  of  the  execution,  and 
were  led  to  believe  from  the  words  used  by  the  testator  at  the 
execution  of  the  instrument  that  it  was  a  deed  and  not  a  will. . 
It  was  delivered  as  his  act  and  deed;  and  th^ words  *^  sealed  and 
delivered^'  were  put  above  the  place  where  th^  witnesses  were  to 
subscribe  their  names.  And  it  was  adjudged  by  the  court,  as  it 
is  said,  for  the  inconveniences  that  might  arise  in  families,  from 
having  it  known  that  a  person  had  maae  his  will,  that  this  was  a 
sufficient  execution,  (e) 

12.  The  intention  of  the  testator  is  called  by  lord  Coke  the  Wills  to  !>• 
pole  star,  to  guide  the  judges  in  the  exposition  of  wills.  f  °°^*!i!^ 

In  Riveras  case,  Jkf.  1737.     The  testator  by  his  will  gave   *^**"     ^* 
cer1;aiti  lands  to  his  two  sons,  James  and  Charles  Rivers.      It 
appeared  tKat  they  were  illegitimate  children ;  and  the  question 
^as,  T<4iether  this  is  such  a  description  of  their  persons  as  will 

(e)  See  also  lord  Hardmtcke'%  opinion  in  Rigden  v.  Valier^  2  Ves* 
^2.  \etinfray  IS. 
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jhtitle  them  to  take  under  the  will.  By  lord  Hardmcke:  In  the 
case  of  a  devise,  any  thing  that  amounts  to  a  designatio  personce 
is  sufficient ;  and  though  in  strictness^  they  are  not  his  sons,  yet  if 
they  have  acquired  that  name  by  reputation,  in  common  expres- 
sion they  are  to  be  considered  as  such  :  It  hath  been  objected 
Itlso,  that  the  testator  hath  made  a  mistake  in  their  flames^  and 
that  therefore  they  cannot  take ;  but  the  law  is  otherwise ;  for  if 
a  man  is  mistaken  in  a  devise,  yet  if  a  person  is  clearly  made 
out  by  averment  to  be  the  person  meant,  and  there  can  be  no 
[  131  ]  other  to  whom  it  may  be  applied,  the  devise  to  him  is  good. 
1  Atkyns^  410.  {g) 

But  although  by  the  law  the  intention  is  more  to  be  considered 
than  the  words ;  yet  such  intention  must  be  collected  out  of  the 
words,  and  it  must  consist  with  the  law.     Smn,  10.  {h) 

p«  Bas-  (g)  Under  a  devise  to  "  children,  generality*  it  was  held  that  an 

tai^*'  illegitimate  child  was  not  entitled  to  snare,  notwithstanding  a  strong 
^en  shall  implication  upon  the  will  in  favour  of  the  child.  Carttoright  v.  VatO' 
noAidLe  ^^>  ^  ^^'  ^^'  Godfrey  v.  Davis,  6  Ves.  43.  [But  it  is  otherwise  if 
as  *'  diil-  proved  by  the  iviU  itself  to  be  so  intended ;  but  extrinsic  evidence  can 
dren.**J  only  be  received  for  the  purpose  of  collecting  who  had  acquired  the 
reputation  of  children.  Swaine  v.  Kinnerley,  I  V.Sf  B.  469.  Bastards 
cannot  take  as  children  of  any  particular  persou,  till  they  gain  names 
by  reputation.  That  reputation  begins  with  their  births.  Therefore, 
a  bequest  to  all  the  natural  children  of  </.  5.  extends  not  to  bastards 
born  after  the  making  the  will,  nor  to  a  child  en  ventre  sa  mere. 
Meetham  v.  Duke  ofDevon,  1  P.  Wms.  529,  530.  Arnold  v.  Preston^ 
18  Ves.  R.  288.  Earle  v.  Wilson,  17  Ves.  531.  WiUnnson  v.  Adam, 
I  Ves.  8f  B.  422.  452.  466.  And  this  rule  applies,  though  the  be- 
quest was  to  be  paid  as  testator  should  by  deed  appoint;  for  his 
appointment  referring  to  the  will  was  held  to  be  a  codicil  only. 
Meetham  v.  Duke  of  Devon.  But  a  bastard  may  take  by  purchase, 
if  sufficiently  described,  and  if  he  has  acquired  the  reputation 
of  being  the  child  of  that  person.  Wilkinson  v.  Adam.  A  legacy 
to  '^  the  children  of  the  late  C  who  shall  be  living  at  the  testator's 
death,*'  extends  to  illegitinqate  children  then  living,  where  C.  had  no 
legitimate  children.  And  it  was  also  held,  that  where  there  were  not 
nor  ever  can  be  any  persons  strictly  answering  the  description  of 
^'  children,'*  it  is  necessary  to  resort  to  evidence  dehors  the  will,  to 
discover  whether  there  were  any  who  had  acquired  the  reputation  of 
children ;  for  it  is  possible  that  Illegitimate  children  may  acquire  that 
reputation.  Woodhouselee  y.Dalrymple,  E.  IS17,  2  Men©.  iJ.  419.; 
see  notes,  p.  148.  and  166. 

(h)  A  will  cannot  be  varied  upon  the  ground  of  mistake,  unless  the 
alleged  mistake  be  clearly  inconsistent  with  the  intention  upon  the 
^hole  will.  MeUish  v.  Mellish,  4  Ves.  45.  Where  such  mistake  does 
appear,  the  court  will  correct  it.  Phillips  v.  Chamberlain,  4  Ves.Sh 
If  two  parts  of  a  will  be  totally  irreconcilable,  the  latter  overrules 
the  former.  Sims  v.  Doughty,  5  Ves.  243.  [But  Mr.  Bridgman  ob- 
serves, that  this  rule,  though  adopted  from  necessity,  is  not  satis* 
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Thus,  ih  the  lord  Cheinn/s  case,  M.  38  &  84  El.  sir  Thomas 
Cheiney,  knight,  lord  warclen  of  the  cinque  ports,  made  his  will 
in  writing,  and  thereby  devised  to  Henry  his  son  divers  manors^ 
and  to  the  heirs  of  his  body,  the  remainder  to  Thomas  Cheiney 
of  Woodley  and  to  the  heirs  male  of  his  body,  upon  condition 
that  he  or  ihey^  or  any  of  them,  shall  iiot  aliene  or  discontinue^ 
And  the  question  was  in  the  court  of  wards,  between  sir  Thomas 
Perot,  heir  general  to  the  lord  warden,  and  divers  purchasers  of 
sir  Thomas  Chejmey,  whether  the  said  sir  Thomas  Perot  shall 
be  received  to  prove  by  witnesses,  that  it  was  the  intent  and 
meaning  of  the  devisor  to  include  his  son  and  heir  within  these 
words  of  the  condition  [he  or  they\  and  not  only  to  restrain  to 
Thomas  Cheiney  of  Woodley  and  his  heirs  male  of  his  body. 
But  Wray  and  Anderson  chief  justices,  upon  conference  had  with 
the  other  justices,  resolved  that  he  shall  not  be  received  to  such 
averment  out  of  the  will ;  for  a  will  concerning  lands  ought  to  lie 
in  writing,  and  not  by  any  averment  out  of  it ;  for  it  will  be  full 
of  great  inconvenience,  if  none  shall  know  by  the  written  words 
of  a  will  what  construction  to  make,  or  what  advice  to  give,  but 
the  same  shall  be  controuled  by  collateral  averments  out  of  the 
will.  ^    But  if  a  man  hath  two  sons,  both  baptized  by  the  name  of 
John,  and  thinking  that  the  elder  (who  hath  been  long  absent)  is 
dead,  deviseth  his  land  by  will  in  writing  to  his  son  John  gene- 
rally, and  in  truth  the  elder  is  living;  in  this  case  the  younger 
John  may  in  pleading  or  in  evidence  allege  the  devise  to  him ; 
and  if  this  be  denied,  he  may  produce  witnesses  to  prove  the 
intent  of  his  father,  that  he  thought  the  other  to  be  dead,  or  that 
at  the  time  of  making  the  will  he  named  his  son  John  the  younger, 
and  the  writer  omitted  the  addition  of  the  younger:  and  in  this 
case  no  inconvenience  can  arise ;  for  he  who  shall  see  the  will  by 
which  the  land  is  devised  to  his  son  John,  cannot  be  deceived  by 
any  secret  invisible  averment,  for  when  he  shall  see  the  devise  to 
hi?  son  John,  he  ought  at  his  peril  to  inquire  what  John  the 
testator  intended,  which  may  easily  be  known  by  him  who  writ 
the  will,  and  others  who  were  privy  to  the  intention ;  and  if  no 
direct  proof  can  be  made  of  the  intention,  then  the  devise  is  void    [  132  ] 
ibr  the  uncertainty.     5  Co.  68.^ 


fiu3toirj,  especially  on  account  of  the  retrospective  effect  on  the 
execution  of  the  whole  and  each  part  of  the  will  at  once.]  In  a  late 
case  lord  EUenborough  laid  down  this  rule  ;  that  the  court  could  not 
go  into  one  part  of  a  will  to  determine  the  meaning  of  another, 
perfect  in  itself,  and  tvithotU  ambiguity^  ai^d  not  militating  with  any 
other,  provision  respecting  the  same  subject-matter,  notwithstanding 
th|it  a  more  probable  disposition  for  the  testator  to  have  made  might 
be  collected  from  such  assisted  constructionv  Right  and  Cotnpton  v. 
Comptony  9  East's  Rep.  267. 

L  2 
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But  this  rule  hath  received  a  distinction  of  late,  which  Iiath 

Sreatly  prevailed,  between  evidence  offered  to  a  court,  and  evi- 
ence  offered  to  a  jury.  For  in  the  last  case,  no  parol  evidence 
is  to  be  admitted,  lest  the  jury  should  be  inveigled  by  it ;  but  in 
the  first  case  it  can  do  no  hurt,  being  to  inform  the  conscience 
of  the  court,  who  cannot  be  biassed  or  prejudiced  by  it.  And 
accordingly,  in  divers  instances,  collateral  evidence  hath  been 
admitted  in  the  court  of  chancery,  to  explain  the  testator*s  inten- 
tion.    Lcem  of  Test.  306.     2  Bac.  Abr.  309. 

And  in  the  case  of  Selwin  and  Brawn^  M.  1 734,  lord  Talbot 
admitted,  that  it  had  sometimes  been  allowed.  Cas.  Talh.  240.  {i) 
But  notwithstanding  these  cases,  the  courts  have  been  very 
unwilling  to  admit  of  parol  evidence  in  relation  to  any  thing  that 
appears  on  the  face  of  a  will ;  and  it  is  certain  that  too  much 
caution  cannot  well  be  used  in  this  particular,  especially  when  it 
[  183  ]  is  considered  that  the  statute  of  frauds  and  perjuries,  which  was 
made  to  prevent  peijury,  contrariety  of  evidence,  and  uncertainty, 
binds  the  courts  of  equity  as  well  as  the  common  law  courts ; 
as  also  that  Uttle  regard  ought  in  many  cases  to  be  had  to  the 
expressions  of  the  testator,  either  before  or  after  the  making  his 
will,  because  possibly  these  expressions  might  be  used  by  him 
on  purpose  to  conceal  or  disguise  what  he  was  doing,  or  to  keep 
the  family  quiet,  or  for  other  secret  motives  and  inducements 
which  cannot  after  his  death  be  found  out.  2  Bac.  Abr,  310. 
And  in  the  case  of  Lawfield  and  Stonekam,  M,  20  G.  2.  1 747, 

(t)  In  Fonnereau  v,  Poyniz^  1  Bro,  C.C.  472.,  the  testatrix  gave  se- 
veral legacies  of  stock  in  long  annuities^  viz,  500/.,  500/.,  200/.,  and 
100/.,  and  the  residue  to  her  nephews ;  and  it  being  uncertain  from  the 
other  directions  of  the  will,  whether  the  above-mentioned  sums  were 
meant  as  annuities  to  those  amounts,  or  as  gross  sums  of  money  to  be 
laid  out  in  the  long  annuities,  lord  Thurlotv  C.  at  first  decreed,  that 
the  sums  were  annuities,  and  that  the  legatees  must  abate  proportion* 
ably;  but  on  a  rehearing,  his  lordship  admitted  collateral  evidence  of 
the  value  of  the  testatrix's  estate,  which  was  only  120/.  per  annum 
long  annuities, and  decreed  that  the  legacies  were  gross  sums;  because 
it  could  not  be  supposed  that  the  testatrix  meant  to  give  away  in 
legacies  ten  times  more  than  she  was  worth.  Such  evidence  was  abo 
admitted  by  lord  Hardxuicke  in  King  v.  Philips,  1  Ves.  232.  In 
which  cause  the  question  being,  whether  the  plaintiff  could  take  as 
a  creditor  under  articles,  and  also  as  a  legatee  under  a  will  ?  his 
lordship  said,  *<  This  legacy  being  so  near  in  value  to  the  personal 
estate  that  it  will  defeat  the  rest,  I  will  do  what  lord  Jefferies  and 
lord  Coxvper  have  done  in  such  a  case,  direct  an  account  to  be  taken 
of  the  value  of  the  personal  estate  at  the  testator's  death,  and  at  the 
making  of  the  will ;  which  fact  may  give  some  light  as  to  the  intent, 
and  is  a  fact  necessary  to  be  known  before  I  determine  it."  So  parol 
evidence  tpay  be  received  to  shew  that  the  name  of  one  legatee  has 
been  inserted  for  that  of  another.  8  Vin,  Ab.  312.29.  2  Ves,^l6, 
6  T.  Rep.  671. 
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[cited  Cambridge  v.  Rous,  M.  1802,  8  Fes,  R.  22.]  upon  plene 
administravit  pleaded,  the  question  was,  whether  10002.  receiyecE 
by  the  defendant  was  due  to  her  in  her  own  right,  or  as  executrix 
of  her  husband,  and  consequently  assets.  And  it  arose  upon 
die  following  devise :  "  I  give  to  my  loving  brother  John  Stone- 
"  ham  1000/.,  and  in  case  of  his  death,  to  his  wife  Susanna"  (who 
was  the  defendant).  It  appeared  that  John  Stoneham  survived 
the  testator.  And  therefore  the  plaintiff  insisted  this  legacy 
(which  the  defendant  admitted  that  she  had  received)  vested 
absolutely  in  him,  and  was  assets  in  her  hands.  On  the  part  of 
the  defendant,  it  was  offered  to  give  in  evidence,  that  the  testator 
in  extremis  declared,  he  meant  only  to  give  his  brother  the  inte- 
rest of  the  1000/.,  and  that  the  defendant  should  have  the  principal 
in  case  she  survived  him.  The  parol  evidence  was  opposed  by 
the  plaintiff^s  counsel,  as  being  contradictory  to  the  plain  words 
of  the  will.  And  Lee  chief  justice  said,  it  could  not  be  allowed ; 
and  that  in  the  case  of  Selwin  and  Brown  (aforesaid),  the  house 
of  lords  had  refused  it(/'),  even  where  it  was  to  support  the  legal 
interpretation  of  the  wUl ;  and  lord  Hardwicke,  about  two  years 
ago,  held  it  in  the  same  manner  in  the  case  of  the  Earl  of  Inchi" 
qtdn  and  OhriaUy  Sir.  1261. 

And  in  the  case  of  UlHch  and  Litchfield^  July  23.  1742.;  the 
testatrix  bequeathed  her  real  and  personal  estate  to  Elizabeth 
Travers  and  James  Ulrich,  equally  between  them  for  life ;  and 
upon  the  death  of  Elizabeth  Travers,  she  gave  the  whole  estate 
to  James  Ulrich  in  tail  general,  and  for  want  of  such  issue  to 
Richard  Ulrich  in  fee  ;  with  a  few  pecuniary  legacies  ;  and 
charged  her  real  estate  with  payment  of  these  legacies,  if  her 
personal  estate  should  not  be  sufficient ;  and  by  her  will  declared 
she  gave  all  the  rest  and  residue  of  her  personal  estate  to  her 
uncle  Leonard  CoUard's  three  daughters ;  and  particularly  gave 

to  Mrs.  Susanna  Litchfield  10/.  and  made  her  executrix. [  134  J 

For  the  residuary  legatees,  it  was  insisted,  that  rest  and  residue 
of  her  personal  estate  must  mean  the  residue  after  the  particu- 
lar l^acies  are  paid  off;  and  could  not  refer  to  the  beginning  of 
the  will,  because  there  is  a  fee  devised,  and  consequently  the 
testatrix  has  disposed  of  the  whole :  That  parol  evidence  in  this 
case  may  be  admitted  of  the  attorney  who  drew  the  will,  that 
he  had  express  directions  to  give  the  personal  estate  to  the  three 
daughters  of  Leonard  Collard :  That  (to  be  sure)  things  which 
are  quite  contrary  to  the  will  shall  not  be  proved  by  parol  evi- 
dence, but  that  It  may  be  allowed  to  explain  words  in  a  will, 
especially  in  this  case,  where  it  appears  to  be  a  mere  blunder  in 
the  drawer :  That  this  doth  not  intrench  upon  any  of  the  rules 
with  regard  to  parol  evidence,  but  only  clears  up  who  was  in- 


(k)  3  Brown's  Pari.  Co.  607.  8vo,  edit. 
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tended  to  have  the  personal  estate,  where  the  whole  is  devised 
to  two  different  persons ;  and  that  it  seems  clearly  to  be  a  blun- 
der in  the  drawer  of  the  will,  because  the  devise  in  the  first  part 

of  it  is  proper  only  in  the  disposing  of  real  estate. By  the 

lord  chancellor  Hardwicke:  As  to  the  question,  whether  I  ought 
to  admit  parol  evidence  to  explain  the  intention  of  the  testator, 
I  am  of  opinion,  that  this  is  not  a  case  in  which  parol  evidence 
can  be  read,  and  would  be  of  dangerous  consequence :  it  is  true, 
there  are  some  things  here  which  would  make  a  judge  wish  to 
admit  it;  but  I  must  not  follow  my  inclinations  only,  for  I  do 
not  know  that  upon  construction  of  a  will,  courts  of  law  and 
equity  admit  parol  evidence,  except  in  two  cases :  First,  to  as- 
certain the  person,  where  there  are  two  of  the  same  name,  or 
there  has  been  a  mistake  in  a  christian  or  surname,  and  this 
upon  absolute  necessity ;  where  if,  such  evidence  were  not  let  in, 
it  would  make  the  will  void.  (9)  The  other  case  is,  with  regard 
to  resulting  trusts  relating  to  personal  estate;  where  a  man 
makes  a  will,  and  appoints  an  executor,  with  a  small  legacy, 
and  the  next  of  kin  claim  the  residue ;  in  order  to  rebut  the 
resulting  trust  for  the  next  of  kin,  parol  proof  hath  been  ad- 
mitted to  ascertain  the  person  who  was  to  have  the  residue.  (/) 
It  is  very  true,  cases  may  be  cited  where  lord  Ccmper  has  ad- 
mitted such  evidence ;  for  he  went  upon  this  ground,  that  it  was 
by  way  of  assisting  his  judgment,  in  cases  extremely  dark  and 
doubtful.  I  have  the  greatest  deference  for  his  judgment,  but 
[  135  ]  must  own  I  was  never  satisfied  with  this  rule  of  lord  Cavoper's  of 
admitting  parol  evidence  in  doubtful  wills;  besides,  he  went 
further  in  the  great  case  of  Strode  and  Russell  (2  Vem.  621.),  in 
which  there  was  an  appeal  to  the  house  of  lords ;  Mr.  Justice 
Tracey^  who  assisted  lord  Cowper  in  that  cause,  was  at  first  of 


(9)  A  devise  to  one  by  the  name  of  Mary^  whose  christian  name 
was  Elizabeth^  is  good,  if  the  jury  find  from  the  circumstances  that  she 
was  the  person  meant  to  be  designated.  Doe  d.  Cook  v.  Davison^ 
7  East*s  Rep,  299.  Legacy  to  "  James,  son  of  Thomas  A."  There 
was  no  person  of  that  description ;  but  there  was  a  ^^  Thomas,  son 
of  James  A."  The  court  of  chancery  will  not  receive  evidence  to 
shew  this  to  be  a  mistake  in  the  description.  Andrems  v.  Dobsotif 
1  Coxy  425.  Again,  where  the  words  were,  "  I  leave  to  all  my  grand- 
children," the  will  was  held  void  for  uncertainty  both  in  the  subjects 
and  object  of  the  bequest :  for  though  it  was  alleged  that  the  mist^e 
was  made  in  writing  "  to  all"  for  "  all  to,"  the  court  refused  to  insert 
or  transpose  words  for  the  purpose  of  giving  ^  meaning  to  an  instru- 
ment which  had  none.  Mohun  v.  Mohun,  1  Swanst.  Rep.  201.  1  Wils, 
Ch.  Rep.  151.  And  see  Botoman  v.  MUbanks,  I  Lev.  Rep.  ISO. 
Bequest  of  stock,  not  standing  in  testator's  own  name,  but  in  that  of 
trustees,  parol  evidence  of  the  fact  is  admissible,  and  it  will  pass  by 
the  will.     Hexjoson  v.  Reed,  5  Miadd.  Rep.  451. 

(t)  Vid.  Blinkhorn  v.  Feasty  2  tes.  27. 
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the  same  opinion  with  him,  but  upon  considering  it  more,  dis- 
avowed his  first  opinion,  and  was  dear  that  it  could  not  be  ad«- 
mitted,-  and  this  alteration  in  Jiis  judgment  was  mentioned  in  the 
house  of  lords.  In  the  case  of  Selwin  and  Brawn,  I  was  of 
opinion  that  it  ought  to  have  been  admitted ;  and  even  lord 
Talbot,  when  he  had  heard  the  cause,  had  a  remorse  of  judg- 
ment at  the  same  time  that  he  rejected  the  parol  evidence :  But 
the  house  of  lords  refused  it  as  of  most  mischievous  consequence^ 
and  affirmed  his  decree.  In  the  present  case,  here  is  in  the  will 
undoubtedly  a  contradiction  and  repugnancy;  for  in  the  first 
place  she  has  given  all  her  personal  estate  to  the  plaintiff,  and 
yet  legacies  come  afterwards,  and  a  devise  of  the  residue.  What 
then  must  be  the  construction?  As  to  tlie  general  question, 
where  the  same  thing  is  described  generally,  and  given  to  two 
different  persons  in  the  former  and  latter  part  of  a  will,  lord  Coke 
was  of  opinion,  tlie  latter  words  shall  revoke  the  former ;  but  in 
Plofwden  (1)  it  is  said  they  shall  take  as  joint  tenants.  I  own  the 
reasoning  in  Plowden  is  not  convincing  to  me ;  I  rather  incline 
to  lord  Coke's,  though  the  latter  cases  have  taken  it  otherwise. 
But  no  certain  rule  is  to  be  laid  down  as  to  construction  of  de- 
vises :   So  says  Swinburne,  but  that  they  must  depend  upon  i 

their  particular  circumstances.  Upon  the  whole  of  what  Swin«- 
bume  says,  the  result  is  this  :  That  if  the  same  thing  be  given 
to  two  persons,  they  shall  take  as  joint  tenants,  unless  there  is 
something  to  indicate  and  prove  the  intention  of  the  testator  to 
revoke  and  vary  the  devise.  Now  try  the  present  case  by  this 
rule,  and  see  if  it  doth  not  come  exactly  within  it.  The  testar 
trix,  by  giving  legacies  after  the  devise  of  all  the  personal  estate, 
has  varied  the  wul  for  so  much.  It  is  truly  said,  that  a  man 
may  give,  the  whole  in  a  former  part,  and  qualify  it  afterwards^ 
and  still  the  first  legatee  is  intitled  in  part.  But  here,  in  case 
the  whole  personal  estate  should  not  be  sufficient  to  pay  the  le^  ' 

^u:ies,  she  charges  the  real  estate  with  them,  upon  a  supposition 
that  tlie  other  might  not  be  sufficient ;  and  therefore  is  a  plain 
indication  of  her  mtention  in  one  event  totally  to  revoke  the 
devise  of  the  personal  estate.  And  there  being  an  alteration  of 
her  intention  before  she  finishes  her  will,  the  construction  is,  she 
hath  altered  her  intention  throughout,  and  the  plaintiff  is  not 
intitled  to  any  part  of  the  personal  estate,  but  the  residue  belongs  P  1 36  ] 
to.the  three  daughters  of  Leonard  CoUard.  And  decreed  accora- 
bgly.     2  Jtk.  372. 

And  notwithstanding  that  wills  are  generally  favoured  by  the 
law  (2) ;  yet  where  the  testator  endeavours  to  establish  a  set- 
tlement against  the  reason  and  policy  of  the  common  law,  the 
judges  wm  reject  it.     Gilb.  110.     2  Bac.  Ahr.  79. 

(1)  Paramore  v.  Yardletf,  p.  539.,  and  see  p.  181. 

(2)  More -tiiaa  any  other  djeed.  Fisher  y,  NickoUsi  S  Salk.Rep:  39^. 
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[Wills  re- 
ferring to 
deeds.] 
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mind  and 
memory* 
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Whatwords 
will  pass  a 
fee-simple, 
or  alife 
estate  only. 


Also  where  the  testator  by  his  will  inaketh  no  other  disposf^ 
tida  of  his  estate  than  the  law  itself  would  have  done,  had  he 
been  silent ;  there  such  a  will  is  useless,  and  shall  be  rgected : 
and  therefore  if  a  devise  be  made  to  a  person  and  his  heirs,  which 
person  is  heir  at  law  to  the  devisor ;  this  is  a  void  devise^  and 
the  heir  shall  take  by  descent  as  his  better  title ;  for  the  descent 
strengthens  his  title,  by  taking  away  the  entry  of  such  as  may 
possibly  have  right  to  the  estate ;  whereas  if  he  claims  by  devise, 
he  is  in  as  by  purchase.     Gtlb,  110.    2  Bac,  Ab.  79.  (3) 

Also  devises  are  void  and  rejected,  where  the  words  of  th^ 
will  are  so  general  and  uncertain,  that  the  testator's  meaning 
cannot  be  collected  from  them ;  and  therefore  where  a  man  by 
will  gave  all  to  his  mother,  the  general  words  did  carry  no  lands 
to  his  mother,  for  since  the  heir  at  law  hath  a  plain  and  uncon- 
troverted  title,  unless  the  ancestor  disinherits  him,  it  would  be 
severe  and  unreasonable  to  set  him  aside,  unless  such  intenticm 
of  the  testator  is  evident  from  the  will ;  for  that  were  to  set  up 
and  prefer  a  dark  and  at  best  but  a  doubtful  title,  to  a  clear  and 
/certain  one.     Gilh.  112.    2  Bac.  Abr,  81 .  {m) 

[Wills  frequently  refer  to  deeds  and  other  written  instruments, 
which  are  then  token  to  be  part  of  the  will,  and  explanatory 
thereof.  Metham  v.  Z).  of  Deoon^  1  P.  Wms.  529.  8  Vin,  Ab. 
45.     Ch.  B£p.  265.   Hawtree  v.  TroUap.'] 

The  clause  of  perfect  mind  and  memory  is  more  usual  than  ne- 
cessary in  a  will ;  and  yet  not  hurtful.     Smn,  77. 

But  in  case  of  a  contestation,  it  is  necessary  to  prove  the 
sanity  of  the  testator.     2  Aik.  56.  , 

13.  A  devise  made  in  fee^simple^  without  express  words  of 
tieirs^  is  jgood  in  fee-simple :  But  if  a  devise  be  made  to  A.  B. 
he  shall  have  the  land  but  for  term  of  life;  for  these  words  will 
carry  no  greater  estate.  Terms  of  the  La*uOj  tit.  Devise.  Black, 
iJg?.1045.  (4) 

If  a  man  devise  all  his  estate  which  he  hath  in  such  a  place, 


(3)  See  Hedger  v.  Hcyuoe,  H.  1682.  3  Lev.  127, 128.  Moor.  680* 
Godolph.  461.  1  Rol.  Ah.  610.  Hoh.  30.  Lytton  v.  Lytton^  M.  1795* 
4f  Bro.  C.  a  441. 

{m)  So  where  it  was  uncertain  which  of  two  limitations  personal 
property  directed  to  be  laid  out  in  land,  and  therefore  consiaered  as 
land,  was  to  follow,  it  was  decreed  to  the  heir  at  law.  Leslie  v.  D«- 
vonshire,  SBro.  C.  C.  188.  [Where  the  literal  force  of  •  expressions 
differs  in  a  will,  it  must  be  a  true  rule  to  seek  for  the  intention  of  the 
devisor  rather  in  a  consistent  and  rational,  than  in  a  contrary  pur- 
pose ;  and  more  especially  where  the  difference  may  arise  only  nrom 
the  devisor  not  having  present  in  his  mind  an  event  which  is  not  in 
the  natural  order  of  things.    Jenkins  v.  Merries,  4  Madd.  Rep.  67.]  ' 

(4)  And  see  Co.  Lit.  4.  Pocock  v.  Bp.  of  Lincoln  f  3  Brod^  Sf  B.  27* 
1  Pri.  Rep.  353.  S.  C.   Doe  d.  Wood  v.  Woodj  IB.SfA.  518. 
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without  mentioning  the  heirs  of  the  devisee ;  courts^  of  equity 
have  held,  that  it  shall  extend  to  such  heirs,  for  that  the  word 
estate  implies  the  whole  property  and  interest  therein  :  especially 
in  the  case  of  children,  to  whom  the  parent,  unless  there  is  some 
express  limitation,  cannot  intend  a  life-estate  only.  By  lord 
Hardwicke^  in  the*  case  of  Bailis  and  Gale^  Nov.  6,  1750,  2  Ves* 
48.  (5) 

(5)  The  word  "  estate**  or  ••  estates"  in  a  will  carries  the  fee,  unless 
coupled  widi  words  which  shew  a  different  intention.  Fletcher  v. 
SmitoUf  2  T.  Rep,  656,  TUley  v.  Simpson,  cor,  lord  Hardtvicke,  ib* 
659.  JBridgtoater  v,  Bolton^  1  Salk,  A,  236«  Barry  v.  Edgevoorthy 
2  P.  Wms,  522.  Ibbetson  v.  Beckvoith,  Ca,  t,  Talb.  157.  Tuffnell  v. 
Page,  2  Atk,  37.  .  Nicholls  v.  Butcher,  18  Ves.  198.  Chorlton  v. 
Taylor 9  S  V,  Sf  B,  Jtep,  160.  And  see  all  the  previous  cases  on 
this  subject,  collected  and  reviewed  by  lord  Ellenoorough,  in  Roe  dm 
Child  V.  Wright,  1  East,  R,  259.;  and  see  Roed,  AUport  vj  Bacon^ 
4  AT.  Sf  S,  366.  Chichester  v.  Oxenden,  4  Taunt,  R.  176.  Randall  v. 
Tuchin,  '6  Taunt.  410.  2  JVfflr*^.  113.  S.C.  Harding  v.  Gardner^ 
I  -Srorf.  4*  -Siw^.  72.  Gardner  v.  Harding,  3  -B.  Moore,  R,  565m 
Senib,  overruling  Pettitoard  v.  Prescott,7  Ves.  jun,  546.  '^^/Z  my  estates 
in  law  and  equity*  in  a  will  passes  personalty  to  be  laid  out  in  land. 
Rashley  y.  Masters,  1  Ves,  jun,  204*  ^'  Whatsoever  else  I  have  hi  the 
world  not  before  by  me  disposed  of,'*  and  *^all  I  am  toorth,**  passes  real 
estate.  Hapemll  v.  Acldand,  1  Com.  Rep.  164.  Huxtep  v.  Brooman^ 
1  J?ro.  C.  C'.  437.  So  ^^  property*  of  itself  carries  the  realty,  though 
followed  by  ^*  soods  ana  chattels,**  Doed,  Wallv,  Langlands,  14;  East, 
Rep,  370.  Ana  see  Doe  d.  Andrew  v.  Lainchburif,  1 1  £a*^.  /?€/?.  290. 
Patton  V.  Randall,  lJ>Sf  W,  Rep,  189.  But  this  was  held  otherwise 
where  there  was  no  precedent  reference  to  land,  or  introductory 
clause  shewing  any  intention  to  dispose  of  the  whole  property ;  but 
on  the  contrary,  in  the  introductory  words  of  the  will,  the  testatrix 
enumerated  every  article  of  personal  property  which  she  could  re- 
collect without  saying  any  thing  touchmg  her  land.  Doe  d.  Bunny  y. 
Rout,  7  Taunt,  Rep,79, ;  and  see  Dally  v.  King,  1  H,  Bla.  Rep,  1. 
"  Manors,  messuages,  lands,  tenements,  and  hereditaments,*'  do  not 
pass  leasehold  messuages,  except  devisor's  evident  intention  appear 
80.  Thompson  v.  Lawley,  2B.8p  P.  Rep,  303.  But  **/arm"  will  if 
testator's  mtention  appear.  Lane  v.  Stanhope,  Earl,  6  T,  Rep.  345. 
"  House"  passes  every  thing  occupied  with  it  as  proper  and  conve- 
nient for  its  occupation,  though  the  word  "  appurtenances**  be  not 
added.  Doe  d.  Clements  v.  CoUins,  2  T.  Rep.  502.  **  Messuage  with 
the  appurtenances**  does  not  pass  land  usually  occupied  with  a  house, 
unless  it  is  clear  that  the  testator's  intention  was  to  extend  the  word 
^^  appurtenances**  beyond  its  technical  sense.  Buck  v.  Nurton,  I  B,  ^ 
P.  Rep,  53.  QjuiBre,  whether  a  devise  of  *^  lands  to  A.  (ifter  payment 
of  my  just  debts  andjuneral  expenses,**  carries  the  fee.  3  Anst,  781. 
Devise  of  *^  a  house  to  A,  paying  yearly  and  every  year  out  of  the 
wid  house  the  sum  of  15*.  to  B.,  will  carry  a  fee.  Goodright  d. 
Baker  v.  Stodeer,  5  T,  Rep.  13.  But  the  word  "  hereditaments*' al<me 
was  held  insufficient  to  carry  a  fee ;  and  an  estate  for  life  only  passes. 
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If  lands  be  devised  to  a  man,  to  have  to  him  for  eoer^  or  to 
])ave  to  him  and  his  ctssigns;  in  these  two  cases,  the  devisee 
shall  have  a  fee  simple :  but  if  it  be  given  by  feofiment  in  such 
manner,  he  hath  but  an  estate  for  term  of  life.  Terms  of  the 
Iavw^  tit.  Devise. 

If  a  man  devise  his  land  to  another,  to  give,  sell,  or  do  there" 
*with  at  his  pleasure  or  will ;  this  is  fee-simple.     Id. 

A  devise  made  to  one  and  to  his  heirs  male^  doth  make  an 
estate  tail :  but  if  such  words  be  put  in  a  deed  of  feoffment,  it 
shall  be  taken  for  fee-simple ;  because  it  doth  not  appear  of  what 
body  the  heirs  male  shall  be  begotten.     Id, 

If  lands  be  given  by  deed  to  one,  and  to  the  heirs  male  of  his 
hody^  who  hath  issue  a  daughter,  who  hath  issue  a  son,  and  dies ; 
there  the  land  shall  return  to  the  donor,  and  the  son  of  the 
daughter  shall  not  have  it,  because  he  cannot  convey  hiuLself  by 
heirs  male,  for  his  mother  is  a  lett  thereto :  but  otherwise  it  is 
of  such  a  devise ;  for  there  the  son  of  the  daughter  shall  have 
it  rather  than  the  will  shall  be  void.     Id. 

If  lands  be  given  by  deed  to  one  and  his  heirs  for  ever,  and 
r  1  Sft  1  if  ^^  ^^^  without  heirs  then  to  his  brothers  or  sisters ;  this  last  is 
*-  -^   void,  because  the  first  gift  conveyeth  unto  him  the  fee^simple ; 

but  in  a  will,  such  devise  over  is  good,  and  such  limitation  shall 
convey  but  an  estate  tail :  As  in  the  case  of  T]/te  and  Willis,  M. 
7  G.  2.  The  testator  devised  his  lands  to  his  wife  Jane  for  life, 
the  remainder  to  his  son  Henry  for  life,  remainder  to  his  son 
George  and  his  heirs  for  ever ;  and  if  he  died  without  heirs,  then 
to  his  two  daughters  Katherine  and  Jane.  The  question  was, 
whether  George  took  a  fee-simple,  or  only  an  estate  tail.  And 
the  case  df  Webb  and  Herring,  Cro.  Ja.  415.,  was  cited,  to  prove 
that  where  a  devise  is  to  one  and  his  heirs,  and  if  he  die  with- 
out heirs,  remainder  over  to  another,  who  is  or  may  be  the  de- 
visor's heir  at  law,  such  limitation  shall  be  good,  and  the  first 
limitation  construed  an  intail,  and  not  a  fee,  m  order  to  let  in 
the  remainder-man;  but  where  the  second  limitation  is  to  a 
stranger,  it  is  merely  void,  and  the  first  limitation  is  a  fee-simple. 
And  by  the  lord  chancellor :  In  this  case,  George  took  an  estate 
tail.  The  difference  which  hath  been  taken  is  right ;  and  the 
reason  of  it  is,  that  in  the  latter  case  there  is  no  intent  appear- 
ing to  make  the  words  carry  any  other  sense  than  what  they 
import  at  law ;  but  in  the  former,  it  is  impossible  that  the  de* 

Bmn  d.  Moor  v.  Mellory  5  T.  Rep.  558.  3  Ansir.  781.  S.  C.  and  S.  P. 
Reversed  in  error  in  Cam.  Scacc.  on  the  ground  that  in  that  particu- 
lar case  there  was  a  clear  intent  to  convey  the  fee.  IB.  Sf  P.  558. 
And  see  S.  C.  6  T.Rep.  175. ;  also  8  T.  Rep.  SOS.  But  affinped  in  Dom. 
Prdc.  2B.  Sf  P.  47. 78vo.  Pari.  Cas.  tit. WILL ;  and  see  ante,  IQSl. 
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visee  should  die  without  an  heir,  while  the  rejnainder-man  or 
his  issue  continue.  And  therefore  the  generality  of  tlie  word 
keif's  shall  be  restrained  to  heirs  of  the  body ;  since  the  testator 
could  not  but  know,  that  the  devisee  could  not  die  without  an 
heir  while  the  remainder-man  or  any  of  his  issue  continuedr 
Cos.  Talb.  !• 

But  in  the  case  of  TiUmrgh  and  Barbuty  Mar.  2,  1748;  where 
the  remainder-man,  being  of  the  half  blood,  could  never  possibly 
inherit,  it  was  decreed  by  lord  Hardimcke^  that  this  being  a  fee 
mounted  on  a  fee,  it  vested  in  the  first  taker,  and  the  remainder 
over  to  the  half  brotfier  was  merely  void.  SAtk,6l7.  1  Ves, 
89.  («) 

If  one  devise  to  an  infant  in  his  mother's  wombf  it  is  a  good    [  139  ] 
devise ;  but  otherwise  by  feoffinent,  grant,  or  gift :  for  in  tnose 
cases  there  ought  to  be  one  of  ability  to  take  presently^  or  other* 
wise  it  is  void.     Terms  of  the  Law.  (o) 

If  one  devise  to  a  person  by  his  will  aU  his  lands  and  tene^ 
ments  ;  here  not  only  all  those  lands  that  he  hath  in  possession 
do  pass,  but  all  those  that  he  hath  in  reversion^  by  virtue  of  the 
word  tenements.     Id. 

K  a  man  hath  lands  in  fee,  and  lands  for  years,  and  devisetb 
all  his  lands  and  tenements ;  the  fee-simple  lands  pass  only,  and 
not  the  lease  for  years :  but  if  a  man  hath  a  lease  for  years  anc| 
uo  fee-simple,  and  deviseth  all  his  lands  and  tenements;  the 
lease  for  years  passeth,  otherwise  the  will  would  be  merely  void* 
Cro.  Car.  293.  lltose  v.  Bartlett.  Pistol  v.  Bichardson^  2  P.  WmSk 
n.  459.  (p)] 

If  a  man  seised  of  freehold  lands,  and  of  the  legal  estate  of 
copyhold  lands,  makes  a  general  devise  of  all  his  manors,  mes- 
suages, lands,  tenements,  and  hereditaments,  but  makes  no  sur^ 
render  of  the  copyhold  lands  to  the  use  of  his  will;  the  copyhold 

(n)  If  a  remainder  be  given  by  will  after  an  estate  tail,  uid  the 

first  estate  never  take  place,  the  remainder  vests  in  possession.  Thus^ 

if  one  devise  to  A.  and  the  heirs  of  his  body,  and  for  default  or  want 

of  such  issue  of  A.  to  B.j  and  A.  die  in  the  lifetime  of  the  devisor 

leaving  issue,  the  estate  shall  go  to  B.  and  not  to  the  issue  of  A.  See 

Hodgson  V.  Ambrose^  Doug.  337. ;  and   White  v.  Warner^  cited  ii) 

Dense  v.  Bagshatv,  6  T.  Rep.  512. 

(o)  8  Vin.  Ab.  85.     [See  as  to  Bastards,  131.  nJ] 

(p)  And  in  the  former  case  the  word  lands  mdy  be  explained  by 

other  words,  so  as  to  pass  a  leasehold  interest ;  as,  *^  all  his  lands 

which  he  then  stood  seised  or  possessed  of,  or  any  ways  intereste4 

in,  and  which  were  in  the  possession  of  A.  B,**    Addis  v«  Clement^ 

2  P»  Wms.^  4^5.    The  word  Jarm  is  sufficient  to  pass  a  leasehddi 

estate,  if  such  appear  to  have  been  the  testator^s  intention.    Lan^^ 

JScrZ  Stanhope,  6  T-  Rep.  346.   .  .  . 
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Tands  will  not  pass.     By  lord  Hardmcke^  in  the  case  of  Gibson 
and  Styles^  July  18,  1741.  (5^) 

The  words  (all  tny  lands)  in  a  devise,  will  pass  a  house ;  but 
the  devise  of  a  house  doth  not  pass  lands.     Mo.  359. 

A  devise  of  a  messuage^  will  carry  with  it  a  garden  and  cur- 
telage ;  otherwise  of  a  hotise^  unless  it  be  "doith  the  appurtenances* 
2  Cha.  Ca.  27. 

The  testator  devised  a  home  with  the  appurtenances.  The 
question  was,  whether  land  in  a  field  ])assed.  And  it  was  ad- 
judged, that  the  land  did  pass ;  for  it  was  in  a  will,  in  which 
the  intent  of  the  devisor  should  be  observed.     Godh.  40. 

But  in  a  like  case  where  it  appeared  upon  evidence,  that  the 
house  was  copyhold,  and  the  land  freehold ;  it  was  adjudged, 
that  the  land  could  not  in  that  case  be  said  to  be  appurtenant, 
although  it  had  been  used  with  it.  Cro.  Eliz.  704.  [And  see 
Buck  V.  Nwion^  ante^  J  37.  note.  Yates  v.  Clincart.'] 

A  devise  of  the  inheritance^  hath  been  held  to  be  a  devise  of 
the  lands.  Sty.  308. 
t  140  3  If  lands  are  devised  to  trustees,  without  the  word  heirs ;  yet 
by  implication  they  must  have  an  estate  of  inheritance  sufficient 
to  support  the  trust ;  for  there  is  no  difference  between  a  devise 
to  a  man  for  ever,  and  to  a  man  upon  trusts  which  may  con- 
tinue for  ever.     1  Abr.  Cas.  Eq.  1 76. 

If  lands  are  devised  to  a  man,  paying  several  stmts  in  gross ; 
he  hath  a  fee,  though  all  the  sums  together  do  not  amount  to 
the  annual  rent  of  the  land :  for  the  devise  shall  be  intended  for 
his  benefit ;  and  if  he  had  only  an  estate  for  life,  he  might  die 
before  he  received  the  legacies  out  of  the  land,  and  consequently 
be  a  loser.     Id. 

So  if  lands  are  devised  to  a  man,  in  consideration  that  he 
release  a  sum  of  money  due  to  him ;  he  has  a  fee-simple,  on  his 
release  of  the  debt :  for  the  devise  being  intended  for  his  benefit, 
an  estate  for  life  might  be  determined  before  he  could  receive 
the  sum  out  of  the  hmd.     Id.  177. 

But  if  lands  are  devised  to  a  man,  paying  so  much  out  of 
the  profits  of  the  lands;  he  takes  but  an  estate  for  life:  for 
although  he  takes  the  land  charged,  yet  he  is  to  pay  no  farther 
than  he  receives,  and  so  can  be  no  loser.     Id.  (r) 

(y)  Vide  1  Eq.Ca.Abr.  124.  pL  14. 

(r)  See  this  distinction  taken  in  Collier* s  case,  6  Rep.  16.  But  if 
the  expression  *'  out  of  the  rents  and  profits"  be  accompanied  with 
other  clauses  which  shew  an  intention  to  give  a  fee,  the  intention 
shall  prevail.  Frogmorton  v.  Holiday ^  3  Bur.  1618.  And  if  an  estate 
is  devised  subject  to  an  annuity,  the  fee  shall  pass,  because  the  an- 
nuitant may  survive  the  devisee.   Baddely  v.  Leppingwelly  3  Bur.lSSS* 
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A  man  devised  that  his  lands  should  descend  to  his  son,  but 
he  willed,  that  his  wife  should  take  the  profits  thereof  until  the  full 
age  of  his  son  for  his  education  and  bringing  up^  and  died.  .The 
wife  married  another  husband,  and  died  before  the  full  age  of 
the  son.  And  it  was  the  opinion  of  Wray  and  Southcote  justices, 
that  the  second  husband  should  not  have  the  profits  of  the  lands 
until  the  full  age  of  the  son ;  for  nothing  is  devised  to  the  wife 
but  a  trust,  and  she  is  as  guardian  or  bailiff  for  the  benefit  of 
the  in&nt,  which  by  her  death  is  determined;  and  the  same 
trust  cannot  be  transferred  to  the  husband :  but  otherwise,  if 
he  had  devised  the  profits  of  the  land  unto  his  wife  witil  the  age 
of  the  infant^  to  hriiig  him  up  and  educate  him  ;  for  that  is  a  de* 
vise  of  the  land  itself.     2  Leon.  221. 

In  the  case  of  Hogan,  lessee  of  Henry  fVallis^  esquire,  and 
others,  against  Rowland  Jackson^  esquire,  T.  15  G.  3.     On  a  writ    [  141  ] 
of  error  from  the  court  of  king's  bench  in  Ireland,  the  case  was, 
the  reverend  George  Jackson  by  his  will  devised  as  follows: 
"  As  to  my  worldly  substance^  I  give  and  bequeath  to  my  mother 
*'  Mary  Jackson,  my  house  and  lands  of  Glanbegg,  and  all  their 
"  appurtenances,  for  and  during  the  term  of  her  natural  life, 
"  and  also  my  lands  of  Ballygally,  subject  only  to  the  rent  pay- 
"  able  thereout,  for  the  term  of  her  natural  life,  without  liberty 
"  of  committing  waste  thereon :"  And  afler  several  legacies  and 
annuities,  he  gives  all  the  remainder  and  residue  of  all  his  effects 
both  real  and  personal  to  his  said  mother.    The  question  was, 
whether  under  the  residuary  clause,  all  the  testator's  real  estates 
undisposed  of  by  the  will  passed  to  his  mother  Mary  Jackson 
so  as  to  enable  her  to  devise  the  same  to  the  lessors  of  the  plain* 
tiff.  —  And  it  was  argued  that  they  did.     It  is  apparent  that  the 
great  and  chief  object  of  the  testator's  bounty  was  his  mother ; 
therefore  by  way  of  securing  a  certain  provision  to  her,  he  first 
gives  her  a  life  estate  in  two  denominations  of  his  real  property : 
He  then  proceeds  to  dispense  his  bounty  amongst  his  other 
relations;  and  perceiving  there  was  still  a  surplus  undisposed 
0^  by  one  general  sweeping  clause  he  devises  to  his    mother 
evenr  q)ecies  of  property  he  should  die  possessed  of.     And  that 
he  did  not  mean  to  die  intestate,  as  to  any  part  of  his  real  or 
personal  property,  is  manifest,  not  only  from  tiie  strong  langu^e 
of  the  residuary  clause,  but  from  the  introductory  words  of  the 
will,  As  to  all  my  worldly  substance^  which  have  always   been 
understood  to  include  both  real  and  personal  estate,  and  to  indi- 
cate an  intent  in  the  testator  who  uses  them,  to  dispose  of  all 
his  property.     And  the  several  cases  were  cited,  where  words 

I>oe  [rf.  Palmerl  v.  Richards,  3  T.  Rep,  356.  Goodright  v.  Stockery 
^T.  Rep.  IS.  I  Andrew  v.  Southhouse,  5  T,  Rep,  292,  Randall  v. 
Tuchin,  2 Marsh,  US.  6  Taunt. 410.  S.  C] 
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b(  die  like  import  have  always  been  understood  to  include  all 
the  testator's  property.     As  all  my  worldly  estate^  all  my  temporal 

estate^  all  the  rest  and  residue  of  my  estate, On  the  other 

hand,  three  rules  were  laid  down  for  the  construction  of  wills. 
First,  that  an  heir  at  law  shall  not  be  disinherited  but  by  ex- 
press words  or  necessary  implication.  Secondly,  that  the  whole 
of  the  will  must  be  taken  together ;  and  nothing  is  to  be  rejected 
which  has  a  determinate  and  fixed  meaning  in  itself.  And 
thirdly,  where  words  used  by  a  testator  are  indiflFerently  appli- 
cable to  real  and  to  personal  estate,  they  shall  not  be  applied 
to  the  real  in  disinherison  of  the  heir  at  law.  As  to  the  first 
of  these,  that  the  heir  shall  not  be  disinherited  but  by  express 
[  1 42"  ]  words  or  necessary  implication,  here  is  clearly  no  express  devise 
of  the  real  estate.  The  word  effects  is  properly  appUcable  only 
to  personal  estate.  And  as  to  the  word  real  annexed  to  it,  this 
can  at  most  apply  only  to  chattels  real,  which  it  appears  the  tes- 
tator died  possessed  of.  As  to'  the  second  rule,  that  the  whole 
will  must  be  taken  together ;  the  word  estate  in  the  introductory 
part  is  a  technical  expression,  and  improperly  applicable  to  real 
estates :  but  the  meaning  thereof  is  qualified  by  the  word  an- 
nexed, my  worldly  estate,  which  always  is  understood  to  signify 
worldly  substance^  without  expressly  limiting  the  extent  or  quan- 
tum of  such  disposition.  Tliirdly,  the  words  "  remainder  and 
residue  of  my  effects  both  real  and  personal^^  do  not  necessarily 
refer  to  real  estate,  but  are  equally  applicable  to  personal ;  and 
if  so,  they  shall  not  be  extended  to  disinherit  the  heir  at  law.  — 
By  lord  Mansfield  chief  justice :  There  is  one  point  upon  which 
the  whole  case  turns,  which  is,  to  fix  the  meaning  of  the  word 
effects.  If  it  is  equivalent  to  worldly  substance  used  by  the  tes- 
tator in  the  beginning  of  his  will,  or  if  it  is  synonymous  to  pro- 
perty^  there  is  an  end  of  the  question :  Because  then,  all  the 
cases  prove,  that  the  sweeping  clause  passes  a  fee.  On  the  con- 
trary, if  it  can  be  shewn  that  effects  mean  chattels  or  personalty 
only,  then  the  residuary  clause  can  include  them  only.  I  take 
effects  to  be  synonymous  to  worldly  substance,  which  means  what- 
ever can  be  turned  to  value ;  and  therefore,  that  real  and  per^ 
sonal  effects  mean  all  a  man's  property.  His  lordship  added, 
As  this  cause  has  already  been  nine  years  depending  in  Ireland, 
and  as  the  court  has  no  difiiculty  upon  the  question,  which  turns 
upon  the  construction  of  a  very  few  words  of  the  will,  I  think  it 
is  right,  that  we  should  give  our  opinion  directly,  without  adding 
further  delay,  by  defending  it  to  a  second  argument.  The  ques- 
tion upon  the  construction  of  the  will  is,  whether,  by  virtue  of 
the  sweeping  clause,  any  real  property  at  all  passed  to  Mary 
Jackson,  the  mother  of  the  testator ;  and,  if  any  did,  whether  it 
ean  pass  for  a  longer  time  than  during  the  life  of  Mary  Jackson, 
because  there  are  no  words  of  limitation.     In  a  conveyance  erf 
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real  estate  by  the  common  law,  it  is  required,  in  order  to  pass 
a  fee^  that  there  be  words  of  limitation  in  the  donation  or  grant. 
Without  the  word  heirs^  general  or  special,  no  man  can  create 
a  fee  at  common  law.     Afterwards,  when  wills  were  introduced, 
and  devises  of  real  property  began  to  prevail,  being  considered 
as  a  species  of  conveyance,  they  were  to  be  governed  by  the 
same  rule.     Therefore  by  analogy  to  that  rule,  in  the  construe-    [  l^-S  ] 
tion  of  devises,  if  there  be  no  words  of  limitation  added,  nor 
words  of  perpetuity  annexed,  which  have  been  held  tantamount, 
so  as  to  denote  the  intention  of  the  testator  to  convey  the  inherit- 
ance to  the  devisee,  he  can  only  take  an  estate  for  life.     For 
instance,  if  a  testator  by  his  will  says,  I  give  my  lands,  oi>5nch 
and  such  lands  to  ^/  if  no  words  of  Umitation  are  added,  A. 
has  only  an  estate  for  life :  generally  speaking,  no  common  per- 
son has  the  smallest  idea  of  any  difference  between  giving  a  person- 
alty and  a  quantity  of  land.     Common  sense  alone  would  never 
teach  a  man  the  difference ;  but  the  distinction,  which  is  now 
clearly  established,  is  this :  If  the  words  of  the  testator  denote 
only  a  description  of  the  specific  estate  or  lands  devised;    in 
that  case,  if  no  words  of  limitation  are  added,  the  devisee  has 
only  an  estate  for  life.     But,  if  the  words  denote  the  quantum  of 
interest  or  property  that  the  testator  has  in  the  lands  devised; 
there,  the  whole  extent  of  such  his  interest  passes  by  the  gift  to 
the  devisee.     The  question  therefore  is  always  a  question  of  con- 
struction, upon  the  words  and  terms  used  by  the  testator.     It 
is  now  clearly  settled,  that  the  words  all  his  estate  will  pass 
every  thing  a  man  has :  But  if  the  word  aU  is  coupled  with  the 
word  personal  or  a  local  description^  there,  the  gift  will  pass  only 
personalty,  or  the  specific  estate  particularly  described.     And 
having  considered  the  whole  of  this  will,  including  the  introduce 
toiy  part,  and  the  several  particular  bequests,  and  the  general 
sweeping  clause  in  the  conclusion,  his  lordship  gave  his  opinion, 
that  the  lessors  of  the  plaintiff,  the  residuary  legatee,  are  intitled, 
and  therefore  that  the  judgment  of  the  king's  bench  in  Ireland 
must  be  reversed.     Unto  which  the  other  three  justices  assented. 
Afterwards,   upon  a  writ  of  error  in  the  house  of  lords,   the 
judgment  of  the  king's  bench  reversing  the  judgment  of  the 
eourt  of  king's  bench  in  Ireland  was  affirmed.     Cawper^  299. 

Afterwards,  in  the  case  of  Looeacres^  on  the  demise  of  Mudge, 
agiunst  Blighty  Jkf.  16  G.  3.  Lord  Mansfield^  in  further  explana- 
tion of  the  aforesaid  rule,  says  thus :  The  principles  by  which 
this  and  other  like  cases  must  be  governed,  are  settled  by  ana- 
logy to  establish  rules  respecting  the  limitation  of  estates  by  deed 
at  common  law.  If  a  man  by  deed  of  conveyance  at  common 
law  gives  land  to  another  generally^  without  words  of  limitation^ 
the  donee  has  only  an  estate  for  life.  But  I  really  believe  that 
ihnost  every -case  determined  by  this  rule,  as  applied  to  a  devise 
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of  lands  in  a  will,  has  defeated  the  real  intention  of  the  testator. 
For  common  people,  and  even  others  who  have  some  knowledge 
of  the  law,  do  not  distinguish  between  a  bequest  of  personalty 
and  a  devise  of  land  or  real  estate.  But,  as  they  know  when 
they  give  a  man  a  horse,  they  give  it  him  for  ever ;  so  they 
think  if  they  give  a  house  or  land,  it  will  continue  to  be  the  sole 
property  of  the  person  to  whom  they  have  left  iU  Notwithstand- 
ing this,  where  there  are  no  words  of  limitation,  the  court  must 
determine  in  the  case  of  a  devise  affecting  real  estate,  that  the 
devisee  has  only  an  estate  for  life :  Because  the  principle  is  fully 
settled  and  established,  and  no  conjecture  of  a  private  imagina- 
tion can  shake  a  rule  of  law.  But  as  this  rule  of  law  has  the 
effect  of  defeating  the  intention  of  the  testator,  in  almost  every 
case  that  occurs,  the  court  has  laid  hold  of  the  generality  of 
other  expressions  in  a  will,  where  any  such  can  be  found,  to 
take  the  devise  out  of  this  rule.  Therefore  if  a  man  says,  I  give 
nil  my  estate,  that  has  been  construed  to  pass  a  fee ;  or,  if  even 
words  of  locality  are  added,  as  all  my  estate  in  A, ;  it  hath  been 
held  that  the  whole  of  the  testator's  interest  in  such  particular 
lands  will  pass,  though  no  words  of  limitation  are  added.  Be- 
cause the  law  says,  that  the  word  edate  comprehends  not  only 
the  land  or  property  which  a  man  has,  but  also  the  interest  he 
has  in  it.  So  in  the  case  from  Ireland,  the  court  had  no  diffi- 
culty in  saying,  that  the  words  aU  my  worldly  substance,  in  the 
introductory  part  of  die  will,  meant  every  thing  the  testator  had; 
and  that  the  words  aU  his  real  effects,  in  the  subsequent  residuary 
devise,  were  equivalent  to  worldly  substance,  and  carried  every 
thing  to  the  residuary  devisee.  In  general,  wherever  there  are 
words  and  expressions,  either  general  or  particular,  or  clauses 
in  a  will  which  the  court  can  lay  hold  of,  to  enlarge  the  estate 
of  a  devisee,  they  will  do  so  to  effectuate  the  intention.  But  if 
the  intention  of  the  testator  is  doubtful,  the  rule  of  law  must 
take  place.  So  if  the  court  cannot  find  words  in  the  will  suffi- 
cient to  carry  a  fee,  though  they  should  themselves  be  satisfied 
beyond  the  possibility  of  a  doubt,  as  to  what  the  intention  of  the 
party  was,  tihey  must  adhere  to  the  rule  of  law.  Cowper,  352. 
Benaetos  14.  i7. 1724.  Boll/e  and  Budder.  Devise  of  a  bond  by 
fefne  covert,  i\^q  gQ^  to  his  mother  to  her  sole  and  separate  use :  It  is  her 
rate  use.       sole  property  in   equity,   and  her  assignment  of  it  is   good. 

Bunb.  187. 
C  145  ]  So  in  the  case  of  Bennet  and  Davis,  M.  1725.  A  person 
seised  of  an  estate  in  fee,  devised  it  to  the  defendant's  wife,  who 
was  his  daughter,  for  her  separate  use,  without  any  limitation 
to  trustees :  It  was  adjudged,  that  the  husband  was  but  a  trus- 
tee for  the  wife.  2  P.  mil.  316.  [See  Beable  v.  Dodd,  I  T. 
R.  193.] 
D^iM  to         15.  If  a  devise  be  made  to  a  man,  and  to  the  heirs  female  of 
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his  body  begotten,  and  after,  the  devisee  hath  issue  a  son  and  hein  fe- 
daughter,  and  dieth :  here  the  daughter  shall  have  the  land  and  ''^*' 
not  the  son,  and  yet  he  is  the  most  worthy  person,  and  heir  to 
his  father.    But  because  the  will  of  the  dead  is,  that  the  daughter 
should  have  it,  law  and  conscience  will  so  too.     Terms  y^  the 
IjCPw.     Devise. 

16.  A  man  devised  his  personal  estate  ,/br  the  use  of  his  rela^  Deviie  to 
tions^  without  specifying  any  in  particular,  or  using  any  other  o"*'«  **>•- 
words  ;  and  made  an  executor ;   and  died.     His  mother  and    *"**' 
three  sisters  brought  their  bill,  as  nearest  relations,  for  a  dis- 
covery and  account  of  the  personal  estate,  and  to  come  in  ac- 
cording to  the  statutes  for  distribution.     And  it  was  agreed  to 
be  the  rule,  in  construction  of  such  devises  to  relations,  that 
diose  who  would  by  the  statutes  for  distribution  be  entitled  to. 
the  personal  estate,  in  case  the  testator  had  died  intestate,  should, 
upon  such  generfd  devises,  be  admitted  in  the  same  proportion 
only.     And  the  lord  chancellor  Camper  said,  he  thought  it  the 
best  measure  for  setting  bounds  to  such  general  words,  and  that 
it  had  been  often  ruled  accordingly  in  that  court     Roach  and 
Hammond^  ^.1715,  Pre.Cha.  401.  2  Abr.  Eq.  Cas.  438.   lAnon. 
I  P.  Wms.  327.  (6)] 

For  if  upon  such  general  devise  they  were  not  to  take  in  this 
manner,  it  would  be  uncertain ;  for  the  relations  may  be  infinite. 
And  in  the  case  of  Carr  and  Bedford^  30  C.  2.,  where  the  tes-^ 
tator  devised  tlie  residue  of  his  estate  among  his  kindred  accord- 
ing to  their  most  need;  it  was  determined  that  this  shall  be  con- 
strued according  to  the  statute  of  distribution.  2  Cha.  Rep.  146. 
2Abr.Eq.Cas.  365.  (7) 

(6)  Such  a  devise  speaks  not  at  the  time  of  framing  it,  but  at  that 
of  the  testator's  death  ;  therefore  distribution  under  it  must  be  made 
among  those  relations,  as  well  on  the  maternal  as  paternal  side,  who 
are  then  intitled  to  share,  or  to  their  representatives.  See,  per  lotd 
EUenborou^h,  Doe  d.  Garner  v.  Lavoson,  3  East's  Rep.  290.  278. 
Doe  d.  Thwaites  v.  Over,  1  Taunt,  Rep,  26$.  And  see  Rayner  v. 
Motvbravj  I  Bro.  Ch,C.  31.    Masters  v.  Hooper^  4  id,  207. 

(7)  Edge  y,  Salisbury i  Amhl.  10.  Goodridge  y.  Goodridge,  1  Ves, 
231.  S.  P.  The  rule  is  that  under  such  a  bequest  to  poor  relations 
or  next  of  kin,  those  only  can  take  who  are  within  the  statute.  Pi/ot 
V.  Pyotj  1  Ves.  335.  Witkomev.  Harris,  2  Ves,  527.  Green  v.  Hoto- 
ardf  1  Bro.  C.  C.  31.  Rayner  v.  Motvbrayt  3  id,  234.  Smith  v.  Camp- 
hell,  1815,  Coop.  CC.  275.  Brandon  v.  Brandon,  T.  1819,  2  ^t7*.14. 
And  the  words  **poor*  or  *^  poorest,**  "  near**  or  "  nearest,**  being  in- 
serted, do  not  affect  the  rule.  See  the  cases  collected  in  Brunsden 
V.  Woolredge,  Ambl,  507.  But  a  bequest  to  a  brother  to  dispose 
among  sucn  of  his  poor  relations  as  he  should  think  fit,  is  not  con- 
fined to  the  next  of  kin.  Supple  v.  Latoson,  Ambl.  729.  Mahon  v. 
Savage,  1803,  1  Sch,  4r  Lef.  111.  But  where  the  court  is  called  on 
to  distribute  in  failure  of  the  person  so  empowered,  it  will  confine 
itself  to  relations  within  the  statute  of  distribution?*  A  relation  who 

VOL.   IT.  M 


145  a  $(131110.     Form  and  maimer. 

So  in  the  case  of  Thomas  and  Holc^  M.  17S4.  A  man  devised 
500Z.  to  the  relations  ofA.^  to  he  divided  equally  between  them,  A. 
had,  at  the  testator's  death,  two  brothers  living,  and  several 
nephews  and  nieces  by  another  brother.  It  was  determined, 
that  no  relations  should  take  by  this  description,  that  could  not 
take  by  the  statute  of  distribution.  Cas.  Talb.  251. 
[  146  ]  Whether  the  wife  is  a  relation  in  this  respect,  has  been  made 
a  question.  As  in  the  case  of  Davis  and  Bailey^  Feb.  8.  174f7» 
The  testator  by  his  will  gave  the  residue  of  his  personal  estate 
to  his  wife  for  life,  remainder  to  such  of  his  relations  as  would 
have  been  entitled  by  the  statute  in  case  he  had  died  intestate. 
The  wife  claimed  a  moiety.  By  the  lord  chancellor  Hardwicke : 
Relation  here  means  kindred.  The  wife  is  not  of  kindred,  nor 
a  relation  within  the  meaning  of  the  statute. 

And  more  particularly,  in  the  case  of  Worsley  and  Johnson^ 
M,  27  G.  2.  The  testator,  seised  in  fee,  deviseth  his  estate  to 
his  wife  for  life,  remainder  to  another  in  tail,  and  for  want  of 
issue,  the  reversion  in  fee  to  be  sold ;  with  these  words.  And  my 
mind  is^  that  the  money  arising  from  the  sale  be  divided  amongst 
such  of  my  relations,  and  in  such  manner,  as  the  statute  of  distri" 
butions  directs:  Then  he  gave  other  legacies  to  his  wife,  and  ap- 
pointed her  sole  executrix,  and  died ;  leaving  relations  of  his 
own  blood,  and  his  said  wife,  who  married  a  second  husband. 
Then  the  wife  dies ;  and  the  second  husband  dies ;  and  the  ten- 
ant in  tail  dies  without  issue.  The  plaintiff  brings  his  bill,  as 
executor  to  the  second  husband,  praying  a  sale  of  the  estate, 
and  a  moiety  of  the  money  thence  arising,  as  the  representative 
of  the  second  husband  to  the  wife,  who  is  entitled  to  it  by  the 
will,  as  a  relation  within  the  statute  of  distribution.— ^Lord 
chancellor  Hardwicke:  During  the  course  of  this  cause,  I  have 
filtered  my  opinion.  The  question  arises  on  the  words  of  the 
will  referring  to  the  statute  of  distribution,  and  depends  upon 
the  construction,  which  must  be  agreeable  to  the  words,  and  to 
the  intent  of  the  testator  to  be  from  thence  collected.  The 
question  is,  what  is  the  sense  of  the  word  relation,  as  used  in 
this  will.  In  a  proper  grammatical  sense,  it  denotes  a  quality 
in  the  abstract :  but  in  common  sense,  it  becomes  personal,  and 
and  signifies  the  same  as  my  kindred.  Now  next  of  kindred  are 
the  words  in  the  statute  to  which  he  refers,  and  takes  in  only 
relations  by  consanguinity  or  by  blood.  Now  it  seems  strange 
to  say,  that  a  man's  wife  is  no  relation  to  him  :  but  she  certaimy 
is  not  in  this  sense,  neither  by  blood  nor  afiinity.  The  etymo- 
logists, when  they  speak  of  consanguinity,  say,  that  it  is,  vincu' 

was  poor  at  the  time  of  testator's  death  but  became  rich  before  dis- 
tribution, is  not  entitled :  nor  is  the  claim  of  a  poor  relation  dying 
before  distribution  transmissible  to  his  personal  representative.  lb. 
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hm  personamm  ab  eodem  stipite  descendentium ;  and  of  affinity^ 
they  say,  uxor  nan  est  qffinis^  sed  causa  cffinitatis.  And  so  the 
word  appears  to  be  used  in  our  statutes :  for  if  the  wife  was  of 
kin  to  her  husband,  she  would  exclude  all  the  rest,  as  being  the  [^  ^^7  ] 
nearest  of  kin.  So  in  the  21  i7. 8.  c.  5.  the  ordinary  shall  grant 
administration  to  the  widow,  or  next  of  kin ;  which  distinguishes 
the  wife  from  the  kindred.  This  perhaps  would  be  too  nice  a 
construction  of  the  will,  unless  the  manifest  intent  of  the  testator 
would  warrant  it ;  for  wills  are  to  be  construed  according  to 
common  understanding,  and  not  by  nice  grammatical  distino- 
tions.  Now  in  this  will  he  has  made  an  ample  provision  fin*  the 
wife ;  and  whenever  he  gives  her  an  interest,  he  expressly  men- 
tions her.  It  was  probable  that  this  remote  contingency  would 
not  happen  in  her  life ;  and  he  could  never  intend,  that  her  re» 
presentative,  such  as  the  executor  of  a  second  husband,  should 
carry  so  considerable  a  share  from  his  own  blood.  Suppose  he 
had  said,  772^  cnxm  relations;  he  would  certainly  be  construed  to 
mean  his  relations  by  blood.  ITierefore  in  this  strict  sense  of 
the  words,  the  wife  is  not  indtled  to  any  share.  And  I  continue 
in  the  same  opinion  I  was  of,  in  the  case  of  Davis  and  Bailey^ 
[lF<?5. 84.]  which  is  expressly  To  this  point.  And  therefore  I 
dismiss  the  bill ;  but  without  costs.  3  Ath  758.  (5) 

{s)  Green  v.  Howard,  1  Bro»  C.  C.  31.  The  testator  devised 
4000/.  to  his  tvife  for  her  lifsy  and  after  her  decease  to  his  otvn  re- 
lotions  who  should  he  then  alive.  There  were  several  legacies  in  the 
will  to  both  first  and  second  cousins,  and  the  second  cousins  peti* 
tioned  to  be  admitted  to  shares  with  the  next  of  kin.  And  it  was 
said,  that  to  construe  the  will  by  the  statute  of  distribution  would  be 
to  make  the  testator  die  intestate.  But  by  lord  Thurlow  C. :  It 
would  be  difficult  to  draw  a  line  in  favour  of  the  second  cousins 
against  those  who  are  more  remote  :  If  you  once  go  beyond  the  sta- 
tute, it  must  extend  to  every  person  who  can  make  any  claim.  It 
must  be  confined  to  the  statute,  that  is,  to  one  class  under  it ;  for 
the  wife  cannot  claim,  the  statute  providing  for  her  by  the  name  of 
wife.  Therefore  such  a  will  is  not  totally  inofficious*,  for  it  shuts 
out  the  wife.  So  where  the  bequest  was  to  all  my  relations ;  Thomas 
V.  Hole 9  Forrest,  251.  But  where  the  testator  has  added  other  words 
to  explain  his  intention,  they  have  been  allowed  to  prevail.  Thus 
Hester  Joyce  by  a  codicil  gave  the  residue  to  be  divided  between  her 
rtlaHons;  that  is,  the  Greenwoods,  the  Everitts,  and  the  Dows :  The 
'Efe^itts  were  not  within  the  degree  of  relationship  limited  by  the 
statute,  but  were  deemed  to  take  jointly  with  the  Greenwoods  and 
Dows,  who  were.     14  Apr,  1779^  1  Bro,  C,  C.  32.  n. 

Davenport  v.  Harbury,  Testator  by  his  will  gave  a  legacy  to 
Mary  Davenport  or  her  issue.  And  it  was  held>  that  all  descenaants 
^ould  share  and  take  per  capita  as  joint- tenants.  3  Ves,257,  On  the 
particular  construction  of  a  will,  the  word  "  issue**  was  confined  to 

*  QiKere,  inefficacious. 
M  2 
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Deviw  to         17.  If  mcmey  be  devised  to  younger  chfldren,  where  there  are 

jounger      divers  daughters  and  a  son,  and  the  son  is  by  birth  a  younger 

*^^*"'      child,  but  heir  at  law  to  the  [a  fair]  inheritance ;  the  son  shall  not 

be  considered  as  a  younger  child,  so  as  to  take  by  the  devise. 

1  Abr.  Eq.  Cos.  202.     Brettan  and  Bretton^  1 2  C.  2.  {t) 

In  the  case  of  Becle  and  Becle^  -H.  1713.  The  testator,  being 
tenant  in  tail,  had  power  by  deed  or  will  to  charge  the  lands 
with  2000/.  for  portions^^  younger  children^  living  at  his  death. 
He  had  only  two  daughters,  and  the  younger  was  bom  after  his 
death.  He  charged  tne  lands  by  his  will  for  raising  this  2000/. 
And  the  question  was,  whether  it  should  be  raised.  It  was  ob- 
jected that  the  dder  daughter  was  not  entitled  to  any  part  of  it, 
because  it  was  only  to  go  to  the  younger  children  ;•  and  the 
younger  daughter  cannot  claim  any  part  of  it,  because  she  was 
not  living  at  the  time  of  his  death.  But  by  the  lord  chancellcr 
Harcaiirt:  The  eldest  daughter,  though  first  bom,  when  there  is  a 
son,  hath  been  often  ruled  to  be  a  younger  child.  Every  one 
but  the  heir  is  a  younger  child  in  equity ;  and  the  provision  which 
such  daughter  will  have  is  but  as  a  younger  child's,  in  regard 
the  son  goes  away  with  the  land  as  heir :  so  here,  the  estate 
goes  all  to  the  remainder-man,  who  is  hceres  f actus;  and  neither 
of  the  two  daughters  is  heir.  And  as  to  the  younger  daughter, 
he  said,  it  would  be  very  hard  in  a  court  of  equity,  thai  a  child, 

children.  Sibley  v.  Perry,  7  Ves,  522.  But  the  word  "  issue**  uncon- 
fined  by  any  inmcation  of  intention,  includes  all  descendants.  Leigh 
V.  Norbury,  13  Ves.  340. 

\t)  [3CAa.  R.  Mead  v.  Cave,  1  Ch.  R.  224.  S.  P.]  Grandchil- 
^en  may  take  under  the  description  of  children.  [Royle  v.  Hamil- 
ton,  4  Ves,  437.  Reeves  v.  Brymery  4  Ves.  692.]  But  they  are  only 
intitled  from  necessity  :  as  if  the  will  would  otherwise  be  inoperative : 
or  where  by  other  words,  as  <<  issue,"  it  clearly  appears  that  the 
word  <'  children"  was  used,  not  in  the  proper,  but  m  a  more  extensive 
sense.  Radcliffev.  Buckley,  IQ  Ves.  195.  [A  devise  and  settlement  in 
favour  of  children  and  grandchildren,  shall  not  be  so  construed  as  to 
comprehend  great  grandchildren.  Per  Grant  M.  R.  "  Where  there 
is  a  total  want  of  persons  properly  answering  the  description,  others 
who  do  not  so  completely  answer  it  may  be  let  in ;  grandchildren, 
for  instance,  under  a  liberal  construction  of  the  word  <  children,*  if 
there  are  no  children,  but  in  no  instance  where  there  are.  ^ Issue,*  also 
is  an  ambiguous  term  ;  sometimes  confined  to  children,  and  sometimes 
comprehending  all  descendants.  (See  Bate  v.  Amberst,  Raym.  83. 
Jjoddingtpn  V.  Kyme,  3  Lev.  431.)  Clear  words  in  the  operative  part 
of  a  clause  are  not  to  be  construed  by  ambiguous  terms  m  the  intro- 
duction. (Earl  of  Oxford  v.  Churchill,  H.  1814, 3  Ves.  Sf  Bea.  R.  59. 
69.  See  notey  p.  131.)  '  Heirs  of  the  body,*  mean  one  person  at  any 
given  time,  but  comprehend  all  the  posterity  of  the  donee  in  succes- 
sion." {Jesson  V.  Doe  d.  Wright,  2  BlieKs,  P.  Cas.  53.)  Devise  in 
trust  for  children  of  A. :  A.  has  one  child  and  several  grandchildren': 
the  child  only  shall  take ;  but  if  not  living,  the  grandchildren  might. 
Crooke  v.  Brooking,  T.  168^,-2  Vern.  R.  106.] 
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because  it  happened  not  to  be  bom  at  such  a  time,  must  ther^ 
fore  be  unprovided  for ;  but  the  law  so  far  regards  an  in&nt  in 
ventre  sa  mere^  as  in  this  respect  to  look  upon  it  as  living  at  the 
time  of  the  father'^  death.     1  P.  Will.  244. 

18.  Mar.  2. 1738,  Owen  and  Omen.    The  testatrix  devised  the  Estate 
residue  of  her  personal  estate  to  her  two  nieces,  equally  to  he  equally  to 
divided  between  them^  and  appointed  them  executrixes  accordingly.       ^▼'^•a^ 
One  of  the  nieces  died  in  the  life  of  the  testatrix.     The  question 
was,  whether  a  moiety  of  the  residue  should  go  to  the  next  of 
kin,  as  undisposed  of  by  the  will ;  or  the  devise  to  the  two  nieces 
was  a  joint  tenancy,  and  the  whole  residue  should  go  to  the  sur- 
viving niece.     By  the  lord  chancellor  Hardwicke :  It  is  clear  to 
me,  that  if  both  of  the  nieces  had  been  living,  the  words  equally 
to  he  divided  would  have  made  a  tenancy  in  common,  and  not  a 
joint  tenancy ;  for  though  these  words,  in  a  strict  settlement  at 
common  law,  have  never  been  determined  barely  of  themselves  to 
make  a  tenancy  in  common,  yet  in  a  will  it  is  settled  that  these    [  1493 
words  will  make  a  tenancy  in  common,  both  with  regard  to  real 
and  personal  estate.     1  Ath  494. 

In  the  case  oi  Rigden  and  Valier^  Mar.  25,  1751.  The  ques- 
tion arose  on  a  deed-poll  which  began  in  this  manner,  "  To  all 
"  Christian  people,  &c.  I  George  Everinden,  in  consideration  of 
^^  natural  love  and  affection,  &c.  and  for  the  firm  settling  and 
^'  assuring  of  all  my  real  and  personal  estate  on  my  wiie  and 
"  children  afler  my  decease,  dispose  thereof  in  the  manner 
"  following:  I  give,  grant,  and  confirm  to  my  daughter  Margaret, 
"  &c.  [This  was  not  in  question.]  Also  I  give,  grant,  and 
"  confirm  to  my  two  daughters  Margaret  and  Hannah  the  rents 
*'  and  profits  of  the  land  called  W.  during  the  life  of  my  wife, 
**  equally  to  be  diWded  betwixt  my  said  daughters,  paying  to  my 
**  -wife  per  annum ;  and  afler  her  decease  to  them 

**  and  their  heirs,  equally  to  he  divided  hetwixt  them.  Also,  I 
"  give,  grant,  and  confirm  to  my  five  daughters  all  my  personal 
^*  estate  equally  to  be  divided  betwixt  them,  after  all  my  debts 
'^  and  funeral  charges  paid  and  satisfied."  This  deed  was  signed 
and  sealed  by  George  Everinden  in  the  presence  of  three  wit- 
nesses. He  and  his  wife  died.  Hannah,  one  of  the  daughters, 
married  Rigden,  by  whom  she  had  the  plaintifis,  and  died.  The 
question  was,  whether  Margaret  and  Hannah  took  as  joint  tenants, 
or  as  tenants  in  common.  If  the  latter;  the  plaintifis,  who 
brought  their  bill  for  an  account  of  the  rents  and  profits  of  a 
moiety  of  the  estate  given  to  Margaret  and  their  mother  Hannah, 
and  claimed  as  co-heirs  of  Hannah,  were  right :  If  the  former, 
the  whole  survived  to  the  defendant  Margaret  as  the  survivor  of 
her  sister.  —  By  the  lord  chancellor  Hardwicke :  This  case  de^ 
pends  upon  a  deed  or  writing,  which,  though  executed  as  a  deed^ 
i  am  not  sure  was  intended  to  take  effect  as  such.     It  begins  aai 
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a  deed-poll :  but  It  is  a  dispositiofi  of  the  whole  real  and  personal 
estate  of  Everinden,  and  to  take  place  from  his  decease,  and  in 
consideration  of  the  natural  love  and  affection  he  bore  to  his 
wife  and  children.  If  it  be  not  construed  as  a  will,  or  covenant 
to  stand  seised,  (and  being  in  consideration  of  natural  love  and 
aJBfection,  though  by  a  single  deed  without  livery,  it  may  be  con- 
sidered to  be  a  covenant  to  stand  seised,)  it  will  be  void,  being 
without  livery,  and  because  a  freehold  cannot  pass  in  Juturo. 
But  by  way  of  covenant  to  stand  seised,  it  may  be  good ;  Tor  that 
operates  not  by  transmutation  of  the  possession,  but  the  use  re- 
[  1 50  ]  mains  in  the  grantor  till  taken  out  of  him  by  force  of  the  con- 
sideration. The  present  question  arises  upon  a  very  litigated 
point  in  the  books,  though  clear  enough  in  one  view.  In  a  wiU^ 
the  words  eqttalh/  to  be  divided  certainly  create  a  tenancy  in  com- 
mon, though  this  at  first  was  doubted;  nay,  the  words  equally^ 
or  share  and  share  alike,  have  the  same  effect.  But  it  is  said» 
that  there  is  not  sufficient  authority  to  establish  these  words  to 
make  a  tenancy  in  common  in  a  deed,  and  that  the  books  take 
the  law  to  be  otherwise.  'Tis  true,  the  books  do  so  generally. 
And  yet  there  is  no  solemn  determination  that  I  can  find,  where 
it  has  been  adjudged  against  a  title,  that  the  words  eqtially  to  be 
divided  will  not  create  a  tenancy  in  conmion  in  a  deed.  The 
only  determination  that  hath  been,  was  in  the  case  of  Fisher  and 
Wig  {L.  Raym,  623.  1  P.  Will.  1 4'.),  which  hath  been  relied  oh 
as  a  judgment  of  the  court  of  king's  bench,  that  these  words 
make  tenancy  in  common  in  a  deed.  But  it  is  objected,  that 
this  is  a  case  of  doubtful  authority,  being  on  the  opinion  of  only 
two  judges,  against  so  great  a  man  as  lord  chief  justice  HoU : 
and  it  is  apprehended,  too,  that  this  judgment  was  afterwards 
reversed.  I  have  made  inquiry,  and  cannot  find  that  it  was,  or 
that  even  a  writ  of  error  was  brought :  so  that  this  judgment  yet 
stands,  and  is  so  far  an  authority,  that  this  construction  in  regard 
to  the  words  equally  to  be  divided  making  a  tenancy  in  common, 
took  place  in  the  case  of  the  surrender  of  the  copyhold  lands.  — 
Another  case  has  been  cited  at  the  bar,  which,  if  rightly  reported^ 
is  in  point,  2  Vent.  361.  But  I  have  caused  the  register's  books 
to  be  searched,  and  can  find  no  decree  to  warrant  the  report: 
But  notwithstanding  this,  there  might  have  been  such  a  case^ 
and  it  is  taken  by  Gould  that  there  was.  —  Another  case  is  men- 
tioned at  the  ena  of  Fisher  and  Wig,  by  Northey;  but  the  records 
have  been  searched,  and  there  is  no  possibility  of  finding  it.  — 
Smith  and  Johnson  too  is  another  authority,  such  as  it  is.  —  In 
regard  to  the  case  before  me,  upon  the  best  consideration  I  can 
give  it,  I  am  inclined  to  be  of  opinion,  that  the  deed  or  instru- 
ment, call  it  what  you  will,  has  created  a  tenancy  in  common ; 
and  that  to  say  otherwise,  would  be  a  manifest  contradiction  to 
the  intention  of  a  father  providing  for  his  children.      Though 
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none  has  a  greater  reverence  for  the  opinion  of  lord  chief  justice? 
Holt  than  1  have,  I  think  the  arguments  of  the  other  judges  are 
founded  more  on  the  reason  and  nature  of  the  thing  than  his 
lordship's ;  and  that  his  proceeded  from  the  artificial  and  refined 
reasoning  of  the  law,  and  are  deduced  from  a  great  deal  of  fine    [  151  ] 
learning  drawn  firom  argument  in  other  cases.      The  arguments 
of  Mr.  justice  Gould  have  great  weight,  and  are  by  no  means 
satisfectorily  answered.     Indeed  that  case  was  on  a  surrender  of 
copyhold  lands  in  the  lord's  court ;  and  the  two  judges  argued 
it  was  not  to  be  considered  with  great  strictness,   but  as  a  will ; 
whereas  Holt  contended  that  it  should  be  construed  as  a  deed ; 
and  in  one  thing  he  is  certainly  right,  that  the  surrender  of  copy- 
hold lands  to  uses  is  not  to  be  considered  on  the  foot  of  uses, 
being  not  within  the  statute  of  uses ;  and  therefore  such  a  sur- 
render is  only  a  direction  of  the  lord  whom  to  admit;  and  when 
admitted,  the  surrenderee  is  not  in  by  the  grant  of  the  lord,  but 
by  the  surrender.      If  the  arguments  of  the  judges  had  any 
weight  in  that  case,  they  must  have  full  as  much  in  this,  being 
on  a  covenant  to  stand  seised.     But  it  is  objected,  that  there  is 
no  warrant  to  construe  a  deed  to  uses,  as  to  the  limitations  and 
words  of  it,  with  greater  latitude  than  a  conveyance  by  way  of 
feoflFment,  or  any  other  conveyance  at  common  law ;  and  that 
strange  confusion  would  arise,  if  the  words  of  a  deed  on  the 
statute  of  uses  should  be  taken  in  a  larger  sense  than  they  would 
bear  in  a  conveyance  at  common  law.     This  is  true  in  general : 
for  the  statute  joining  the  estate  to  the  use,  it  becomes  one  intire 
conveyance  by  force  of  the  statute.      But  some  restriction  must 
be  added  to  this.     The  words  of  limitation,  to  be  sure,  must  be 
construed  in  the  same  sense  as  at  common  law.    But  when  there 
ai-e  words  of  regulation  or  modification  of  the  estate  (as  the 
words  equally  to  be  divided  are),  and  not  words  of  limitation ;  I 
think  there  is  no  more  harm  in  giving  them  a  greater  latitude  in 
deeds  on  the  statute  of  uses,  which  are  trusts  at  common  law, 
than  in  feoffments,  which  at  all  times  have  been  strict  convey- 
ances.    The  case  upon  that  occasion  cited  by  Govld^  is  very 
material ;  where  the  intendment,  not  the  words,  of  the  special 
verdict  influenced  the  determination.     Consider  the  argument 
from  thence  to  the  present  case.     The  only  distinction  taken  be- 
tween the  construction  of  words  in  a  special  verdict  and  in  other 
cases,  is,  that  in  a  special  verdict,  they  may  be  taken  more 
largely  than  in  pleading ;  and  therefore  it  is  often  said,  that  a 
description,  which  would  be  bad  in  a  count  oi  oiea,  may  be 
good  in  a  verdict,  and  taken  by  the  intendment  of  cne  jury :  but 
there  never  was  any  book  that  said,  that  words  may  be  taken 
more  loosely  in  a  special  verdict  than  in  a  deed.     It  is  admitted, 
^hat  if  the  deed  had  been  in  this  manner,  to  hold  one  moiety  to 
one  and  her  heirs,  and  the  other  moiety  to  the  other  and  her    C  152  ] 
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heirs,  this  had  been  good,  not  only  in  such  a  deed  as  this,  but 
likewise  in  a  feoffinent.     And  considering  how  the  sense  of  the 
words  equaUr/  to  be  divided  is  to  be  construed,  there  is  no  reason- 
able diflFerence  between  the  two  cases.      Thus  the  matter  stands 
on  the  foot  and  authority  of  Fisher  and  fVig,  —  But  there  are 
other  reasons  which  greatly  strengthen  the  present  case  in  favour 
of  the  plaintifis.     The  first  is  this :  Here  is  a  parent  making  a 
provision  for  his  children  (who  were  five  in  number),  and  for  his 
wife:  if  the  children  were  to  take  this  estate  intended  for  the 
support  of  each  of  them  and  their  future  families,  as  joint  tenants, 
the  share  of  any  one,  who  should  happen  to  die,  would  not 
descend  for  the  maintenance  of  his  children  and  posterity,  but  sur- 
vive to  the  other  joint  tenants ;  a  disposition  by  no  means  reason- 
able, nor  likely  to  be  supposed  agreeable  to  the  intention  of  the 
father.      And  this  court  has  always  used  a  great  latitude  in 
pursuing  the  intent  of  the  parties,  in  construing  a  deed  to  make 
'  a  tenancy  in  common  or  a  joint  tenancy,  though  the  words  equally 
to  be  divided  have  been  omitted ;  and  nave  determined  therefore, 
that  if  two  men  jointly  and  equally  advance  a  sum  of  money  on 
a  mortgage  in  fee,  and  take  a  security  to  them  and  their  heirs, 
there  snail  be  no  sjdrvivorship ;  and  so  if  they  foreclose  an  estate, 
it  shall  be  divided  betwixt  them,  because  their  intention  is  sup- 
posed to  be  so.     It  has  been  said  indeed,  if  two  men  make  a  pur- 
chase, they  may  be  supposed  to  buy  a  kind  of  chance  between 
them,  and  to  intend  that  the  survivor  shall  be  intitled  to  the 
whole.    But  it  has  been  determined,  that  if  two  purchase,  and  one 
advance  more  than  the  other;  there  shall  be  no  survivorship, 
though  there  be  no  such  words  as  equaJly  to  be  divided^  or  to  hold 
as  tenants  in  common;  which  shews,  how  strongly  the  courts 
have  leaned  against  survivorship,  and  erected  a  tenancy  in  com- 
mon, by  construction,  or  the  intention  of  the  parties.     Consider 
how  nearly  this  comes  to  the  case  in  question.      And  this  court 
always  considers  provisions  for  children,  as  having  an  equitable 
consideration.   And  therefore,  though  such  voluntary  dispositions 
cannot  be  preferred  to  debts  for  valuable  consideration;  yet  they 
are   always    preferred    to    other   voluntary  dispositions.  —  But 
George  Everinden  has  himself  put  his  own  construction  on  the 
words,  by  the  disposition  o'i)^^^ personal  estate;  which  is  allowed 
to  make  a  tenancy  in  common. — Besides,  this  appears  to  be  as 
r  1 53  ]    ^®^^  ^  testamentary  act  as  possible ;  nor  do  I  know  why  it  may 
not  be  proved  as  a  will,  notwithstanding  the  solemnity  of  the 
execution  by  sealing  and  delivery:   according  to  the  case  of 
Kibbet  and  Lee  {Hob,  313.)  and  a  late  determination  in  the  king's 
bench  in  the  case  of  Trimmer  and  Jackson,  {u)     And  it  is  ad- 
mitted, that  in  a  will,  these  words  make  a  tenancy  in  common ; 

•'  "     ■       ■     '   •■ — '   ■  ■ — — ■  ■  ■    ■ '  —  — — ■  ■  I       ,  — —  ■  ■  ■      ,  ■     ^     .     ■    — 

(m)    Vide  supra,  11. 
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and  I  think  it  ought  to  be  so  here.  My  opinion  therefore  at 
present  is,  that,  agreeable  to  the  case  of  Fisher  and  Wig^  strength- 
ened by  the  &rther  observations  already  made,  the  plaintiffs  are 
indtled  to  a  division  of  the  estate.     2  Ves.  252. 

So  in  the  case  of  Goodtitle  and  StoaJces^  in  the  king's  bench : 
17. 26  G.  2.  By  indentures  of  lease  and  release,  dated  in  the 
year  1695,  and  made  between  John  Gurl  and  his  wife  of  the  one 
part,  and  William  Purefoy  and  Peter  Capper  of  the  other  part, 
the  said  John  Gurl  granted  and  released  to  the  said  Purefoy  and 
Capper  and  their  heirs,  the  lands  in  question,  to  the  use  of  such 
and  so  many  of  the  children  of  the  said  Gurl,  on  the  body  of 
his  said  wife  begotten,  in  such  manner,  and  in  such  shares,  as 
the  said  John  Gurl  should  appoint ;  and  in  default  of  such  ap- 
pointment, to  the  use  of  all  such  children^  equally  to  he  divided : 
with  a  remainder  to  die  right  heirs  of  the  said  John  Gurl.  — 
John  Gurl  died,  without  making  any  appointment,  leaving  his 
widow,  and  children,  Richard,  Jane,  Peter,  and  Wilmot.  ■ 
The  question  was,  whether  by  the  words  "  to  the  use  of  all  such 
"  children  equally  to  be  divided"  the  children  took  as  tenants  in 
common,  or  as  joint  tenants,  in  which  case  Wilmot,  who  married 
the  defendant,  being  the  only  surviving  child,  would  take  the 

whole. Lee  Ch.  J.  delivered  the  opinion  of  the  court :   This 

case  depends  upon  the  clause  (above  mentioned).     The  defend- 
ants have  insisted,  they  ought  to  take  as  joint  tenants.     Joint 
tenants  must  be  to  the  land  in  one  right,  and  by  one  joint  title, 
and  they  mu$t  have  one  joint  freehold.     Tenants  in  common 
take  differently,  as  is  laid  down  I  Inst.  §§  292.  296,  297. ;  from 
which  it  does  appear,  that  no  particular  words  are  necessary  to 
create  a  tenancy  in  common.     The  question  then  comes  to  this, 
whether  the  children   do  not    take    several  freeholds,  with  a 
several  occupation.     To  make  them  tenants  in  common,  would 
be  to  construe  every  word  in  this  deed  as  operative.     No  words 
in  a  devise  or  a  grant  shall  be  construed  void,  if  they  can  be    [  154  ] 
construed   otherwise   consistently.    (3  Lev.  373.)     There  is   no 
doubt  at  this  time  of  day,  but  that  the  words  equally  to  be  di" 
videdj  in  a  will,  make  a  tenancy  in  common.     In  the  case  in 
Cro.  Eliz.  44?3.  695.  it  was  first  determined  to  be  so.     There  is 
no  determination  where  in  a  deed  to  uses  they  will.     It  has 
been  objected,  they  have  a  joint  title  in  the  freehold ;  and  the 
words  equally  to  be  divided  will  not  sever  it :  And  though  the 
statute  of  uses  executes  the  use  to  tlie  possession ;  yet  it  leaves 
the  estate  subject  to  the  same  uses :    The  intent  cannot  prevail 
here ;  and  these  words,  in  a  conveyance  at  common  law,  would 
not  create  a  tenancy  in  common.     But  the  question  here  is  not, 
whether  the  joint  title  is  severed ;  but,  whether  any  joint  title  is 
conveyed.     If  land  be  given  to  A.  and  5.,  to  hold  one  moiety  to 
4»  a»d  his  heirs,  and  the  other  moiety  to  B.  and  his  heirs ;  uiey 
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take  as  tenants  in  common.  And  where  the  grantor,  in  the  same 
clause,  and  uno  Jlatu^  uses  the  words  equaUy  to  he  divided;  he 
intends  to  convey  an  equal  property  in  the  land,  and  to  the  fee, 
to  each.  This  is  the  opinion  of  Popham^  Cro.  Eliz.  696.,  in  his 
argument.  I  cannot  think  the  clause  here  is  nugatory,  or  of  no 
effect.  The  intent  of  the  party  operates  to  pass  the  whole  fee. 
There  is  no  rule  in  law,  to  prevent  the  court  from  making  a 
construction,  according  to  the  intent  of  the  party,  in  a  deed. 
The  true  reason,  why  the  words,  equally  to  be  divided^  make  a 
tenancy  in  common,  is  from  the  apparent  intent  that  the  estate 
should  be  divided :  And  such  a  construction  ought  to  be  made, 
if  there  be  no  rule  to  the  contrary ;  and  no  precise  words  are 
necessary.  The  case  in  2  Ventr,  365.  is  in  point :  A  covenant 
to  stand  seised  to  the  use  oiA,  for  life ;  and  after,  to  two,  equally 
to  be  divided.  1  Inst*  191.  a.  If  a  verdict  find  that  a  man  hath 
two  parts  of  a  manor,  or  the  like,  to  be  divided  into  three  parts ; 
they  are  tenants  in  common,  by  the  intendment  of  the  verdict : 
and  if  in  a  verdict,  there  is  no  reason  why  not  in  a  deed.  Carth, 
34«3.  Leigh  v.  Brace.  A  conveyance  by  way  of  use  shall  be 
cgnstrued  as  a  will,  with  respect  to  the  intention  of  the  parties. 
The  case  of  Fisher  and  Wig  cannot  now  be  departed  from :  it  is 
mentioned  in  the  case  of  Philips  and  Stringer^  as  if  this  judg- 
ment had  been  reversed ;  but  it  was  not.  The  whole  reasoning 
of  Holf^  argument,  in  the  said  case  oi  Fisher  and  Wig^  is  i^ 
plied  to  the  supposition  of  a  conveyance  at  common  law :  but 
it  does  not  from  that  appear  what  his  opinion  would  have  been, 
[  155  ]  upon  a  direct  deed  to  uses  as  here.  In  the  case  of  Rigden  and 
Valier^  lord  Hardwicke  Ch.  J.  declared,  upon  the  best  consider- 
ation he  could  give  the  case,  that  he  was  inclined  to  think  that 
the  words  equuUy  to  he  divided^  whether  in  a  will  or  deed,  create 

a  tenancy  in  common. And  judgment  was  given  for  the 

plaintiff  by  the  whole  court 

And  in  the  case  of  Peat  and  Chapman^  Aug.  3,  1750:  The 
testator  devised  all  the  rest  and  residue  to  be  divided  betwixt 
two.  By  Sir  John  Strange^  master  of  the  rolls :  This  must  be 
understood  to  be  equally  divided,  and  is  a  tenancy  in  common ; 
and  by  the  death  of  one  in  the  life  of  the  testator,  his  moiety 
shall  not  survive  to  the  other  devisee  of  the  residue,  but  be 
considered  as  undisposed  of  by  the  will,  and  divided  among  th^ 
next  of  kin,  as  if  no  devise  thereof  had  been.     1  Ves.  542.  (») 

^ _  ■  -  ■    —  —    -     —  ^^  ^ ^^^ 

(v)  Perkins  v.  BayntoUf  I  Bro.  C.  C.  118.  Frances  Nott  gave  by 
her  will,  « to  S.  B.  and  \y.B.  1500/.,  jointly  and  between  them."  W. 
B.  sunived  S.  B.,  and  insisted  that  the  joint  legacy  survived,  and  that 
he  was  intitled  to  the  whole.  But  by  lord  Thurlotv  C. :  The  one  word 
here  is  jointly  y  the  other  bettoeen  them;  they  must  be  so  put  together 
as  to  effectuate  the  intent.    In  Hatvs  v.  Hatos^  3  Atk.y  it  is  laid  down 

14 
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19.  A  devise  of  all  a  man's  goods  and  mortgages  to  his  exe-  Devise  of 
cutors,  is  a  good  devise,  and  will  pass  all  the  lands  mortg£^ed ;  mortgages 
for  the  equity  of  redemption  passeth  to  the  devisee.     Gad.  U.L*  Jj^Jf^**^ 
477.     Cro.  Car.  37. 

But  by  a  general  devise  of  all  lands,  tenements,  and  hereditsr 
ments,  a  mortgage  in  fee  shall  not  pass,  unless  the  equity  of 
redemption  be  foreclosed ;  and  if  after  such  devise  made,  a  fore- 
closure is  had,  yet  such  estate  shall  not  pass  by  those  general 
words  of  lands,  tenements,  and  hereditaments,  because  a  fore- 
closure is  considered  as  a  new  purchase  of  the  land.  The  inte- 
rest of  the  land  must  be  somewhere,  and  cannot  be  in  abeyance ; 
but  it  is  not  in  the  mortgagee,  and  therefore  must  remain  in  the 
mortgagor.  If  a  man  devises  his  estate,  and  after  makes  a  mort- 
gage in  fee,  it  is  a  total  revocation  in  law,  yet  in  equity  it  is  a 
revocation  onlyjpro  tanto.  And  the  mortgagee,  with  regard  to 
the  inheritance,  is  a  trustee  for  the  mortgagor  till  a  foreclosure.  [  ^^6  1 
1  Atk.  605.     2  Bac.  Abr.  83.  (8) 

20.  By  the  word  lands^  an  advowson  will  not  pass :  but  by  Advowson, 
hereditaments  it  may.     Fortesc.  35 1 .  ^^»  ^'^ 

But  fee-farm  rents,  portions  of  tithes,  or  any  other  right  out 
of  lands,  will  pass  by  a  devise  of  lands.     Viner^  Devise^  K. 

21.  Where  lands  are  appointed  to  be  sold,  and  it  is  not  said  Lands  to 
by  whom;  the  executor  ought  to  sell,  because  he  is  the  person  **®"®^  W 
entrusted  with  the   execution  of  the  will.     Law  of  Test.  121. 

Law  of  Ex.  221.  And  a  court  of  equity  will  compel  the  heir  at 
law,  and  all  other  proper  parties,  to  join  in  the  sale.  1  Atk.  490. 
H.  26  El.  Vincent  and  Lee.  A  special  verdict  was  found,  that 
A.  was  seised  of  certain  lands  in  fee,  and  devised  the  same  in 
tail,  and  if  the  donee  died  without  issue,  that  his  said  land3 
should  be  sold  by  his  sons  in  law,  he  in  truth  having  five  sons  in 
law;  one  of  his  sons  in  law  died  in  the  life  of  the  donee,  and 
after  the  donee  dieth  without  isilue,  and  then  the  four  of  the 
sons  in  law  sold  the  land :  and  it  was  adjudged,  that  the  sale 

■■■■■■-■-  — ■  ■■■.  —  ■         ■       .  '  -■  I       ■■■...     ■— »—      I       ■  I  ■  I  ■■  I    ■..  ■■  —      ■  ■    I  ■■     I  I  pill  ^m 

that  if  words  are  so  inconsistent  that  they  cannot  stand  to  be  recon- 
ciled together,  the  court  must  reject  those  words  which  are  least 
consistent  with  the  intention  of  the  testator.  The  intent  here  was  to 
give  to  each  an  usable  interest,  as  it  is  a  sum  of  money  which  resolves 
between  them  ;  and  his  lordship  decreed,  that  the  survivor  was  not 
Entitled  to  the  whole  legacy. 

(8)  Nor  will  the  legm  estate  in  mortgaged  premises  pass  by  a  ge- 
neral residuary  devise  by  the  mortgagee.  Duke  of  Leeds  v.  Mundavy 
^- 1797,  3  Ves.  R.  348.  But  this  seems  otherwise  of  lands  originally 
l^eld  under  an  old  mortgage,  though  no  release  of  the  equity  of  re- 
demption appears.  Att.  Gen.  v.  Borvt/er,  E.  1800,  5  Ves.  300.  Same 
^.  Butler,  id.  389.   Same  v.  Vigors,  E.  1803,  8  Ves.  276.  Exp.  Breltd, 

^Vei.57l. 
(t»)  Vid.  infra f  Payment  of  debts,  4?.  and  8. 
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was  good,  because  they  were  named  generally,  by  his  sons  in 
law,  and  the  lands  could  not  be  sold  by  them  all ;  and  the  words 
of  the  will,  in  a  benign  interpretation,  are  satisfied  in  the  plural 
number,  albeit  they  had  but  a  bare  authority.  But  if  they  had 
been  particularly  named,  it  had  been  otherwise.     1  Inst.  113. 

But  if  a  man  deviseth  lands  to  his  executors  to  be  soldy  and 
maketh  two  executors,  and  the  one  dieth ;  yet  the  survivor  may 
sell  the  land,  because  as  the  estate,  so  the  trust  shall  survive. 
And  so  note  a  diversity  between  a  bare  trust,  and  trust  coupled 
with  an  interest.     I  Ifist.  113. 

Yet  in  neither  of  those  cases,  albeit  one  refuse,  can  the  other 
make  sale  to  him  that  refused :  because  he  is  party  and  privy 
to  the  last  will,  and  remaineth  executor  still.     1  Inst.  113. 

And  hereupon  lord  Coke  says,  his  advice  to  them  that  make 
such  devises  by  will,  in  order  to  make  it  as  certain  as  they  can, 
is,  that  the  sale  be  made  by  his  executors  or  the  survivors  or 
survivor  of  them,  if  his  meaning  be  so,  or  by  such  or  so  many 
of  them  as  take  upon  them  the  probate  of  his  will,  or  the  like. 
And  it  is  better  to  give  them  an  authority  than  an  estate,  unless 
[  157  ]  his  meaning  be  they  should  take  the  profits  of  his  lands  in  the 
meantime,  and  then  it  is  necessary  that  he  devise,  that  the  meian 
profits  till  the  sale  shall  be  assets  in  their  hands ;  for  otherwise 
they  shall  not  be  so.     1  Inst,  113. 

For  where  the  testator  deviseth  that  his  executors  shall  sell  his 
land^  there  the  land  descendeth  in  the  meantime  to  the  heir ; 
and  until  the  sale  be  made,  the  heir  may  enter  and  take  the  pro- 
fits.    But  when  the  land  is  devised  to  his  executor  to  be  sold,  there 
the  devise  taketh  away  the  descent,  and  vesteth  the  estate  of  the 
land  in  the  executor,  and  he  may  enter  and  take  the  profits, 
and  make  sale  according  to  the  devise.     And  in  such  case,  the 
executor  is  bound  to  sell  so  soon  as  he  can ;  for  that  the  mean 
profits  taken  before  the  sale  shall  not  be  assets;  and  there- 
fore he  might  otherwise  take  advantage  of  his  own  laches.  1  Inst, 
236. 
[Resulting       Where  there  is  a  devise  of  lands  to  trustees  to  sell,  to  pay 
uust  as  to    debts ;  the  heir  shall  have  the  surplus.     Law  of  Test.  114. 
plus.]  ^^^  whatever  interest  in,  or  profits  out  of  a  real  estate,  are 

undisposed  of  by  a  testator,  the  same  shall  descend  to  the  heir  ; 
and  he  takes  them,  not  by  the  will,  or  the  intent  of  the  testator, 
but  they  are  cast  upon  him  by  the  law,  for  want  of  some  other 
person  to  take.     Cas.  TaJh.  44. 

Thus,  the  testator  by  will  devised  all  his  lands  to  trustees  to 
sell,  and  dispose  of  the  money  as  he  by  writing  should  appoint ; 
and  for  want  of  such  appointment,  to  his  four  nephews.  The 
testator  by  writing  appoints  his  trustees  to  pay  several  sums  to 
several  persons,  but  not  to  near  the  value  of  the  land.  It  vms 
held,  that  the  nephews  should  not  have  the  residuci  but  tha^ 
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the  heir  at  law  should  have  it,  as  an  interest  resulting,  and  not 
disposed  of.     City  of  Londoti  and  Garmay^  2  Vem.  571. 

A  person  devised  his  real  estate  to  his  executors,  to  be  sold 
for  pajonent  of  debts ;  the  surplus,  if  any  be,  to  be  deemed  per- 
sonal estate,  and  to  go  to  his  executors,  to  whom  he  gave  20/. 
a  piece.  It  was  decreed,  that  the  surplus  should  be  a  trust 
for  the  heir  at  law :  And  the  same  was  afterwards  affirmed  in  par- 
liament.   Countess  of  Bristol  and  Hungetford^  2  Vem.  R.  645.  {x) 

The  testator  devised  to  his  nephew  several  lands,  to  hold  to    [  158  ] 
him  and  his  heirs  for  ever,  in  trust  to  be  sold  for  payment  of  all 
his  debts  and  legacies,  within  a  year  after  his  death,  and  made 
him  executor,  but  gave  him  no  legacy. 

It  was  held,  that  there  was  no  resulting  trust  for  the  heir  at 
law;  for  then  the  executor,  who  is  taken  notice  of  as  his  nephew, 
would  have  nothing  for  his  trouble.  Cunningham  and  Mellish, 
Prec.  Ch.  31.     2  Fern.  247. 

If  lands  be  devised  Jor  payment  of  debts;  the  executor  may 
sell,  though  authority  be  not  especially  given  him :  but  otherwise, 
if  such  devise  had  been  for  legacies  only,  or  for  raising  portions, 
or  the  like ;  for  in  such  case  there  had  been  no  remedy  but  in 
chancery  against  the  heir.     1  Keb.  14. 

If  lands  be  devised  on  trust,  out  of  the  rents  and  profits  to  pay 
debts  and  legacies ;  if  the  rents  and  profits  will  not  raise  it  in  a 
convenient  time,  the  trustees  may  sell :  for  the  words  I  profits  of 
lands2  especially  when  to  pay  debts  or  portions,  imply  any  profits 
that  the  land  will  vield,  either  by  selling  or  mortgaging.  1  P. 
WiU.  415. 

If  lands  be  devised  to  be  sold  for  payment  of  portions,,  and 
one  of  the  children  dies  after  the  portion  is  due,  and  before  the 
.  lands  sold ;  the  administrator  of  the  child  is  intitled  to  the  money. 
1  Vern.  276. 

For  lands  devised  to  be  sold,  or  in  trustees'  hands,  for  pay- 
ment of  debts,  portions,  or  the  like,  are  to  be  deemed  as  money 
so  far  as  there  are  any  such  to  be  paid  :  and  so  money  devised 
to  huy  lands  is  to  be  deemed  as  lands.  But  with  respect  to  the 
heir  at  law  or  residuary  legatee,  the  lands  so  given  in  trust,  or 
devised  for  payment  of  debts  or  legacies,  shall  be  deemed  as 
land ;  and  he  may,  by  paying  the  debts  or  legacies,  pray  a  con- 
veyance.    9  Mod.  170. 

(x)  Where  a  testator  directs  his  real  estate  to  be  sold,  and  the  pro- 
duce blended  with  his  personal,  and  wills  the  whole  away,  equally 
disregarding  his  heir  and  next  of  kin,  if  any  of  the  legatees  die  be- 
fore the  testator,  such  part  of  their  legacy  as  arose  from  the  realty 
Aall  result  to  the  heir  at  law,  and  such  as  arose  from  the  personalty 
shall  go  to  the  next  of  kin.  Disbyv.  Legard,  before  lord  Bathurst, 
^»  Wrnt.  22.  n.  Ahroyd  v.  SmiinsoUf  1  firo.  C.  C.  503.  Robinson  v. 
'J^ayhr,  2  Bro.  CO.  589.     Williams  v.  Coade,  10  Ves.  500. 
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So  if  money  be  devised  to  be  laid  out  in  land^  and  settled  on 
a  man  and  his  heirs ;  he  may  come  into  court,  and  pray  to  have 
the  money,  and  that  no  purchase  may  be  made ;  for  no  other 
has  any  interest  in  it.  But  if  he  die  before  it  is  paid  or  laid  out 
in  land,  and  the  question  is  between  the  heir  and  executor,  who 
shall  have  it ;  the  heir  shall  have  it,  and  it  shall  be  considered 
[  159  ]  as  land:  first,  because  the  heir  in  all  cases  is  favoured;  and 
secondly,  if  the  executor  should  have  it,  it  would  be  against 
the  words  of  the  will,  which  gave  it  to  the  heir.     Prec.  Cha.  544. 

The  purchaser  of  land  is  m  general  not  bound  to  look  to  the 
application  of  the  purchase  money.     &mith  v.  Giyon^  I  Bro.  G.  C 
186.  et  n. 
Devise  22.  Devise  of  a  rent-charge  to  his  younger  son,  tamards  the 

upon  con-  education  and  bringing  him  up  in  learning;  it  is  not  conditional, 
and  he  shall  have  the*  rent,  though  not  brought  up  in  learning, 
and  the  words  {towards  his  education)  are  only  to  shew  the  in- 
tent and  consideration  of  the  payment  of  the  sum.     2  Lev,  \  54. 

Devise  of  lands  to  his  wife  for  life,  remainder  to  his  second 
son  in  fee ;  provided,  if  his  third  son  shall  within  three  months 
after  the  wife's  death  pay  500/.  to  the  said  second  son  his  exe- 
cutors, or  administrators,  then  he  devised  them  to  the  said  third 
son  and  his  heirs.  The  third  son  died,  leaving  the  wife :  Then 
the  wife  died.  The  heir  of  the  said  third  son  may  enter  upon 
the  lands,  upon  payment  or  tender  of  the  500/.  It  is  not  a  con- 
dition, but  an  executory  devise.  M,  5  G.  Marks  and  Marksj 
10  Mod.  4i20. 

Note :  Executory  is  said  to  be,  where  an  estate  in  fee,  created 
by  46ed  or  fine,  is  to  be  afterwards  executed  by  entry,  livery, 
writ,  or  the  like.  Estates  executed  are,  when  they  pass  presently 
to  the  person  to  whom  conveyed,  without  any  after  act.  And 
an  executory  devise  is,  where  a  future  interest  is  devised,  that 
vests  not  at  the  death  of  the  testator,  but  depends  on  some  con- 
tingency which  must  happen  before  it  can  vest  If  a  particular 
estate  is  limited,  and  the  inheritance  passed  out  of  the  donor, 
this  is  a  contingent  remainder :  but  where  the  fee  by  a  devise  is 
vested  in  any  person,  and  to  be  vested  in  another  upon  contin- 

Sency,  this  is  an  executory  devise.     And  in  all  cases  of  executory 
evises,  the  estates  descend  until  the  contingencies  happen.  (^) 
Devise :  If  my  son  and  my  two  daughters  die  without  issue  of 
their  bodies,  then  all  my  lands  shall  remain  and  come  to  my 
[  160  ]    nephew  and  his  heirs.     Here  no  estate  is  devised  to  the  son  and 
daughters  by  implication ;  the  words  only  import  a  designation 
or  appointment  of  the  time  when  the  land  shall  come  to  the 

\y)  The  reader  will  find  much  profound  learning  on  this  branch  of 
law,  conveyed  in  an  elegant  and  perspicuous  manner,  in  the  writings 
of  the  late  Mr.  Fearne  on  Contingent  Remainders  and  Executory.  De^ 
vises. 
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nephew ;  namely,  when  the  son  and  two  daughters  shall  happen 
to  die  without  issue,  and  not  before.  For  no  estate  being  created 
to  the  son  and  daughters,  the  nephew  can  take  nothing  by  way 
of  remainder;  for  that  must  descend  to  the  heir  at  law.  A 
remainder  cannot  depend  upon  an  absolute  fee-simple,  that  being 
but  the  residue  of  an  estate.  For  when  all  a  man  has  of  an 
estate,  or  any  thing  else,  is  given  or  gone  away,  nothing  remains, 
and  no  other  or  further  estate  can  be  given  or  disposed ;  and 
therefore  no  remainder  can  be  of  an  absolute  fee-simple.  Yet, 
in  another  respect,  an  estate  in  fee  may  be  devised  to  one,  and 
to  be  in  another  upon  a  contingency,  as  default  of  paying  a  sum, 
or  such  a  one's  dying  without  issue  living  the  other,  or  such  like. 
Vai^h.  259.  270. 

A  man  devised  his  lands  to  one,  and  devised  also  that  the  said 
devisee  should  pay  a  rent  to  A.,  and  that  A.  might  distrain  for  it, 
and  if  the  devisee  fail  of  the  payment  of  the  rent,  that  the  heirs 
of  the  devisor  might  enter.  This  is  a  good  distress,  and  a  good 
condition.     1  Lev.  269. 

Devise  to  his  wife:  proviso,  and  my  will  is,  that  she  shall  keep 
my  house  in  good  repair;  this  is  a  good  condition.  So  a  devise 
of  lands  to  one,  paying  10/.  to  another,  is  a  good  condition. 
ILct?.  174.. 

Devise  of  100/.  to  his  wife,  for  and  in  discharge  of  her  dower, 
is  a  condition  that  she  shall  not  have  the  100/.  till  she  make  a 
discharge  of  her  dower.     Cro.  Eliz.  274. 

If  a  man  deviseth  land  to  an  executor  to  be  sold;  this  amounts 
to  a  condition.     1  Inst.  236. 

The  mortgagee  by  will  remits  part  of  the  mortgage  money 
and  all  the  interest,  if  the  rest  be  paid  within  three  years.  If  the 
mortgagor  doth  not  pay  within  three  years,  he  loses  the  benefit 
of  the  bequest     1  Cfha.  Ca.  51. 

If  lands  are  devised  in  fee,  upon  condition  that  the  devisee 
shall  not  alien;  this  condition  is  void:  And  so  it  is  of  a  fecrffinent, 
srant,  release,  confirmation,  or  any  other  conveyance  whereby  a 
W^imple  doth  pass.  For  it  is  absurd  and  repugnant  to  reason, 
that  he  who  hath  no  possibility  to  have  the  land  revert  to  him, 
should  restrain  his  feoffee  in  fee-simple,  of  all  his  power  to  alien. 
And  so  it  is,  if  a  man  be  possessed  of  a  lease  for  years,  or  of  a 
horse,  or  of  any  other  chattel  real  or  personal,  and  give  or  sell 
his  whole  interest  or  property  therein  upon  condition  that  the 
donee  or  vendee  shall  not  alien  the  same;  this  is  void:  because  [  161  ] 
his  whole  interest  and  property  is  out  of  him,  so  as  he  hath  no 
possibility  of  a  reverter ;  and  if  such  condition  should  be  good, 
it  would  oust  him  of  all  the  power  which  the  law  gives  him, 
^ch  would  be  against  reason,  and  therefore  such  a  condition  is 
V(»d.  1  Inst.  22S. 
When  the  devise  is  to  an  infant,  when  he  shall  be  bom ;  or  to 
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a  daughter,  when  she  shall  be  married ;  it  shall  descend  to  the 
heir  in  the  meantime.     1  Sid.  153. 

The  testator,  having  the  reversion  of  lands  of  which  another 
was  tenant  for  life,  devised  the  lands  to  a  man  when  he  should 
marry  his  daughter.  The  tenant  for  life  dies.  The  lands  shall 
descend,  until  the  devisee  shall  marry  the  daughter.    1  Keb.  802. 

If  executors  or  others  who  are  put  in  trust  by  devise  to  sell, 
or  the  like,  will  not  perform  the  trust;  the  heir  may  enter. 
Br,   Devise^  46. 

A  devise  of  lands  was  made  to  the  eldest  daughter,  paying 
100/.  to  the  second  daughter,  and  100/.  to  the  third  daughter; 
and  if  the  eldest  daughter  did  not  pay  the  100/.  to  the  second 
daughter  by  such  a  day,  then  the  testator  devised  the  land  to  the 
second  daughter,  she  paying  her  sister's  portion  by  a  certain 
day ;  and  it  she  did  not  pay,  then  he  devised  the  land  to  the 
third  daughter.  It  was  resolved,  this  was  not  in  the  nature  of  a 
mortgage,  to  be  redeemable  after  the  time  of  payment  was  over ; 
but  that  the  eldest  daughter  not  paying  at  the  time  appointed, 
the  second  daughter  should  have  the  land^  o^d  the  eldest  had  no 
relief.     2  Freem.  206. 

The  testator  devised  lands  to  one,  upon  condition  to  pay 
30,000/.  to  his  granddaughter  and  heir  at  law;  to  wit,  1000/.  a 
year  for  the  first  fifteen  years,  and  2000/.  a  year  after,  till  the 
whole  should  be  paid.  Of  which,  1000/.  being  in  arrear,  the 
heir  enters.  It  was  resolved  by  Camper  lord  chancellor,  that 
the  devisee  of  the  lands  should  be  relieved  upon  paying  the 
1000/.  with  interest ;  the  court  declaring,  that  they  would  relieve 
wherever  they  could  give  satisfaction  or  compensation  for  the 
breach  of  the  condition.     1  Salk,  156.  2  Vem.  594. 

Where  the  devisee,  who  is  to  perform  the  condition,  is  heir 
at  law,  notice  of  a  condition  must  be  given  to  him ;  because  he 
having  a  title  by  descent  need  not  take  notice  of  any  will,  unless 
it  be  signified  to  him  :  But  where  the  devisee  is  a  stranger,  and 
not  heir,  he  must  inform  himself  of  the  estate  devised  to  him, 
and  upon  what  terms,  and  must  take  notice  of  the  condition  at 
his  peril.  Cart.  94.  1  Vent.  200. 
[  162  ]  23.  Devises,  as  well  as  other  settlements  which  tend  to  intro^ 
Devise  duce  perpetuity,  are  void;  for  wills,  though  favourably  ex- 
tendi^  to  pounded,  are  yet  to  be  construed  according  to  the  common  rules 
of  the  courts  at  law  and  equity :  Hence  it  is,  that  a  devise  to 
John  and  his  heirs,  the  remainder  to  Thomas  and  his  heirs,  is 
void ;  for  that  the  law  in  no  case  will  allow  a  limitation  of  a  fee- 
simple  upon  a  fee-simple ;  because  by  a  devise  to  John  and  his 
heirs,  the  devisor  hath  transferred  the  whole  estate  to  him,  and 
then  the  limitation  over  must  be  impertinent  and  void,  when  the 
devisor  before  had  given  the  whole  estate.  Nor  can  his  devise 
be  good  by  way  of  ftiture  interest,  or  a  remainder  to  vest  upont 


perpetuity. 
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a  contingency ;  because  no  man  can  say  when  the  heirs  of  John 
will  fail:  and  to  allow  the  remainder  to  Thomas -to- be  good 
upon  such  a  distant  contingency,  is  to  perpetuate  the  estate  in 
the  family  of  John,  to  preserve  a  remainder  or  interest  in 
Thomas,  which,  probably,  may  never  vest.  Gilb,  116.  2  Bac. 
Abr.  80. 

But  though  the  law  will  not  allow  a  present  remainder  to  be 
limited  upon  a  fee,  yet  a  future  contingent  estate  may  be  limited 
upon  a  fee,  where  the  contingency  upon  which  it  is  to  vest  is  to 
happen  in  a  short  time :  and,  therefore,  if  a  devise  be  made  to 
John  and  his  heirs,  and  if  he  die  without  issue,  living  Thomas, 
then  to  Thomas  and  his  heirs ;  there  nothing  vests  immediately 
in  Thomas,  because  the  whole  estate  is  transferred  to  John ;  yet 
the  limitation  is  good  by  way  of  executory  interest  or  devise ; 
because  it  is  to  vest  on  a  contingency  which  is  to  happen  on  a 
life  in  being,  therefore  out  of  the  inconvenience  or  danger  of  a 
perpetuity ;  because  John  is  only  tied  up  from  alienating  but  for 
life,  and  his  heirs  are  at  liberty  to  dispose  of  it  afier  the  death  of 
Thomas.     Gilb,  116. 

The  utmost  length  that  has  hitherto  been  allowed  for  the 
contingency  of  an  executory  devise  to  happen  in,  is  that  of  a 
life  or  lives  in  being,  and  one  and  twenty  years  aflerwards. 
As  when  lands  are  devised  to  such  unborn  son  of  a  feme  covert 
as  shall  first  attain  the  age  of  twenty-one,  and  his  heirs ;  the 
utmost  length  of  time  that  can  happen  before  the  estate  can  vest, 
is  the  life  of  the  mother  and  the  subsequent  infancy  of  her  son : 
and  this  hath  been  decreed  to  be  a  good  executory  devise. 
2Blackst.  174.  (z) 

[TkeUuson  v.  Woodford.  Testator  devised  his  real  estates,  of 
the  annual  value  of  near  5000/.,  and  other  estates,  directed  to  be 
purchased  with  the  residue  of  his  personal  estate  amounting  to 
above  600,000/.,  to  trustees  and  their  heirs,  &c.  upon  trust  during 
the  lives  of  the  testator's  sons  A,,  B.,  and  C,  and  ofhis  grandson  Z)., 
and  of  such  other  sons  as  A,  now  has  or  may  have,  and  of  such 
issue  as  Z).  may  have,  and  of  such  issue  as  any  other  sons  of 
A.  may  have,  and  of  such  sons  as  B.  and  C  may  have,  and  of 
such  issue  as  such  sons  may  have  as  should  be  living  at  his 
decease,  or  born  in  due  time  afterwards,  and  during  the  life  of 
the  survivor  to  receive  the  rents  and  profits,  and  from  time  to 
time  to  invest  the  same  in  other  purchases  of  real  estates ;  and 
after  the  death  of  the  survivor  of  the  said  several  persons,  that 
the  said  estates  shall  be  divided  into  three  lots :  and  that  one  lot 
shall  be  conveyed  to  the  eldest  male  lineal  descendant  then 
living  of  w^.  in  tail  male ;  remainder  to  the  second,  &c.  and  all  and 
wery  other  male  lineal  descendant  or  descendants  then  living 

(x)  Vid.  supra^  Cffiohat  things^  5. 
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whp  shall  be  incapable  of  taking  as  heir  in  tail  male  of  any  erf*  the 
persons  to  whom  a  prior  estate  is  limited,  of  A.  successively  in  tail 
male ;  remainder  in  equal  moieties  to  the  eldest  and  every  other 
male  lineal  descendant  or  descendants  then  living  of  B,  and  C  as 
C  163  ]  tenants  in  common  in  tail  male,  in  the  same  manner,  with  cross 
remainders ;  or,  if  but  one  such  male  lineal  descendant,  to  him 
in  tail  male ;  remainder  to  trustees,  their  heirs,  &c.  The  other 
two  lots  were  directed  to  be  conveyed  to  the  male  descendants 
of  B.  and  C.  respectively,  in  the  same  manner,  with  similar 
limitations  to  the  male  descendants  of  their  brothers,  and  to 
the  trustees  in  fee;  and  it  was  directed,  that  the  trustees 
should  stand  seised,  upon  the  faihire  of  male  lineal  descendants 
of  A.9  B.y  and  C  as  aforesaid,  upon  trust  to  sell  and  pay  the 
produce  to  his  majesty,  his  heirs,  and  successors,  to  the  use  of 
the  sinkmg  fund.  The  accumulation,  till  the  purchases  or  sales 
can  take  place,  to  go  to  the  same  purposes.  The  trusts  of  the 
will  were  establisheo,  and  the  decree  was  affirmed  by  the  house 
of  lords  upon  appeal.     4  Ves,227>    11  Fes.  112. 

[But  to  prevent  similar  devises  in  future,  the  Stat.  39  &  40 

Geo.  3.  c.  98.  was  passed,  by  which  the  power  of  settling  and 

devising  property  for  the  purpose  of  accumulation  is  restrained, 

in  genersJ,  to  twenty^one  years  ajter  the  death  of  the  testator.     It 

enacts,  that  no  person  shall,  by  any  deed,  wiU,  or  by  any  other 

mode,  settle  or  dispose  of  any  real  or  personal  property,  so  that 

the  rents  and  profits  may  be  wholly  or  partially  accumulated  for 

a  longer  term  than  the  life  of  the  grantor,  or  tlie  term  of  twen^- 

ose  years  after  the  death  of  the  grantor  or  the  testator,  or  th^ 

minority  only  of  such  person  as  would,  for  the  time  being,  if  of 

full  fi^e,  be  entitled  to  the  rents  and  profits  during  the  time 

that   tie   property  is  directed  to  be  accumulated  contrary  to 

this  act,  shall  go  to  such  person  as  would  have  been  entitled 

thereto,  if  no  such  accumulation  had  been  directed :  provided 

that  this  act  shall  not  extend  to  any  provision  for  the  payment 

of  debts,  or  for  raising  portions  for  children,  or  to  any  direction 

inching  the  produce  of  woods  or  timber.)     In  Griffiths  v.  Vere^ 

9  Ves.R.  127.,  a  direction  for  accumulation  during  a  life  was 

hf^A  to  )>e  gopd  for  twenty-one  years  after  the  death  of  the 

testator.      wAere  a  trust  is  created  by  will  for  aii  accuniulatioii 

>vihich  goes  farther  than  39  &  40  G.  3.  allows,  it  is  void  only  for 

thje  excess.     Thus  where  it  is  directed  by  the  will  to  be  m^^ 

uijtil  the  legatee's  attainment  of  the  age  of  twenty-one,  and  die 

l^gate^e  is  not  then  born,  it  is  good  for  twenty-one  years.    L/mg' 

don  V.  Simpson^  12  Ves.  295.] 

Jf  a  in^n  4evi3e  a  personal  chattel  to  one,  the  remainder  of  it 
t9  a;aotjlji,e;: ;  the  ^st  devisee  hath  the  whole  property,  and  may 
dispose  of  it  as  he  pleaseth :  for  such  chattels  will  bear  no 
limitation  over,  be(;a^$e  \^u^^  qommonly  moveable  things,  they 
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are  subject  to  be  broken,  worn  out,  or  lost,  in  the  compass  of  a 
life:  and  therefore  it  were  ridiculous  to  suffer  a  limitation, 
which  the  nature  of  the  thing  will  not  bear.     Gilb.  117. 

But  otherwise  it  is  of  a  real  chattel,  as  of  an  use :  It  was 
indeed  formerly  held,  that  such  limitations  of  remainders  of 
terms  are  void :  but  at  length  the  court  of  chancery  interposed, 
to  rectify  the  rigour  of  the  common  law,  and  hath  setded  such 
remainders  of  terms  to  be  good,  where  the  settlement  doth  not 
tend  to  introduce  perpetuity.     Gilb.  118. 

Therefore,  if  a  term  be  devised  to  John  and  the  heirs  male 
of  his  body,  provided  if  John  dies  without  issue  in  the  life  of 
Thomas,  then  the  term  to  go  to  another ;  this  last  limitation  is 
good,  because  there  is  no  danger  of  a  perpetuity,  for  the  con- 
tingency on  which  it  is  to  vest  is  to  happen  within  a  life  in  being. 
Gilb.  118. 

But  if  the  limitation  had  been  to  John  in  tail,  and  the  re^ 
mainder  over  to  another ;  here  the  last  limitation  had  been  void, 
because  the  whole  property  of  the  term  being  in  John,  the 
limitation  over,  which  is  to  vest  on  the  contingency  of  John's 
dying  without  issue,  is  too  distant  to  expect :  whereas  in  the 
former  case,  the  limitation  after  the  intail  to  John  is  good  by 
way  of  future  interest  or  executory  devise,  because  it  is  to 
vest  in  the  compass  of  a  life,  or  not  at  all ;  and  it  doth  not  look 
like  a  perpetuity,  to  oblige  John  from  alienating,  because  the 
^tate  will  be  tree  from  the  clog  when  the  life  is  spent,  and 
whoever  is  proprietor  afterwards  may  dispose  of  it  at  pleasure. 
Gilb.  119. 

JB.  1731,  Fereyes  and  Robertson.  A  man  by  his  will  de- 
viseth  his  leasehold  estate,  and  other  his  chattels  real,  to  his  son 
William,  and  to  the  issue  of  his  body ;  and  if  he  die  without 
issue,  to  his  son  B.  and  the  issue  of  his  body ;  and  if  he  die 
without  issue,  to  C,  and  so  on.  By  the  whole  coiut :  The  whole 
interest  vests  in  William,  and  shall  go  to  his  executors  or 
administrators,  and  the  limitations  over  are  void.     BurJ).  301. 

But  a  lease  assigned  in  trust  for  A,  for  life,  remainder  to  B. 
for  life,  with  remainder  to  twenty  other  persons  all  in  being  at 
the  time,  is  good  ;  because  they  are  like  candles  all  lighted  at  a 
time,  and  have  an  easy  common  probability  of  determination.    C  1^*  1 
Law  of  Test.  99. 

So  to  ^.  for  life,  remainder  to  his  first  issue  for  life,  is  good ; 
because  no  vast  uncertain  distance  of  time.     Law  of  Test.  99. 

In  general,  it  seemeth  to  be  agreed,  that  where  the  devisee 
or  grantee  of  a  leasehold  would  be  tenant  in  tail  in  case  of  a 
freSiold,  he  shall  have  the  whole  interest  in  the  leasehold,  and 
all  limitations  over  are  void ;  but  where  he  would  be  only  tenant 
for  life  in  case  of  a  fii^eehold,  the  limitation  of  the  leasehold  pver 
win  be  good. 

N  2 
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Money  cannot  be  devised  from  one  to  another :  as,  for  instance, 
the  testator  had  three  daughters  to  whom  he  devised  540^., 
equally  to  be  divided ;  and  if  any  of  them  died  without  issue, 
her  part  to  ^o  to  the  survivor:  one  of  them  married,  and  died 
without  issue ;  the  husband  exhibited  a  bill  against  the  executor 
and  the  surviving  sisters  for  his  wife's  part,  being  180/.  and 
had  a  decree;  because  a  sum  of  money  cannot  be  intailed. 
2  Venti\  349. 

So  in  the  case  of  Butterfield.  and  Butterfieldj  Oct.  29.  1 748  ; 
where  money  was  devised  to  one  for  life,  and  the  heirs  of  his 
body ;  and  if  he  died  without  heirs  of  his  body,  then  to  go  over : 
it  was  held,  that  the  whole  property  vested  in  the  first  taker,  the 
limitation  being  too  remote.     And  it  was  said  to  be  an  esta- 
blished rule,  that  where  personal  estate  is  given  for  life,  and 
then  to  the  indefinite  heirs  of  the  body,  there  being  no  recovery 
by  which  the  intail  of  personal  estate  can  be  barred,  the  first 
taker  may  dispose  of  it  as  he  pleases :  and  though  a  personal 
cannot  descend  as  a  real  estate,  yet  if  it  was  intended  to  go  in 
that  course  of  descent,  which  would  be  an  intail  of  land,  the 
first  taker  has  the  absolute  property,  and  the  remainder  over 
cannot  take  effect.     1  Vesey^  1 33. 
[Devise  of        But  the  use  of  chattels  personal  may  be  bequeathed  to  one  for 
useof  chat^  life ;  and  after,  the  property  to  another :  so  that  if  one  will  that 
■onal.T"       -^*  ^^^  ^^i^y  Ac  use  of  his  household  stuff  during  his  life,  and 
after  that  it  shall  remain  to  B. ;  this  is  a  good  devise  thereof 
to  B.     But  if  the  property  of  the  thing  be  bequeathed  to  the 
first  of  them,  then  it  is  otherwise ;  for  the  gift  of  a  chattel  per- 
sonal, though  but  for  an  hour,  is  a  gift  thereof  for  ever ;  pro- 
vided that  the  testator  make  it  absolute,  and  not  conditional. 
Swin.  a.  207.  1  P.  Will.  651. 

A  devise  of  goods  to  A.  for  life,  with  remainder  after  the 
decease  of  A>  to  B.  It  was  said  to  be  now  clearly  settled,  that 
it  is  a  good  devise  to  J5.,  and  that  B.  may  exhibit  a  bill  against  A. 
to  compel  him  to  give  scfcurity  that  the  goods  shall  be  forth- 
[  165  ]  coming  at  his  decease :  and  it  is  all  one  whether  the  goods  or  use 
of  the  goods  be  devised  for  life.     2  Freem,  206. 

M.  1696,  Hyde  and  Parrot.  The  testator  bequeathed  all  his 
household  goods  to  his  wife  for  life,  and  after  to  his  son :  It 
.  is  a  good  devise  over,  and  the  same  as  if  the  devise  had  been 
only  of  the  use  of  them  for  her  life.  And  by  lord  Somers  :^ It 
is  a  rule,  where  personal  chattels  are  devised  for  a  limited  time, 
it  shall  be  intended  the  use  of  them  only,  and  not  the  thing 
itself.     2  Vern.  331. 

M.  1 702,  Hale  and  Burrodale.  ,A  farmer  devised  his  stock, 
which  consisted  of  corn,  hay,  cattle,  and  the  like,  to  his  wife 
for  life,  and  after  her  death  to  the  plaintiff.  It  was  objected, 
that  no  remainder  can  be  limited  over  of  such  chattels  as  these, 
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because  Uie  use  of  them  is  to  spend  and  consume  them.  But 
the  master  of  the  rolls  said,  the  devise  over  was  good ;  but  said, 
if  any  of  the  cattle  were  worn  out  in  using,  the  defendant  was 
not  to  be  answerable  for  them ;  and  if  any  were  sold  as  useless, 
the  defendant  was  only  to  answer  the  value  of  them  at  the  time 
of  sale.  And  an  account  was  decreed  to  be  taken  accordingly. 
I  Adr.  Cas.  Eg.  361. 

T,  1720,  UpweU  and  Halsei/.  The  testator,  being  possessed 
of  a  personal  estate  of  the  value  of  333/.,  having  a  wire  and  sister, 
but  no  issue,  devised  that  such  part  of  his  estate  as  his  wife 
should  leave  of  her  subsistence  should  return  to  his  sister  and 
the  heirs  of  her  body,  and  made  his  wife  executrix.  The  wife 
married ;  and  died,  leaving  her  husband.  The  master  of  the 
rolls  said,  that  it  is  now  established,  that  personal  things  or 
money  may  be  devised  for  life,  and  the  remainder  over ;  and 
that  though  it  be  true  that  the  wife  had  a  power  over  the  prin- 
cipal sum  provided  it  had  been  necessary,  yet  not  otherwise* 
And  he  directed,  that  the  master  should  inquire  how  much  had 
been  applied  for  the  wife's  subsistence,  and  the  husband  to  ac- 
count for  the  residue.  1  P.  Will.  651.  [S.  P.  Hyde  w.Pairatt^ 
ib.l.l 

Where  a  man  devises  goods  to  go  as  heir-looms  with  such  an 
estate,  so  far  as  by  law  diey  may ;  the  court,  to  the  end  that 
the  testator's  intention  may  take  effect,  will  decree  a  conveyance 
fixxn  him  to  whom  they  may  come  as  personalty.  Barnard^ 
Cha.  Ca.  54.  {a) 

24.  A  devise  to  one's  children  and  grandchildren  generally,    C  166  ] 
refers  only  to  such  children  and  grandchildren  as  were  living  at  JJJ^JJ^ 
the  time  of  making  the  will;  but  if  a  devise  were  to  one's  chil-  yet  unborn, 
dren  and  grandchildren  living  at  the  time  of  the  death  of  the  tes- 
tator, a  child  in  ventre  sa  mere  might  in  such  a  case  be  so  far 
regarded  as  to  be  looked  upon  as  living.    {^Nortiey  v.  Strange^^ 
I  P.  mU.  34,2. 

For  a  devise  to  an  infant  in  ventre  sa  mere  is  good ;  and  the 
freehold  shall  descend  in  the  meantime.  1  HolPs  Abr.  609. 
\Lev.l35, 

So  if  a  man  devises  lands  to  be  sold,  for  the  increase  of  chil- 
dren's portions ;  a  child  bom  since  the  will  shall  have  a  share. 
^Cka.IUp.'2U.  [b) 

(b)  Chattels,  directed  to  go  as  heir-looms  with  an  estate,  vest  ab- 
•oluteiy  in  the  first  tenant  in  tail  who  comes  into  esse^  and  go  to  his 
representative.  Foley  v.  BumeU^  1  Bro.  274.  VoHghanlv.  Burslem^ 
8Bfo.  C.C- 101. 

(b)  [Coles  V.  Hancock.']  Devise  to  trustees  to  permit  T.  C.  to  receive 
the  reDts  for  his  life,  and  after  his  death  to  sell  the  estate  and  divide 
the  money  amongst  all  and  ev^ryihe  child  and  children  of'T.  C« 
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So  where  a  man  conveyed  a  term  for  500  years,  upon  trust  to 
raise  1500/.  for  such  child  or  children  as  he  should  have  living 
at  his  death ;  and  died,  leaving  no  child,  but  his  wife  ensierit  of 
a  daughter,  which  was  after  bom:  it  was  decreed,  that  this 
daughter  was  a  child  living  at  his  death,  within  the  meaning  of 
the  trust.  And  the  direction  of  a  trust  is  not  so  strictly  con^ 
strued  as  the  limitation  of  an  estate  at  law ;  and  in  LuttereFs 
case,  in  lord  BridgmarCs  time,  a  bill  was  brought  on  behalf  of  an 
invent  in  ventre  sa  mere  to  stay  waste,  and  an  injunction  was 
granted.     Hale  and  Hale^  Prec.  Ch.  50. 

And  by  the  10  &  1 1  fT.  c.  16.  Where  any  estate  shall,  by  any 
marriage  or  other  settlement,  be  limited  in  remainder  to,  or  to 
the  use  of  the  first  or  other  son  or  sons  of  the  body  of  aiiy  per- 
son lawfully  begotten,  with  remainder  over  to  the  use  of  any 
other  person ;  or  in  remainder  to,  or  to  the  use  of  a  daughter 
lawfully  begotten,  with  remainder  over  to  any  other  person : 
any  son  or  daughter  of  such  person  lawfully  begotten,  that  shall 
be  bom  after  the  decease  of  his  father,  may  by  virtue  of  such 
settlement  take  such  estate  so  limited,  in  the  same  manner  as  if 
•  bom  in  the  lifetime  of  their  father,  although  there  shall  happen 
no  estate  to  be  limited  to  trustees,  after  the  decease  of  the  father, 


at  the  age  of  twenty-one.  Sir  L,  Kenyan  M.  R.  decreed  that  a 
child  bom  after  the  death  of  testatrix  shall  take.  Congreve  v.  Con* 
grete,  1  Bro.  C.  C.  530. 

[Under  a  devise  "  to  all  the  children  of  ^.  except  B."  a  posthumous 
child  is  entitled.  Clark  v.  Blake,  T.  1795,  2  Ves.jun.  673.  2  Bro.  C.  C. 
820.  So  where  A,  devised  lands  to  be  sold  for  increase  of  children's 
portions,  a  child  bom  since  the  will  shall  have  a  share.  Coles  y, 
Hancock,  2  Cha.R>2ll.  So  where  A.  gave  20/.  a-piece  to  "  all  the 
children  of  his  sister  B."  this  legacy  extends  to  a  child  born  after 
making  the  will,  and  before  testator's  death ;  the  word  "  children" 
comprehending  all.  Garhland  v.  Mayot,  T.  1689,  2  Vem..l05. 
2  Freem,  105.  S.  C.  But  where  a  sum  was  given  to  be  divided 
among  "  children,*  all  who  were  born  before  the  time  of  division 
shall  take.  Ptdsford  or  Jennings  v.  Hunter,  H.  1792,  3  Bro,  C,  C. 
416.  And  on  this  general  rule,  a  child  by  a  subsequent  marriage 
was  included,  notwithstanding  a  strong  implication  in  favour  of  chil- 
dren by  the  prior  marriage.  Barrington  v.  Tristram,  6  Fe*.  345. 
So  where  a  specific  sum  was  given  by  will  among  the  six  children  of 
ji, ;  A,  had  six  children  at  the  time,  one  more  was  born  after  tes- 
tator's will,  but  before  a  codicil :  the  seventh  takes  no  share.  Sherer 
V.  Bishop,  4  Bro,  C.  C  55.  A  bequest  to  the  child  of  which  an  un- 
married woman  is  enceinte,  without  reference  to  any  reputed  father, 
is  good,  for  the  object  is  sufficiently  pointed  out  by  the  description. 
Gordon  r.  Gordon,  //.  1816,  1  Meriv.  R.  141.  Evans  \.  Massey, 
8  Pri,  R.  22.  S.  P. ;  and  see  Wilkinson  v.  Adam,  1  V.  SfB.  446.  EarU 
r.  WUton,  17  Ves.  528.] 
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to  preserve  the  contingent  remainder  to  such  after-born  chil- 
dren until  they  shall  come  in  esse,  {c) 

T*.  1 1  G.  2.  Jones  and  Ftdham.  The  testator,  being  possessed 
of  a  term,  devised  it  in  these  words:  "  To  my  wife  for  her  life; 
"  and  after  her  decease,  to  such  child  as  my  said  wife  is  now  sup- 
"  posed  to  be  with  child  and  ensient  of,  and  his  heirs  for  ever: 
"  Provided  always,  that  if  such  child,  as  shall  happen  to  be  born 
"  as  aforesaid,  shall  die  before  it  has  attained  the  age  of  21 
"  years,  leaving  no  issue  of  its  body ;  then  the  reversion  of  one- 
"  third  part  to  my  said  wife,  and  the  other  two-thirds  to  my 
"  sisters."  The  testator  dying  within  a  month  after,  the  wife 
entered,  and  enjoyed  during  her  life,  but  had  no  child  or  mis- 
carriage. And  upon  her  death  the  question  was,  whether,  as 
no  child  had  ever  been  born,  the  remainders,  limited  upon  his 
dying  under  21  without  issue,  could  take  effect  And  after 
several  arguments,  it  was  held  by  the  court  of  king's  bench 
that  they  might ;  that  though  formerly  there  had  been  opinions 
to  the  contrary^  yet  according  to  the  law  now  settled,  the  devise 
to  the  infant  in  ventre  sa  mere  was  well  limited,  and  if  any  child 
had  been  bom,  would  have  passed  the  term  accordingly.  Secondly, 
that  though  no  child  was  ever  born,  yet  the  remainders  are  not- 
withstanding good ;  for  there  being  no  devisee,  the  devise,  though 
void  only  ex  post  facto^  falls  to  the  ground  as  much  as  if  it  had 
been  void  in  its  creation,  and  this  lets  in  the  remainders  imme-^ 
diately :  that  though  the  clause  by  which  the  remainders  are 
limited  is  in  words,  strictly  speaking,  conditional,  yet  they  do 
not  make  it  a  condition,  but  only  a  limitation.  Lastly,  that  the 
contingencies  must  happen  within  a  reasonable  time ;  and  there- 
fore it  may  well  operate  by  way  of  executory  devise.  And  they 
said  they  had  seen  the  decretal  order  in  the  court  of  chancery, 
by  which  it  appeared  that  the  same  question,  arising  upon  this 
same  will,  and  concerning  the  same  premises,  came  before  lord 
Harccurti  and  that  he  was  of  opinion,  that  the  devise  over  of  r  igo  t 
the  reversion  in  thirds  to  the  wife  and  two  sisters  was  good,  not- 
withstanding the  wife  was  not  ensient  with  any  child.  Vin, 
Devise^  L;  53. 

25.  The  father  settled  a  lease,  with  reference  to  his  will:  in  I»\^hat 
whi^h  he  gave  500/.  to  each  of  his  daughters,  to  be  paid  at  the 


case  maiii'* 
tenance 


(c)  In  Reeve  v.  Longy  SalL  228.  3  Lev^  408.  The  objection,  that 
there  were  no  trustees  to  preserve  contingent  remainders,  and  that 
therefore  the  freehold  must  be  in  abeyance,  prevailed  in  the  opinion 
of  all  the  judges.  The  house  of  peers,  perhaps  influenced  i>y  the 
hardship  of  the  case,  reversed  the  judgment  of  the  courts  below, 
and  80on  after  procured  this  statute,  to  be  passed,  to  settle  the  point. 
See  Ld.  KeMon*B  opinion  in  Lancashire  v.  Lancashire,  5  7!.  Rep,  60, 
See  also  1  T.Rep.  634.  Hargr,  Co.  Lit.  298.  n.  Bui.  N.  P.  105. 
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f*"^^       age  of  twenty-one ;  and  if  any  or  all  died  before  that  age,  then 
implied.       ^^  others ;  but  devised  no  maintenance  to  them  till  their  portions 
became  payable:  By  the  court,  A  maintenance  cannot  be  decreed, 
l)ecause  of  the  devise  over,     1  Chan.  Cas.  249.  SSalk.  127. 

But  if  there  is  no  devise  over,  the  court  will  decree  a  main- 
tenance in  the  meantime :  Thus  in  the  case  di Harvey  and  Har- 
vey^  E.  1 722,  the  father  seised  of  a  real  estate,  and  possessed 
of  a  personal  estate,  and  having  several  children,  deviseth  all  his 
^  real  and  personal  estate  to  his  eldest  son,  charging  the  same 
with  1000/.  a-piece  to  all  his  younger  children,  payable  at  their 
respective  ages  of  twenty-one ;  but  in  the  will  no  notice  is  taken 
of  maintenance  for  the  younger  children  in  the  meantime.  The 
younger  children  bring  their  hill,  in  order  to  recover  interest,  or 
some  maintenance  during  their  infancy.  Upon  which  the  master 
of  the  rolls,  having  taken  time  to  consider  of  the  case,  and  hav- 
ing been  also  attended  with  precedents,  decreed,  that  the  younger 
children  should  recover  maintenance.  He  observed,  that  these 
being  vested  legacies,  and  no  devise  over,  it  would  be  extreme 
hard  that  the  children  should  starve,  when  entitled  to  so  con- 
.siderable  legacies,  for  the  sake  of  their  executors  or  adminis- 
trators, who  in  case  of  their  deaths  would  have  the  said  legacies : 
Tliat  in  this  caSe,  the  court  would  do,  what  in  common  pre- 
sttmiption  the  father,  if  living,  would  (nay  ought  to)  have  done ; 
which  was,  to  provide  necessaries  for  his  children.     2  P.  JVilL  22. 

26.  It  is  usual  in  wills  to  devise  all  the  household  stuff;  by 
whidi  words  plate  about  the  house,  and  not  for  ornament,  pass- 
eth;  but  books,  cattle,  clothes,  coaches,  corn,  carts,  ploughs, 
waggons,  and  any  thing  fixed  to  the  freehold,  will  not  pass  by 
that  word.     Smn.&.  185. 

27.  By  a  devise  of  household  goods,  plate  will  pass.  2  Vem* 
628.     S  Jth/ns^  370. 

T.  1727,  Nichols  and  Osborne.  The  testatrix  devised  all  her 
household  goods  to  J.  S.  The  question  was,  whether  by  the 
devise^ of  the  household  goods  the  plate  should  pass.  Though 
it  was  reported  on  a  reference  to  a  master,  that  there  were  mani- 
£  169]  f^st  intentions  and  declarations  of  the  testatrix,  that  she  did  not 
mteaid  the  plate  should  pass ;  yet  the  master  certifying  that  the 
plate  was  commonly  used  in  the  house,  all  the  evidence  touching 
the  intention  of  the  party  was  rejected,  there  being  a  complete 
and  plain  will  in  writing,  which  must  not  be  altered  or  influenced 
by  parol  proof     2  P.  WiU.  4 1 9.  (9) 


Homehold 
ituflf. 


Household 
goods  and 
AHrniture. 


(9)  S.  P.  In  Masters  v.  Masters,  £.1713,  1  P.Wms.  424.  See  LiUcoU 
V.  Compton,  2  Vern.  638.  NickoUs  v.  Osborn,  2  P.  Wms.  420.  Snelson 
V.  Corbett,  3  Atk.  370.  Kelly  v.  Powlett,  Ambl.  605.  Bequest  of  "  tlie 
use  of  a  house  with  all  the  furniture,  stock  of  carriages  and  horses, 


m 
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If  a  man  deviseth  1200/.  to  J.  S.,  and  by  general  words  de-  . 
viseth  all  his  mods,  chattels,  and  household  goods  in  and  about 
his  house  to  the  said  J.  S. ;  money  in  ^e  house  will  not  pass,  he 
having  a  particular  legacy  devised  to  him.     Swin.  a.  185. 

By  a  devise  of  jewels,  plate,  pictures,  medals,  and  furniture; 
it  was  decreed  by  lord  Hardwicke^  that  a  lihary  of  books  did  not 
pass  under  the  word  "  furniture."     3  Atk.  202.  (d) 

28.  It  is  usual  likewise  to  devise  all  the  goods  moveable  and  **^  j^*» 
immoveable :  Now  by  the  civil  law,  actions  and  rights  of  actions  SS^t 
pass  by  the  word  "  moveables,"  especially  when  the  words  of  uni-  Implies, 
versality  are  repeated  in  the  will ;  as,  I  give  to  T.  S.  all  my  move* 
able  goods  and  immoveable,  of  what  kind  soever,  or  wheresoever 
found.     Swin.a.  185. 

One  deviseth  all  his  goods;  and  whether  a  debt  by  bond 
passed  to  the  devisee  was  the  question :  Decreed  by  lord  chan- 
cellor C&wper  that  it  did ;  that  these  words  seemed  at  common 
law  to  pass  a  bond,  and  to  extend  to  all  the  personal  estate ;  but 
this  being  in  the  case  of  a  will,  and  a  will  relating  to  a  personal 
estate  too,  it  ought  to  be  construed  according  to  the  rules  of  the 
civil  law  :  now  the  civil  law  makes  bona  mobilia  and  bona  immo^ 
hilia  the  memln^a  dividentia  of  all  estates :  bona  immobilia  are  land, 
bona  mobilio  are  all  moveables ;  which  must  extend  to  bonds ; 


and  other  live  and  dead  stock,  for  life :"  plate  was  held  to  pass,  but 
not  wine  and  books.  Porter  v.  Toumay^  3  Ves.Sll.  By  the  words 
'<  other  effects"  in  general,  is  meant  effects  ejusdem  generis;  and 
money  therefore  cannot  be  said  to  be  ejusdem  generis  with  plate,  linen, 
and  household  goods  ;  neither  can  '<  stock'  be  held  to  pass  by  the 
name  of  money.  Hotham  v.  Sutton^  15  Ves»S26.  Boon  v.  Cornforth^ 
2  Fes.  277.  S.  P.  As  to  the  word  "  things,"  see  Boon  v.  Corriforthy  id. 
But  a  bequest  of  the  furniture  and  pictures  at  the  houses  of  >4.,  J9., 
and  C,  will  not  pass  plate  which  the  testator  constantly  used,  and 
removed  with  him  when  he  went  from  one  house  to  another.  Franklyn 
f.E.  of  Burlingtony  Pre.  CA.  251.;  S.  C.  reported  contra,  in  2  Vern. 
512.  As  in  Jesson  v,  Essington^  Pre.  Ch.  207.  See  also  Laud  v. 
Divayne^y  4  Bro.  C.  C.  537*  contra  ;  and  see  note  (g). 

(d)  [Bridgman  v.  Dove,  Kelly  v.  Potoletty  Ambl.  605.  S.  P.]  Under 
a  bequest  of  household  Jiimiturey  plate  in  the  house  at  the  testator's 
death,  whether  in  common  use  or  not,  if  suitable  to  the  rank  of  the 
testator,  pictures  hung  up,  linen,  and  china,  will  pass ;  but  books  in 
a  library  will  not.  Sir  G.  Kelly  v.  Potdetty  Amb.  605.  Neither  will 
jewels  occasionally  worn  pass  by  the  bequest  of  *'  a  cabinet  of  curi- 
osities," although  usually  shewn  with  it.  Cavendish  v.  Cavendish^ 
IBro.  IC.C.  467.  1  CoXf  77.  Where  current  coin  is  curious,  and  kept 
with  medals,  it  shall  pass  as  such.  Bridgman  v.  Dove.  Devise  of 
V  furniture  at  A.y"  part  is  removed  by  devisor  to  B, :  that  will  not 
pass.     Heseltine  v.  HeseUiney  3  Madd.  R.  276.] 


*^«  t[Sii\l&.     Form  and  manner. 

and  therefore  by  the  devise  of  all  the  testator^s  goodf  ^  a  bbnd 
must  pass.     1  P.  Will.  267.  (e) 
[  170  ]        By  a  devise  of  all  his  goods,  a  lease  for  years  will  pass,  H 
there  be  not  some  other  circumstance  to  guide  the  intent  of  tiie 
devisor.     Swin,  a.  200. 

But  where  a  man  devised  to  his  niece  all  his  goods,  chatteU, 
household  sttff<i  fumitw^e^  and  other  things  which  then  tDere^  or 
shoidd  he  in  his  house  at  the  time  of  his  death,  and  died,  leaving 
about  265/.  in  ready  money  in  the  house ;  it  was  decreed,  that 
this  ready  money  did  not  pass ;  for  by  the  words  other  things 
shall  be  intended  things  of  like  nature  and  species  with  those 
before  mentioned.  M,  1729,  Trafford  and  Berridge,  1  Abr. 
Eq.  Cas.  201. 

So  where  a  man  devised  so  much  of  his  personal  estate  as  should 
he  and  remain  on  such  an  estate  at  his  death ;  and  there  were, 
amongst  other  things,  com,  household  goods,  plate,  and  400/. 
in  money ;  it  was  decreed  by  the  lord  chancellor  Hardwicke, 
that  all  ^tock  on  the  farm,  live  and  dead,  and  all  stores  on  the 
lands,  did  pass ;  but  that  the  400/.  did  not  pass  by  the  devise. 
Incledon  and  Northcote,  Mar.  2.  1746,  3  Atk.  437.  {g) 


(e)  But  where  the  testator  gave  to  *'  R.  M.  all  his  goods  and  chat- 
tels in  Suffolk,"  and  died,  having  goods  and  chattels  there,  and  also 
in  other  counties,  lord  Thurlotv  C.  held  that  a  bond  found  in  SuflFolk 
did  not  pass,  because  though  accounted  inter  bona  notabUia  of  the 
diocese  where  it  is  found  (1  Ro.  Ab,  909.),  being  a  chose  in  action  it 
has  not  the  locality  which  can  attach  it  to  a  particular  place.  Moore  v. 
Moore y  1  Bro.  €.  C.  1 27.  See  also  Chapman  v.  Hart^  1  Ves.  27 1 . ;  where 
Iprd  Hardxvicke  says,  that  such  a  devise  relates  to  the  death  of  the 
testator ;  and  the  goods  if  removed  before,  (except  contingently,  as 
for  fear  of  fire,  or  by  the  owner  being  ordered  from  ship  to  ship,)  do 
not  pass.  See  also  Green  v.  Symonds^  1  Bro.  129.;  [and  see  111.  note.'] 

(g)  But  ready  money  in  a  house,  (including  bank  notes,)  if  not  an 
extraordinary  sum,  will  pass  by  a  devise  of  all  things  in  the  house. 
Prec*  in  Cha,  8.  Chapman  v.  Harty  1  Ves^  271.  \Popham  v.  Lady 
Aylesbury y  Ambl.  68.  S,  P.]   Stuart-  v.  E.  of  Bute,  1 1  Ves.  657. 

[Again  in  Timeivellv.  Perkins y  2  Atk.  103.,  agifl  of  "  plate,  jewels, 
linen,  household  goods,  and  coach  and  horses,  will  be  confined  to 
things  of  the  same  nature ;  and  notes  and  bills  will  not  pass  by  such 
words.  See  1  P.  W.  303.  2  Ves.  279.  2  Atk.  1 13.  Nor  will  a  devise 
of  ^'  all  household  goods,  and  all  implements  of  household,"  pass  the 
malt,  hops,  beer,  ale,  and  other  victuals  in  the  house ;  or  the  guns 
and  pistols,  if  used  as  arms  in  riding  or  shooting  game :  but  the  clock, 
if  not  fixed  to  the  house,  will  pass.  Slanning  v.  Style^  3  P.  Wms* 
334.  "  China"  passes  under  the  word  "  furniture,"  unless  in  a 
bequest  by  a  shopkeeper.  Hele  v.  Gilbert^  2  Ves.  R.  430.  **^  Run- 
ning horses"  pass  under  ^^   all  goods  and  chattels  soever,  in  91dA 
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So  where  a  man  devised  to  his  wife  aU  his  haiisehold  goods  and 
other  goodSf  plate^  and  stocky  within  doors  and  without^  and  be- 
queathed ^e  residue  of  his  personal  estate  to  another,  it  was 
decreed,  that  the  testator's  ready  money  and  bonds  did  not  pass 
by  the  word  goods :  for  if  the  words  were  to  be  taken  in  so  large 
a  sense,  it  would  make  void  the  bequest  of  the  residuum ;  and 
therefore  the  words  other  goods  should  be  understood  to  signify 
things  of  the  like  nature  with  household  goodsj  tliat  the  whole 
wQl  might  have  its  effect.     3  P.  Will.  112. 

29.  Chattels  are  of  .two  kinds,  real  and  personal.     Real  chat-  Chatielt. 
tels  are  such  as  concern  or  savour  of  the  realty ;  as  terms  for 

years  of  land,  the  next  presentation  to  a  church,  and  the  like. 
Chattels  personal  (which  are  what  are  commonly  to  be  under- 
stood when  goods  and  chattels  are  given  by  will)  are  properly 
things  moveable,  which  may  be  annexed  to  or  attendant  on  the 
person  of  the  owner,  and  carried  about  with  him  from  one  part  [  171  ] 
of  the  world  to  another.  Such  are  animals,  household  stuff 
money,  jewels,  corn,  garments,  and  every  thing  else  that  can 
properly  be  put  in  motion,  and  transferrea  from  place  to  place. 
2  Blackst,  b.  2.  c.  24. 

By  a  devise  of  all  his  chattels,  the  devisee  shaU  not  have  glass 
of  the  windows,  wainscot,  tables  dormant,  fats  in  the  brewhouse 
fixed  to  the  freehold,  nor  furnaces,  nor  the  box  or  chest  where 
the  testator's  evidences  are ;  nor  doves  in  the  dove-house,  nor 
fishes  in  the  pond,  nor  deer  in  the  park :  for  these  things  belong 
all  to  the  heir*     Curs,  181. 

30.  If  a  man  seised  of  land  for  life,  or  in  fee,  or  in  tail,  in  <«  Landi," 
his  wife's  right  or  his  own,  sows  it  with  com  or  any  manner  of  implies  the 
grain,  and  dies  before  severance ;  it  shall  go  to  the  executor  of  •^^^^'^Jl"^" 
me  husband,  and  not  to  the  wife  or  heir  that  shall  have  the  land. 

Went.  59.     Stem.  214.      2  Inst.  SI.     Hob.  132. 

But  where  a  man  was  seised  of  land  ip  fee,  and  sowed  the 
land,  and  devised  the  same,  and  died  before  severance ;  it  was 
adjudged,  that  in  this  case  the  devisee  should  have  the  com, 
and  not  the  executors  of  the  devisor ;  for  the  devisee,  in  relation 
to  the  chattels  belonging  to  the  land,  is  put  in  the  place  of  the 
executors,  by  the  words  of  the  will.  M.  20  Ja.  Spencer^s  case, 
Winch.  51.  Swin.  a.  1S3. 

So  if  a  man  seised  in  fee  sows  copyhold  lands,  and  surrenders 
them  to  the  use  of  his  wife,  and  dies  before  the  severance ;  it 
seems  that  the  wife  shall  have  the  com,  and  not  the  executors 
«f  the  husband:  for  this  is  a  disposition  of  the  com,  it  being 
appurtenant  to  the  land :  and  since  the  husband  hath  disposed 


iik>ut  the  dwelling-house."      Govser  v.   Gotver,  Amhl.  612.  2  Eden. 
901.] 
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of  it  during  his  life,  it  cannot  go  to  his  executors.     1  BjoHFs  Abi\ 

727. 

And  the  reason  why  the  corn  passeth  to  the  donee  as  apper- 
taining to  the  soil  when  the  property  of  the  soil  alters,  and  yet 
shall  not  descend  to  the  heir,  as  appertaining  to  the  soil  when 
tlie  property  of  the  soil  remains  in  the  first  owner,  is  this :  Be- 
cause erery  man's  donation  shall  be  taken  most  strongly  against 
himself;  and  therefore  it  shall  pass  not  only  the  land  itsdf,  but 
the  chattels  that  belong  to  the  land.  But  no  chattels  can  descend 
to  the  heir,  and  therefore  they  go  to  the  executor.  GUberfs 
Law  ofEvid.  250. 

So  if  land  be  sold^  the  com  growing  shall  go  to  the  purchaser 
of  the  land,  unless  specially  excepted.  Went,  59. 
[  172  ]  A  person  seised  in  fee  sows  the  land,  and  after  grants  it  to 
A,  for  life,  remainder  to  B. ;  A.  enters,  and  dies  before  the  corn 
is  severed :  His  executors  or  administrators  shall  not  have  the 
crop,  because  he  was  not  at  any  charge  or  industry,  but  Bn 
shall  have  it.     Hob.  132. 

Generally,  the  distinction  seemeth  to  be,  where  the  estate  is 
determined  by  the  act  of  the  party  himself,  and  where  it  is  de- 
termined by  the  act  of  another. 

And  therefore  Littleton  saith,  if  the  lessee,  being  tenant  at  wiUj 
sow  the  land,  and  the  lessor  after  it  is  sown,  and  before  the  com 
is  ripe,  put  him  out;  yet  the  lessee  shall  have  the  com,  and 
shall  have  free  entry,  egress  and  regress,  to  cut  and  carry  away 
the  com,  because  he  knew  not  at  what  time^  the  lessor  would 
enter  upon  him.  Otherwise  it  is,  if  tenant  Jbr  years,  who  know- 
eth  the  end  of  his  term,  sows  the  land,  and  his  term  ends  before 
the  corn  is  ripe ;  in  this  case,  the  lessor,  or  he  in  the  reversion^ 
shall  have  the  com,  because  the  lessee  knew  the  certainty  of  his 
term,  and  when  it  would  end.     Litt,  §  68. 

And  the  reason  why  the  tenant  at  will  shall  have  the  com.  is, 
because  his  estate  is  uncertain ;  and  therefore  lest  the  ground 
should  be  unmanured,  which  would  be  hurtful  to  the  public,  he 
shall  reap  the  crop  which  he  sowed  in  peace,  albeit  the  lessor 
doth  determine  his  will  before  it  be  ripe.  And  so  it  is,  if  he  set 
roots,  or  sow  hemp,  or  flax,  or  any  other  annual  profit;  if  after 
the  same  be  planted,  the  lessor  oust  the  lessee,  or  if  die  lessee 
dieth,  yet  he  or  his  executors  shall  have  that  year's  crop.  But 
if  he  plant  young  fruit  trees,  or  young  oaks,  ashes,  elms,  or  the 
like,  or  sow  the  ground  with  acorns ;  there  the  lessor  may  put 
him  out  notwithstanding,  because  they  will  yield  no  present  an- 
nual profit. And  this  is  not  only  proper  to  a  lessee  at  will, 

that  when  the  lessor  determines  his  will,  the  lessee  shall  have 
the  com  sown;  but  to  every  particular  tenant  that  hath  an 
estate  uncertain.  And  therefore  if  tenant  Jbr  life  soweth  the 
ground,  and  dieth ;  his  executors  shall  have  the  corn  :  for  that 
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his  estate  was  uncertain,  and  determined  by  the  act  of  Grod. — 
And  the  same  law  is  of  the  le$$ee  for  years  of  tenant  for  life.  — 
So  if  a  man  be  seised  of  land  in  ike  right  of  his  wife^  and  soweth 
the  ground,  and  he  dieth,  his  executors  shall  have  the  corn, 
and  if  his  wife  die.  before  him,  he  shall  Iiave  the  corn.  But  if 
husband  and  wife  be  joint  tenants  of  the  land,  and  the  husband 
soweth  the  ground,  and  the  land  surviveth  to  the  wife ;  it  is  said 

that  she  shall  have  the  com. So  if  a  woman  seised  in  fee  or 

for  life  sows  the  land,  and  then  takes  a  husband,  and  he  dies   C  1 7^  3 
before  the  severance,  the  wife  shall  have  the  profits,  and  not 
the  executors  of  the  husband :  for  the  com  committed  to  the 
ground  is  a  chattel  real,  which  is  annexed  and  belonging  to  the 
freehold ;  and  not  a  chattel  personal,  annexed  to  the  n*eehoId 
and  transferred.     And  therefore  if  the  husband  doth  not  dis- 
pose of  it  during  his  life,  it  belongs  to  the  wife,  and  not  to  the 
husband. So  if  the  husband  sows  the  land,  and  dies  be- 
fore severance ;  the  wife  shall  have  the  third  part  of  the  land 
so  sown  for  her  dcwer :  for  she  shall  be  in  the  best  possession 
of  her  husband,  above  the  title  of  the  executor ;  and  it  would  be 
unreasonable,  if  her  husband  had  all  corn  land,  that  she  should 
stay  for  her  subsistence  for  a  whole  year,  till  the  crop  should 
be  renewed.  —  If  a  man  seised  of  lands  in  fee  hath  issue  a  daugh- 
ter, and  dieth,  his  wife  being  enstent  with  a  son ;  the  daughter 
soweth  the  ground ;  the  son  is  born  ;  yet  the  daughter  shall  nave 
the  com,  because  her  estate  was  lawful,  and  defeated  by  the  act 
of  God ;  and  it  is  good  for  the  commonwealth  that  the  ground 
be  sown.     But  if  the  lessee  at  will  sow  the  ground  with  com^ 
and  afler  he  himself  determine  his  will,  and  refuseth  to  occupy 
the  ground ;  in  that  case  the  lessor  shall  have  the  com,  because 
he  loseth  his  rent.     And  if  a  woman  that  holdeth  land  durifig  her 
"mdmohood^  soweth  the  ground,  and  taketh  husband ;  the  lessor 
shall  have  the  com,  because  the  determination  of  her  own  estate^ 
grew  by  her  own  act.  —  But  where  the  estate  of  the  lessee  being 
uncertain  is  defeasible  by  a  title  paramount ;  or  if  the  lease  de- 
termine by  the  act  of  the  lessee,  as  by  forfeiture,  condition,  or 
the  like :  there,  he  that  hath  the  right  paramount,  or  that  enter- 

eth  for  any  forfeiture  or  the  like,  shall  have  the  com. 

So  if  a  disseisor  sow  the  ground,  and  sever  the  com,  and  he 
who  is  disseised  re-enter,  he  shall  have  the  corn,  because  he 
entereth  by  a  former  title ;  and  severance  or  removing  of  the 
com  altereth  not  the  case :  for  the  regress  is  a  re-continuation 
of  the  freehold  in  him,  in  judgment  ot  law  from  the  beginning. 
\hst.SS.     2  Inst.  SI.     I  Moll's  Abr.  7^7. 

SI.  Generally,  by  the  ecclesiastical  law,  all  conditions  against  Devise  in 
4e  liberty  of  marriage  are  unlawful,  as  being  a  restraint  on  the  ««8t«^nt  of 
natural  liberty  of  mankind,  and  an  hindrance  to  the  propaga-  "■'™»*' 
gation  of  the  species. 
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So  if  the  condition  be,  that  the  legatee  marry  pcecnrding  to  th« 
appointment,  arbitrament,  or  consent  of  some  other  person,  this 
is  rejected  as  unlawful.  Godolphin^s  Orphans*  Legcuy^  45. 
[  1 74  ]  But  if  the  conditions  are  only  such  as  whereby  marriage  is  not 
absolutely  prohibited,  but  only  in  part  restrained,  as  in  respect 
of  time,  place,  or  person ;  then  such  conditions  are  not  abso- 
lutely to  be  rejected.     God.  O.  L.  45. 

So  if  the  condition  be,  not  to  marry  before  the  age  of  twoity 
years,  this  condition  is  to  be  performed ;  otherwise,  if  it  is  am- 
tinned  to  an  unreasonable  length. 

So  if  the  condition  be,  not  to  marry  such  a  particular  person, 
or  a  widow,  or  of  one  particular  place,  or  the  like,  (k) 


{h)  The  ecclesiastical  law  has  borrowed  this  doctrine  from  the 
Roman  law,  in  which  the  Lex  Julia  de  Maritandis  Ordinihus^  intro- 
duced by  Augustus  *,  made  all  conditions  prohibiting  marriage  void, 
and  conferred  rewards  and  honours  on  those  who  had  numerous  fami- 
lies of  children.     The  necessity  of  enacting  this  law  we  collect  from 
the  historians  and  satirists  to  have  been  a  singular  love  of  celibacy 
which  pervaded  the  rich,  who  were  induced  to  remain  unmarried  by 
the  respect  which  was  paid  them  by  all  who  wished  to-  share  their 
inheritance.     Petronius  observes,  '<  In  this  city  no  one  educates  chil- 
dren."    And  in  A.  Gellius,  i.  6.,  we  find  Metellus  Numidius  gravely 
advising  his  countrymen  to  marry ;  because,  '*  though  they  cannot 
**  live  comfortably  with  their  wives,  it  is  impossible  tney  should  live 
^  without  them  entirely,  and  they  should  therefore  prefer  their  lasting 
**  welfare  to  a  short  gratification."     So  great  a  corruption  of  manners 
required  the  interference  of  the  legislature.    It  is  agreed  that  a  con- 
dition restraining  a  person  who  had  never  been  married,  from  marriage 
generally,  was  by  this  law  rendered  void,  and  the  legacy  vested  i£- 
solutely ;  but  a  legacy  to  a  widow,  on  condition  that  she  should  remain 
a  widow,  might  be  claimed  by  her  if  she  married  within  a  year,  swear- 
ing that  she  did  so  for  the  sake  of  procreating  children ;  but  after 
the  lapse  of  the  year  she  was  compelled  to  give  security  for  the  per- 
formance of  the  condition.     This  Justinian  altered  in  his  Code,  6.>SS* 
%  &  3.,  permitting  widows  in  such  cases  to  marry,  maritorum  suorvm 
interminatione  spretd ;  though  he  changed  his  opinion  in  the  novels, 
and  required  them  in  all  such  cases  to  give  the  cautio  muiiana,  whicb 
bound  them  to  restore  the  legacy  if  they  broke  the  condition.     Aisv* 
22.  c.  43.     But  though  by  the  law  of  the  Digest  and  Code,  conditions 
prohibiting  marriage  in  general  were  set  aside,  thus,  Si  non  nupserit 
— si  in  viduitate  permanserit, — si  nupserit  Titio  sciL  indigno, — -fi 
arhitratu  Titii  nupserit ,  —  Patri  si  JiMa  quant  in  potestafe  habet  n<m 
nupserit,  —  filio  familias  si  pater  ejus  uxorum  non  duxerit ;  JDig.S$» 
1.  passim;  and  this  though  the  legacy  were  given  over,  thus,  jTf^ 
restituat  si  nubat;  lb*  L  22. :  yet  the  following  conditions  were  allowed, 

*  Thi&  law  wa^  also  called  JuHa  Papia,  Papia  Poppaa,  and  in  the  Code  JWta  1^ 
eella ;  which  various  names  were  probably  ^ven  to  different  chapters .  of  it.  Sii 
Ciffoc  ParaHi,  in  Cod,  6.  40. ;  and  Leges  Romaiue,  subjoined  to  CalvirCs  lAaekon*, 
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IPerrin  v.  I^on,  In  this  case,  the  will  of  the  testator  con- 
tained this  proviso :  "  If  my  wife  or  daughter  should  marry  a 
ScotckmaUy  either  of  them  so  marrying  shall  forfeit  all  benefit 
and  advantage  under  my  will ;  and  the  estates  given  to  such  my 
wife  or  daughter  as  shall  so  marry,  shall  descend  to  such  person 
or  persons  as  would  be  entitled  under  my  will,  in  the  same  man- 
ner OS  if  my  wife  or  daughter  were  dead."  The  court  of  K.  B. 
held  such  partial  restraint  of  marriage  to  be  legal.  9  East's  Rep. 
173.] 

Generally  in  the  temporal  courts,  the  distinction  seemeth  to  [  1 75  ] 
have  been,  where  the  legacy  is  devised  over  to  another,  and 
where  it  is  not  devised  over :  in  the  former  case  it  hath  been 
held,  that  the  restraint  shall  be  good,  so  as  the  legacy  shall  not 
be  due,  unless  the  condition  be  performed ;  but  in  the  latter  case, 
where  there  is  no  devise  over,  it  hath  been  held,  that  the  proviso 
or  condition  is  only  in  terrmem^  to  make  the  person  careful, 
but  not  to  defeat  the  legacy.  1  Cha,  Ca.  22.  1  Verii.  20.  2  Vem. 
293.  357.  (0 

as  appears  by  the  same  title ;  Filiae  me»  cum  nupserit  —  si  cum  Titio 
nupta  erit  —  si  neque  Titio  neque  Seio  nequ£  Mcevio  nupserit,  —  si 
Aricia  non  nupserit,  —  Titio,  si  Seiam  uxorem  duxerit  —  uxori,  si  a 
liberis  impuberious  ne  (non)  ntwserit,  —  dum  cumfilio  meo  erit  —  dum 
cum  Jilio  meo  Capua  erit.  t)ig.  32. 3.  30.  §  5.  And  the  reason  is, 
that  the  testator  in  the  latter  cases  seems  to  regard  the  care  and  edu- 
cation of  his  children  rather  than  to  enjoin  perpetual  widowhood ; 
and  though  a  condition  restrictive  of  marriage  generally  was  void, 
yet  one  deferring  it  to  a  certain  day,  or  making  it  to  depend  on  some 
contingency,  if  not  in  fraud  of  the  law,  was  allowed.  Dig*  35. 1. 72. 
f  5. ;  vMhthe  Com,  of  M.  Pothier  ad Pand.  in  Nov.  Ord. digesta.  No.  33. 
If  these  restraints  on  marriage  were  thought  reasonable  in  the 
civil  law,  they  must  appear  much  more  so  in  ours,  which  does  not 
provide  with  equal  anxiety  against  improper  and  unequal  marriages  ; 
especially  as  that  excessive  love  of  celibacy  has  not  yet  been  experi- 
enced in  this  country,  and  it  has  become  the  policy  of  the  law  to 
protect  th«  property  of  young  persons  till  they  arrive  at  an  age  of 
discretion  which  may  enable  them  to  take  care  of  it  themselves. 
HGnrorthelesfs,  in  Long  v.  Dennis,  4  Bur.  2052,  lord  Mansfield  and 
the  othei;  judges  agreed,  that  conditions  in  restraint  of  marriage  ought 
to  he  construed  with  the  utmost  rigour  and  strictness. 

(i)  See.  however,  the  case  of  Scott  v.  Tyler,  post.  And  note :  It  has 

been  decided  that  where  there  is  an  alternative  gift,  as  10^.  a-year  at 

all  events  to  a  grand-daughter,  but  if  she  marries  with  the  good 

liking  of  trustees,  150/.  in  lieu  of  the  annuity  ;  if  she  marry  without 

luch  consent,  equity  will  not  relieve  so  as  to  give  the  larger  portion. 

QiUetv.  Wray,  1  P.  Wms.  284.    A  devise  of  the  residue  has  also  been 

holden  tantamount  to  a  devise  over  of  the  specific  legacy.     Scott  v. 

I>/eji  2Bro.  C.C.  431.  But  where  the  condition  of  marr3ring^s  annexed, 

it  is  necessary  that  the  marriage  should  take  place  to  vest  the  legac};^ 

although  the  consent  of  particular  persons  should  be  dispensed  with. 

^mrhxt  V.  Hiltony  1  Atk.  381.     Atkins  v.  Riccoeks,  ib.  500. 


* 
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Also  in  the  temporal  courts  a  distinction  is  made  where  a  por* 
tion  is  charged  on  the  personalty,  and  where  it  is  charged  on 
land.  If  it  is  charged  on  the  personalty,  they  follow  the  rule  of 
the  ecclesiastical  court,  which  hath  jurisdiction  as  to  the  person- 
alty ;  but  if  it  is  charged  on  land,  of  which  the  ecclesiastical 
court  hath  no  jurisdiction,  they  follow  the  rule  of  the  common- 
law  courts,  which  on  non-performance  of  the  condition  will  not 
suffer  the  portion  to  be  raised,  {k)  In  the  case  of  Harvey  and 
Aston^  Apr.  30,  1737;  Sir  Thomas  Aston,  by  settlement  after 
marriage,  created  a  term  in  trust  by  mortgage  or  sale  to  raise 
2000/.  for  each  of  his  daughter's  portions,  "  provided  they  marry 
**  with  their  mother's  consent;  and  if  either  die  before  marriage 
"  with  such  consent,  her  portion  to  cease,  and  the  premises  to 
^^  be  discharged ;  and  if  raised,  then  to  be  paid  to  the  person  to 
"  whom  the  premises  should  belong :"  and  afterwards  by  will 
created  another  trust  term  to  augment  their  fortunes  2000/* 
a  piece  more,  but  subject  to  the  condition  as  in  the  settlement^  and 

fave  the  residue  over  and  above  2000/.  a  piece  to  his  wife :  and 
y  a  codicil  created  another  trust  term  for  the  better  raising  of 
his  daughters'  portions.  Sir  Thomas  died,  leaving  issue  two 
daughters.  One  of  them  married  after  the  age  of  twenUr-one, 
and  the  other  before  the  age  of  twenty-one,  and  both  of  them 
without  the  consent  of  their  mother.  Sir  Joseph  Jekyl^  master 
of  the  rolls,  decreed  the  portions  to  be  paid.  But  on  appeal 
from  this  decree,  the  lord  chancellor  Hardwicke^  assisted  by  the 
two  chief  justices  Lee  and  Willes^  and  the  chief  baron  Cofiynsj 
reversed  the  decree ;  and  argued,  first,  that  it  is  the  right  and 
liberty  of  the  subject,  who  makes  a  voluntary  disposition  of  his 
own  property,  to  dispose  of  it  in  what  manner,  and  upon  what 
terms  and  conditions  he  pleaseth.  Secondly,  that  it  is  an 
established  maxim  of  law,  that  if  an  estate  in  land,  or  interest  out 
of  the  land,  is  limited  to  commence  upon  a  condition  precedent^ 
nothing  can  vest  or  take  effect,  till  the  condition  is  performed. 
And  this  is  so  strong  and  so  settled  a  point,  that  although  the 
previous  act  was  at  first  impossible  by  the  act  of  God,  or  other  ac- 
[  177  ]  cident,  the  estate  can  never  vest.  Thirdly,  that  it  is  most  agree- 
able to  the  rules  of  equity,  to  direct  the  execution  of  the  trust 
according  to  the  intent  of  him  who  appointed  ^e  trust. —  It  is 
said,  that  a  trust  is  to  be  construed  favourably,  and  it  is  true 
it  is  to  be  construed  with  as  much  advantage  as  may  be  to  make 
good  and  answer  the  intent  and  design  of  the  party;  but  it  is  to 
be  construed  strictly  with  regard  to  the  execution  of  the  trust: 
and  therefore  it  would  be  a  strange  thing,  when  the  trust  directs 

(&)  Addy  Or  if  it  be  raised,  and  the  condition  subsequent  b0 
broken,  will  divest  the  estate.  1  RoU.  Ab.  418./?/.  6.  Fry  v.  PoUm 
lCha.Ca,US. 
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the  trustees  to  pay  the  money  at  the  time  of  the  daughter's  mar*- 
riage  with  her  mother's  consent,  that  the  court  should  direct 
them  to  pay  the  money  before  that  time.  Fourthly,  that  a  re- 
straint in  the  present  case  is  not  only  lawful,  but  prudent  and 
reasonable ;  and  no  consequence  more  likely  to  ensue  from  it, 
than  the  hindrance  of  an  inconsiderate  or  imprudent  marriage* 
Comyns^  744.     Cas.  Tali.  212.     1  Atk.  361. 

T.  1 743,  Putting  and  Reddy.  By  the  lord  chancellor  Hard* 
wicke :  If  a  legacy  be  given  to  a  woman  upon  this  condition, 
that  she  marry  with  the  consent  of  a  third  person,  and  there  be 
no  devise  over  in  case  she  marry  without  such  consent;  this  is 
only  to  be  considered  in  terrorem :  but  if  there  be  a  devise  over, 
then  it  shall  go  to  whom  it  is  so  devised  over.  This  rule  is 
taken  from  the  civil  law,  as  this  court  hath  a  concurrent  jurisdic- 
dion  as  to  legacies.  But  if  a  portion  be  to  arise  out  of  land, 
and  there  is  no  devise  over,  in  that  case  she  shall  not  have  it, 
but  it  shall  go  to  the  heir ;  for  the  spiritual  court  hath  no  juris- 
diction as  to  lands.  There  may  be  some  doubt  (he  said)  where 
money  is  given  to  be  laid  out  in  lands.     1  Wilson^  21. 

May  5,  1746,  Reynish  and  Martin.  Elizabeth  Philips  by 
her  will  devised  her  real  estate  to  her  daughter  JMartha  and  her 
heirs  for  ever ;  and  then  says,  "  If  my  daughter  Mary  many 
"  with  the  consent  of  the  trustees  (therehi  particularly  named) 
"  or  the  major  part  of  them,  signified  in  writing  before  such 
"  marriage  had,  then  and  not  otherwise  I  give  and  devise  to  my  *  - :  " 
"  said  daughter  Mary  the  sum  of  800/. :"  And  afler  comes  a 
clause,  "  And  I  do  hereby  charge  all  my  aforesaid  real  estate 
"  with  all  my  debts  of  all  kind,  and  with  all  my  legacies."  The 
testatrix  died,  leaving  issue  the  said  two  daughters  Martha  and 
Mary.  Mary  married  Thomas  Reynish  the  plaintiff,  without 
the  consent  of  the  trustees.  And  the  bill  was  brought  by  Thomas 
Reynish,  as  representative  and  administrator  of  Mary  his  wife,  [178] 
for  an  account  of  the  personal  estate,  and  that  the  same  might  be 
applied  in  payment  of  the  said  legacy  of  800/. ;  and  in  case  the 
personal  estate  should  not  be  sufficient,  that  then  the  real  estate^ 
or  so  much  thereof  as  will  make  good  the  deficiency,  might  be 
sold,  and  the  money  arising  thereh-om  applied  for  that  purpose. 
This  case  coming  on  to  be  heard  at  the  rolls,  the  personal  estate 
Biot  being  sufficient,  Fortescue  master  of  the  rolls  decreed  the 
'eal  estate  to  be  sold  for  payment  of  the  legacy.  The  defendants 
appealed  from  the  decree,  and  the  cause  now  standing  for  judg- 
Dient,  lord  Hardwicke  delivered  his  opinion  to  the  following 
effect :  First,  I  will  consider  this  as  if  it  had  been  a  mere  per- 
^nal  legacy,  and  payable  out  of  the  personal  estate.  Secondly, 
I  will  consider  it  as  if  it  had  been  charged  on  the  real  estate 
originally.  As  to  the  first^  I  apprehend,  that  taking  this  as  a 
^^^^st^  personal  legacy,  the  plaintiff  by  the  rulefi  of  the  civil  and 
VOL.  ly.  o 
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ecclesiastical  law,  and  which  have  been  constandy  adhered  to 
in  this  court,  will  be  intitled  to  the  legacy ;  for  it  is  an  established 
rule  in  the  civil  law,  and  has  long  been  the  doctrine  of  this  court, 
that  where  a  personal  legacy  is  given  to  a  child  on  condition 
of  marrying  with  consent,  this  is  not  looked  on  as  a  condition 
annexed  to  the  legacy,  but  as  a  declaration  of  the  testator  in  ter- 
rorem:  And  indeed  the  civil  law  makes  such  conditicms  void, 
notwithstanding  the  legacy  be  given  over,  but  that  has  not  been 
received  so  in  this  court ;  but  whenever  the  legacy  is  given  over 
for  breach  of  the  condition,  the  gift  over  shall  take  place  upon 
this  foundation,  because  it  thereby  appears  clearly  that  the  per- 
son to  whom  it  was  given  over,  was  in  the  mind  and  contempla- 
tion of  the  testator  at  the  time  of  making  his  will ;  but  in  the 
present  case  there  is  no  such  gift  over.     The  second  consider- 
ation is,  what  the  consequence  will  be,  taking  this  legacy  as  a 
charge  originally  laid  upon  the  lands,  and  not  merely  personal. 
In  the  will  it  is  first  of  all  a  personal  legacy,  issuing  out  of  per^ 
sonal  estate ;  but  then  the  testatrix  afterwards,  at  the  close  of 
her  will,  charges  all  her  real  estate  with  all  her  debts  and  lega- 
cies.    If  it  had  been  orimnally  charged  upon  the  land,  and  given 
upon  the  condition  berore-mentioned,  it  could  not  have  been 
contended  that  the  plaintiff  could  have  recovered  it  after  breach 
of  the  condition ;  and  indeed  it  would  be  contrary  to  the  rule  of 
the  conmion  law,  (to  decree  for  the  plaintiff)  which  always  far 
C  179  3    yours  the  heir,  and  contrary  to  the  determination  in  Harvey  and 
Ashtofij  for  the  difference  taken  there  is,  that  this  court  follows 
the  rule  of  the  civil  law,  because  that  was  the  original  jurisdic* . 
tion  for  the  recovery  of  personal  legacies ;  but  whenever  land  is 
m  question,  or  to  be  affected,  this  court  followeth  the  rule  of 
the  common  law;  and  in  all  cases,  whereof  this  court  takes 
cognizance  of  suit,  where  the  original  jurisdiction  arises  in  another 
court,  the  rule  of  this  court  is  always  to  follow  the  law  of  that 
other  court ;  for  if  this  court  did  not  pursue  that  rule,  there 
would  be   different  remedies  in  different  courts,  which  would 
create  great  inconvenience,  and  the  rule  of  right  in  different 
courts  would  be  different.     But  though  this  be  so  in  the  case  of 
a  personal  legacy,  it  is  not  so  in  regard  to  lands  affected  or 
charged  with  legacies,  because  the  property  of  land  must  be 
governed  by  the  law  of  England ;  and  where  it  is  a  legacy  charged 
upon  land,  it  must  have  the  same  consideration  as  a  devise  of 
the  land  itself  would  have  had.     And  I  am  of  opinion,  if  this 
case  stood  as  an  original  charge  upon  land,  the  plaintiff  could 
have  no  right  to  demand  it.     But  diis  being  an  original  personal 
legacy,  the  plaintiff  is  intitled  to  have  an  account  of  the  personal 
estate  of  the  testatrix,  but  not  of  her  real  estate.     But  as  the 
personal  estate  may  be  exhausted  by  the  payment  of  debts  and 
fegacies,  the  next  question  will  be,  whether  this  court  cannot 


Ci3ltll0«    Form  and  manner*  198 

marshal  the  assets  in  such  a  manner,  as  to  give  the  plaintiff 
are  medy  out  of  the  real  estate :  And  as  the  real  estate  is  ex- 
pressly charged  with  the  payment  of  all  debts  and  legacies,  and 
this  legacy,  by  the  event  which  has  happened,  falls  out  to  be  a 
charge  upon  the  personalty  only;  I  am  of  opinion,  that  the 
plaintiff  ought  to  stand  in  the  place  of  such  creditors  or  legatees 
as  have  received  a  satisfaction  out  of  the  personal  assets :  And 
to  order  it  so,  is  the  constant  rule  and  practice  of  this  court 
8  Jtk.  SSO.     1  Wilson,  130. 

In  the  case  of  Needham  and  Vernon,  25  C  2.,  lands  were 
devised  in  trust  for  raising  portions  for  daughters,  payable  upoa 
their  marriages  with  consent  of  the  trustees ;  but  if  they  married 
without  consent,  then  to  remain  over  to  another.  The  daughters 
were  cdd,  and  never  intended  to  marry,  but  to  lay  out  their  por- 
tions in  a  purchase  of  annuities  for  their  lives.  And  it  was  hel4 
that  they  should  have  their  portions  immediately,  upon  giving 
security  to  indemnify  against  the  persons  to  whom  the  portions 
were  devised  over.  —  And  the  like  hath  been  decreed,  upon 
giving  security  to  refund,  if  the  condition  should  be  broken. 
iJbr.Eq.Cas.  111. 

[In  Scoit  V.  Tyler,  2Bro.  C.C.431.,  the  testator  Richard  Kee di-    C  180  ] 

rected  his  trustees  to  purchase  10,000/.  South^Sea  annuities,  and 

willed  that  one  moiety  of  that  stock  should  be  transferred  to  hia 

good  daughter  Margaret  Christiana  Tyler,  of  whom  he  was  the 

putative  uther,  at  her  age  of  twenty«one  years^  if  she  should  then 

be  unmarried,  and  the  other  moiety  at  her  age  of  twenty-fivQ 

years,  if  she  should  then  also  be  unmarried ;  but  in  case  shq 

should  marry  befojre  twenty-one  with  consent  of  her  mother,  \m^ 

directed  certain  settlements  to  be  made;  and  in  case  she  should 

die  before  twenty-five  unmarried,  he  gave  the  10,000/.  to  the 

mother,  whom  he  also  made  residuary  legatee.     The  daughter, 

who  had  other  property  given  her  by  the  will,  married  under 

twenty-one  against  Uie  consent  of  her  mother,  who  entered  into 

trade  and  became  a  bankrupt ;  and  the  question  was  between 

the  daughter  and  the  assignees  of  the  mother.     Per  lord  Tkur- 

bm  C.  after  full  argument :    ^^  An  injunction  to  ask  consent  is 

^'  lawful,  as  not  restraining  marriage  generally ;  a  condition  that 

^  a  widow  shall  not  marry  is  not  unlawful.     An  annuity  during 

"  widowhood ;    a  condition   to   marry  or  not  marry  Titius  ia 

'<  good.(/)    A  condition  prescribirig  due  ceremonies  and  place  of 

^  marriage  is  good :  still  more  is  a  condition  good  which  only 

^  limits  the  time  to  twenty-one,  or  any  other  reasonable  age^ 

"  provided  it  be  not  used  evasively  as  a  cover  intending  to  re* 

^  strain  marriage  generally.   And  it  is  agreed  on  all  bajads»  that 

*"  I  ■■        ■  -LI       I' 

(/)  Stone  V.  Theed,  2  Bro.C.C.  243. 

o  2 
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**  (however  restrictive  of  marriage)  when  the  legacy  is  given  over 
"  to  other  uses,  the  testator  shall  be  deemed  to  regard  those 
uses.  I  am  of  opinion,  that  the  daughter  having  married  at 
eighteen,  improvidently  (as  far  as  appears)  and  against  the 
anxious  consent  of  the  mother,  never  came  under  the  descrip- 
tion to  which  the  gift  of  the  10,000/.  South-Sea  annuities  was. 
'^  attached  i  it  is  therefore  void,  and  part  of  the  residue,  and  be- 
longs to  the  assignees  of  the  mother.'*] 
Condition  32.  If  a  legacy  be  given  on  condition  not  to  dispute  the  will, 
tamiUeto^  and  the  legatee  commenceth  a  suit  whereby  he  disputes  the  va- 
Hm  exe-  lidity  of  the  will,  yet  this  is  no  forfeiture  of  the  legacy,  if  there 
««tor.  was  probable  cause  of  contesting  it.     3  Bac.  Abr,  479. 

And  even  although  there  be  no  probable  cause ;  yet  where  a 
legatee,  or  other  person  interested,  hath  a  right  to  see  the  will 
proved  in  solemn  form,  his  making  use  of  that  right  cannot  (as 
it  ^eemeth)  be  deemed  a  disturbance. 
[  181  ]  E,  1724,  Nuti  and  Burr  el.  The  testator  gives  to  jB.  a  legacy, 
on  pain  of  forfeiture  of  it  in  case  he  should  give  his  wife  (whom 
he  made  executrix)  any  trouble  in  relation  to  his  estate.  B.  brings 
a  bill  against  the  wife,  for  which  there  was  very  little  colour,  and 
amongst  other  things  demands  his  legacy.  Tne  chancellor  was 
of  opinion  that  the  suit  was  very  frivolous,  but  would  not  declare 
the  legacy  forfeited.     Cha,  Ca,  King^  1 . 

But  in  the  case  of  Cleaver  and  Spurling^  T.  1729,  a  person 
by  his  will  gives  a  legacy  to  his  daughter,  provided  that  if  she  or 
her  husband  refuse  to  give  a  release,  or  put  the  executor  to  any 
trouble,  the  same  shall  go  aver  to  her  sister's  children.  The 
daughter  and  her  husband  (being  within  the  custom  of  the  city 
of  London)  sue  for  her  orphanage  part  Decreed,  that  the  legacy 
was  forfeited ;  for  however  it  might  have  be^n  construed  to  be 
intended  only  in  terrorem^  yet  being  devised  over,  and  by  that 
means  a  right  to  this  legacy  being  vested  in  a  third  person,  a 
court  of  equity  could  not  devest  it  or  call  it  back  again.  2  Peer^ 
Will.  528. 

H.  1710,    Webb  and  Webb.     The  fether  gave  a  legacy  of  40/. 
to  his  son,  upon  condition  that  he  should  not  disturb  the  trustees. 
They  applied  to  the  court  for  an  execution  of  the  trust,  and  that 
he  might  either  join  with  them  in  a  sale,  or  lose  the  legacy.   And 
it  was  decreed  accordingly,  by  Harcourt  lord  chancellor.     1  P. 
Will.  136.     [But  Mr.  Coxe,  in  his  note  to  this  case,  observes, 
that  such  conditions  are  considered  to  be  merely  in  terrorem^ 
and  therefore  void,  unless  the  legacy  be  given  over,  as  in  Cleaoer 
V.  Sparling.      Litigation  in  the  sense  of  the  condition  means 
vexatious  litigation  when  there  is  not  probabilis  causa.      See  Ifir 
gram  v.  Strong  and  others^  2  Phil.  R.  294.] 
•jliin^t  ^^*  ^^  ^  ^^  ^y  some,  that  if  land  be  devised  to  one,  and  afler 
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in  the  same  will  to  another,  they  shall  take  it  as  joint  tenants,  deyiaed 
Gilb.  159.(1)  *'^- 

But  by  lord  Coke^  The  last  devise  taketh  place;  the  same  being 
for  so  much  a  countermand  of  the  former  part  of  the  will.  Ana 
of  this  opinion  was  lord  Hardwicke  in  the  case  of  Ulrich  and 
Lichfield  above  mentioned,  though  (he  said)  the  later  opinions 
have  taken  it  otherwise.     1  Inst,  112.     2  Atk,  372. 

But  as  to  this,  it  seemeth  that  no  certain  rule  can  be  laid  down; 
but  the  determination  will  vary  according  to  the  particular  cir- 
cumstances in  each  will.   2  Atk.  374«.  {m) 

34.  A  devise  by  one  joint  tenant  of  land  devisable,  which  he    r  igg  1 
holdeth  in  fee,  at  his  death,  jointly  with  a  stranger,  is  not  good ;  Things 
But  if  such  devisor  doth  survive  ail  his  companions,  then  such  which  a 
devise  is  good.     Perk.  219.  f^  ^ 

Also  a  man  cannot  bequeath  by  will  any  of  those  goods  or  - 
chattels  which  he  hath  jointly  with  another,  though  by  act  in  his 
lifetime  he  might  dispose  of  his  part ;  if  he  bequeath  his  portion 
thereof  to  a  third  person,  the  legacy  is  vojd,  and  the  survivor 
shall  have  the  whol^,  notwithstanding  the  will.  But  joint  mer- 
chants are  to  be  excepted  out  of  this  rule;  for  the  wares,  mer- 
chandizes, debts,  or  duties  which  they  have  as  joint  merchants  or 
partners,  shall  not  survive,  but  shall  go  to  the  executor  of  him 
that  dies;  and  this  by  the  law  of  merchants.  Lav)of  Test.  188. 
And  by  the  custom  of  the  city  of  London,  he  which  holdeth 

(1)  Ante^  p.  135. ;  and  dictum  in  Fane  v.  FanCy  H.  1681,  1  Vem. 
R.  30.  ace.  But  a  devise  of  lands  to  A  is  revoked  bv  a  devise  of  the 
same  lands  to  B.y  a  papist :  for  though  the  last  is  void  as  a  will,  it  is 
good  as  a  revocation.  Roper  v.  Constable^  8  Vin,  Ab.  141.  n.  to  pi.  2* 
'lEq.Ab.lll.pl.S,  Roper  V.  Radcliffcy  EAlHy  lOMod.2SS.  I  Bro. 
P.  C.  450.  Where  a  man  devised  lands  in  fee,  and  then  leased  the 
same  to  a  third  person ;  this  is  a  revocation  only  pro  tanto.  Perkins 
V.  Walker y  M.  1682,  1  Vern.  R.  97-  See  Coke  v.  Bullock,  Cro.  Jac.  49. 

(m)  If  a  testator  give  a  pecuniary  legacy  to  A.  by  his  will,  and  in 
a  codicil  also  give  the  same  A.  a  pecuniary  legacy,  the  legatee  i» 
entitled  to  both  sums,  except  a  contrary  intention  can  be  collected 
from  the  will ;  but  if  the  same  specific  thing,  as  a  horse  or  diamond, 
be  twice  given  to  the  same  person,  it  cannot  from  its  nature  be  doubled* 
Ridges  v.  Morrison,  I  Bro.C.C.  389.  Hoolet/w.  Hatton,  i6.390.,  'voith 
the  nuthorities  there  cited.  \_  James  v.  Semmens,  2  H.  Bla.  313.  Ingram 
V.  Strong  and  others,  2  PhiU.  R.S12.  S.  P.]  If  the'same  sum  of  money 
be  twice  given  to  the  same  person  in  one  writing,  the  presumption  is> 
that  one  legacy  only  was  intended.  And  where,  in  different  codicils 
to  a  will,  legacies  have  been  repeated  in  such  a  manner  as  to  shew 
that  the  codicils  were  meant  as  substitutions  for  one  another,  the 
legatee  has  been  decreed  to  take  under  the  last  only.  But  this  beinff 
a  question  of  presumed  intention,  parol  evidence  has  been  admitted 
to  prove  the  contrary.  Duke  of  St.  Alban^s  v.  Miss  Beauelerh  2  A^. 
636.  Campbelly.  Radnor,  1  Bro.  C.  C.  271.    Cootev.  Boyd^  2  id.  521. 
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tenements  in  London  jointly*  with  others,  may  devise  that  which 

belongeth  to  him,  without  any  other  severance.     Privilege  Lond. 

145. 

In  whit  35.  Generally,  if  the  legatory  die  before  the  legacy  be  dne^  the 

*****Ain     ^S^^  ^^  extinguished.     Insomuch  that  if  the  testator  by  his  last 

^^{^  10     will  do  bequeath  his  lands  and  tenements  to  a  man  and  nis  heirs; 

lapse.  yet  if  such  person  die  before  the  testator,  the  devise  is  merely 

void,  and  his  heirs  cannot  recover  the  land  by  force  of  the  will ; 

because  the  devisee  was  not  in  being  when  the  will  should  take 

effect :  and  the  word  ^^  heirs"  in  this  case  is  not  a  designation  of  the 

person  who  shall  take,  but  a  limitation  of  the  estate ;  for  if  it  was  a 

description  of  the  person,  then  his  widow  would  be  endowed. 

Flofmd.  345.     Swin.  35. 560.     Law  of  Test,  230. 

And  so  it  is,  if  the  devisee  of  a  copyhold  die  before  the  devisor; 
i  ite  j    notwithstanding  the  surrender  by  the  devisor  of  the  copyhold  to 
the  use  of  his  will.     Str.  445. 

And  so  also  it  is,  if  the  legatee  lives  as  long  as  the  testator, 
but  doth  not  survive  him ;  for  they  may  both  die  at  one  instant, 
as  in  a  storm  at  sea  they  may  both  be  drowned  together,  or  by 
the  falling  of  a  house  may  both  be  killed  at  once:  but  if  the 
legatee  overlive  the  testator,  even  though  it  be  but  for  a  moment, 
the  legacy  is  due,  and  may  be  recovered  by  the  executors  or  ad- 
ministrators of  the  legatee.     Law  of  Test.  231. 

M»  6  An,  Snell  and  Dee,  The  testator  bequeathed  by  his  will 
in  these  words;  I  give  100/.  a-piece  to  the  two  children  of  J,S, 
at  the  end  of  ten  years  after  my  decease.  The  children  died 
within  the  ten  years.  And  by  Camper  lord  chancellor :  This  is 
a  lapsed  legacy,  and  shall  not  go  to  the  executors  of  the  children: 
For  the  diversity  is,  where  the  bequest  is  to  take  effect  at  a  future 
time,  and  where  the  payment  is  to  be  made  at  a  future  time: 
Wherever  the  time  is  annexed  to  the  legacy  itself,  and  not  to  the 
payment  of  it ;  if  the  legatee  dies  before  the  time  of  payment,  it 
is  a  lapsed  legacy  in  that  case.     2  Salk,  415. 

T,  1721,  Befell  and  Dry.  The  testator,  amongst  other 
things,  bequeathed  the  surplus  of  his  personal  estate  unto  four 
persons  equally  to  be  divided  among  them,  share  and  share  alike; 
and  made  A.  B.  his  executor  in  trust.  One  of  the  four  residuary 
legatees  died  in  the  life  of  the  testator.  After  which,  the  testator 
died.  And  the  question  being,  to  whom  the  fourth  part  devised 
to  the  residuary  legatee  who  died  in  the  life  of  the  testator  be- 
longed ;  the  lord  chancellor,  after  time  taken  to  consider  of  it, 
delivered  his  opinion,  that  the  testator  having  devised  his  residmm 
in  fourths,  and  one  of  the  residuary  legatees  dying  in  his  lifetime, 
the  devise  of  that  fourth  part  became  void,  and  was  as  so  much 
of  the  testator's  estate  undisposed  of  by  the  will :  that  it  could 
Hot  go  to  the  surviving  legatees,  because  each  of  them  had  but  a 
iburm  plait  devised  to  him  in  common,  and  the  death  of  the 
fourth  residuary  legatee  could  liot  avail  them,  as  it  would  have 
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done  had  they  been  all  joint  tenants,  for  then  the  share  of  th^ 
legatee  dying  in  the  lifetime  of  the  testator  would  have  gone  to 
the  survivors ;  but  here  the  residuum  being  devised  in  common, 
it  was  the  same  as  if  the  fourth  part  had  been  devised  to  each  of 
the  four,  wnich  could  not  be  increased  by  the  death  of  any  of 
them.  This  share  shall  not  go  to  the  executor,  he  being  but  a  L  ^84  j 
bare  executor  in  trust ;  and  consequently  it  belongs  to  the  tes- 
tator's next  of  kin,  according  to  the  statute  of  distribution ;  and 
as  to  this,  the  executor  is  a  trustee  for  such  next  of  kin. 
1  P.  WiU.  700. 

M.  2  G.  2.  Page  and  Page.  A  person  deviseth  to  his  six 
relations,  all  his  lands  and  all  his  personal  estate,  in  trust  to  '  . 
perform  his  will,  and  after  all  these  things  discharged,  directed 
that  the  remainder  should  be  equally  divided  amongst  them, 
share  and  share  alike,  and  made  his  six  said  relations  executors. 
One  of  the  six  l^atees  died,  and  then  the  testator  died.  The 
question  was,  whether  the  share  of  that  legatee  who  died  in  the 
lifetime  of  the  testator  should  go  to  the  surviving  legatees,  ais 
part  of  the  residuum ;  or  whether  in  this  case  it  should  go  to  the 
next  of  kin  of  the  testator,  as  so  much  of  his  estate  undisposed  of* 
It  was  argued,  that  where  there  is  a  lapsed  legacy,  it  falls  into 
the  residuum  of  the  personal  estate  generally ;  But  here  a  part  of 
the  residuum  itself  is  a  lapsed  legacy,  and  consequendy  undis- 
posed of,  and  ought  to  go  to  the  next  of  kin  of  the  testator.  Fot 
the  executors  are  to  take  nothing  as  executors,  but  as  residuary 
legatees.  And  one  of  the  legatees  dying  in  the  lifetime  of  the 
testator,  his  share  must  go  according  to  the  statute  of  distribu- 
tions, as  undisposed  of     And  so  it  was  decreed.     Str.  820. 

M.  1705,  EUiot  and  Davenport.  The  testator  by  his  wiH 
reciting  that  B,  owed  him  400/.  gave  and  bequeathed  the  same 
to  him,  provided  that  out  of  it  he  paid  several  particular  sums 
in  the  wUl  mentioned  to  his  wife  and  children,  and  the  residue 
he  freely  and  absolutely  gave  him,  and  required  his  executor, 
immediately  on  his  death,  to  deliver  up  the  security,  and  not  to 
meddle  with  the  debt,  but  to  give  such  release  as  J?.,  his  ex- 
ecutors, or  administrators,  should  require.  B.  died  in  the 
lifetime  of  the  testaior.  It  was  held,  that  the  money  directed  to 
be  paid  to  the  wife  and  children  was  well  devised ;  but  as  to 
the  residue  devised  to  the  debtor  himself,  it  was  a  lapsed  legacy, 
he  dying  in  the  lifetime  of  the  testator ;  but  it  was  admitted,  that 
if  the  testator  had  said,  I  forgive  such  a  deht^  or  that  my  executor 
shall  not  demand  it,  or  shall  release  it,  that  would  have  been  a 
0ood  discharge  of  the  debt,  though  the  debtor  had!  died  in  the 
fifetime  of  the  testator.     2  Vem.  52 1 .     IP.  Will.  83. 

r.  1731,    Willing  and  Baine.     The  testator .  devised!  fey  hm 
will  200/*  a  piece  to  his  children,  payable  at  the  irrespective  ages    C  ^^^  3 
rf  twenty-one ;  and  if  any  of  them  died  before  twenty-one,  tfien 
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the  legacy  given  to  the  person  so  dying  to  go  to  the  surviving 
children.  One  of  the  children  died  in  the  testator's  lifetime. 
And  the  question  was,  whether  the  legacy  should  go  to  the 
surviving  children,  or  should  be  a  lapsed  legacy,  and  sink  into 
the  surplus.  By  the  court :  The  rule  is  true,  that  where  the 
legatee  dies  in  the  life  of  the  testator,  his  legacy  lapses,  that  is, 
it  lapses  as  to  the  legatee  so  dying ;  but  in  this  case  the  legacy 
is  well  devised  over  to  the  surviving  children.  3  P.  Will.  114.  (n) 
Devise  of  a  legacy  to  a  person  and  his  assies ;  the  legatee 

[Residuaiy  (n)  A  general  residuary  clause  passes  all  that  is  undisposed  of,  as 
clauie.]  in  case  of  a  lapse.  Brovon  v.  HiggSy  4  Ves.lOS,  [And  will  carry  estates 
not  in  te8tator*s  contemplation,  unless  the  will  contains  special  indica- 
tions of  a  contrary  intention.  Morgan  d.  Stirman  v.  Surman,  1  Taunt. 
R.  289.]  ThereU)re  a  leasehold  house,  the  bequest  of  which  to  a 
charity  failed,  was  held  to  pass  under  a  general  disposition  of  the 
residue,  and  not  to  belong  to  the  next  of  kin  as  undisposed  of.  Shardey 
V,  Baker,  4  Ves.  732. 

Campbell  v.  French.  Testator  by  his  will  gave  legacies  to  A.  and 
J?.,  describing  them  as  grand-children  of  C.  and  resident  in  America. 
By  a  codicil  he  revoked  these  legacies,  giving  as  a  reason  that  the 
legatees  were  dead.  That  fact  not  being  true,  they  were  held  intitled 
on  proof  of  identity.     3  Ves.  821 . 

Hixon  V*  Oliver.  Testator  devised  to  his  wife  "  the  sum  of  300/. 
to  be  disposed  of  as  she  thinks  proper,  to  be  paid  afler  his  death.** 
It  was  held  to  be  an  absolute  interest,  and  transmissible  to  her  admi- 
nistrator, she  having  died  intestate.     13  Ves,  108. 

Bradley  v*  Westcott.  Testator  devised  500/.  to  his  wife,  according 
to  her  appointment  by  will,  and  in  default  thereof  to  fall  into  the 
residue,  which  was  disposed  of.  It  was  held  that  the  power  of  ap- 
pointment was  not  executed  by  such  general  words  in  her  will,  as 
"  all  my  personal  estate,"  &c.  and  **  all  my  estate  and  interest 
therein."     13Fe5. 445. 

Godfrey  v.  Davis.  Testator  bequeathed  an  annuity  over,  upon  the 
death  of  the  annuitant,  to  the  eldest  child  of  A, ;  and  there  being  m 
child  at  his  death,  it  was  held  that  an  after-born  child  was  not  en- 
titled.    6  Ves.4fS. 

In  general  where  a  sum  of  money,  or  residue  of  personalty  is  be- 
queathed to  A,  for  life,  and  then,  or  if  he  die  without  issue,  or  marry, 
in  whole  or  in  part  to  B. ;  J5/s  legacy  is  considered  as  a  vested  re- 
mainder, and  transmissible  if  he  survive  the  testator,  although  he  die 
in  the  lifetime  of  A.  Pinbury  v.  Elkin,  1  Wms.  563.  Atkinson  v.  Paicet 
\Bro.9\.  Barnes -v.  Allen,  2^.181.  Godwin  v.  Munday,  ibA9l 
Monkkouse  v.  Holme,  ib.  298.  Att,  Gen.  v.  Crispin,  ib.  386.  Devisme 
v^  MeUo,  ib.  537.  Dansen  v.  Hatoes,  Amb.  276.  E,  of  Salisbury  v. 
Lambe,  ib.  383.  Benyon  v.  Maddison,  2  Bro.  75.  And  if  such  be 
the  construction  of  tlie  will,  the  court  will  secure  the  fund,  and  order 
^  <  i  the  produce  to  be  paid  accordingly.  Green  v.  Pigot,  I  Bro.  lOS* 
Billings  V.  Sandem,  ib.  393.  Notolan  v.  Nelligan,  ib.  489.  Infra^  Pay 
'         ment  of  legacies,  4. 
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died  before  it  was  paid :  adjudged,  that  }iis  administrator  shall 
have  it  as  assignee  in  law.     1  RoWs  Abr.  915. 

Where  the  legacy  is  conditional^  the  legacy  is  not  due^  until  the  Ll^?h, 
condition  be  performed :  And  therefore  if  the  legatee  die  before  cy.]    ^^ 
the  condition  is  performed,  the  legacy  is  extinguished ;  except 
in  some  few  cases.     Lanx)  of  Test.  231 . 

If  a  legacy  be  given  to  a  child,  payable  at  his  age  of  twenty- 
one  years,  and  the  child  dies  before  he  attain  that  age :  though 
the  administrator  of  the  child  is  entitled  to  the  legacy,  yet  he 
shall  not  have  it  till  such  time  as  the  child,  if  he  had  lived, 
would  have  attained  his  age  of  twenty-one  years.  2  Vem.  199. 
1  P.  WiU.  478. 

But  if  a  legacy  be  devised  to  a  child,  payable  at  his  age  of 
twenty-one  years,  and  if  he  dies  before  that  age,  then  the  legacy 
to  go  over  to  another;  in  this  case  if  the  child  dies  before  he 
attains  the  age  of  twenty-one,  the  second  legatee  shall  have 
the  legacy  immediately.  2  Vem.  283.  2  P.  WiU,  478.  Viner^ 
Devise^  G.  d.  35.     {Laundy  v.  Williams.) 

So  if  a  legacy  be  given  to  an  infant,  to  be  paid  at  his  age  of  C  ^^^  1 
twenty-one  years,  and  the  executors  to  pay  interest  for  it  until  it 
becomes  payable :  if  the  in&nt  dies  before  twenty-one,  it  is  due 
presently  to  the  executor  or  administrator  of  the  infant :  but  if 
no  interest  was  to  be  paid  for  it,  then  it  shall  not  be  paid  until 
such  time  as  the  infant  would  have  come  to  twenty-one  in  case 
he  had  lived ;  because  there  it  is  a  benefit  the  testator  intended 
to  the  executor  by  keeping  it  in  his  hands ;  but  in  the  other 
case  it  would  be  none,  when  interest  was  payable.    2  Freem.  64. 

So  where  the  testator  bequeathed  to  an  infant  1000/.  payable 
at  twenty-one;  and  in  the  meantime  the  infant  to  have  the 
yearly  sum  of  20/.,  not  amounting  to  the  interest  of  the  legacy 
given  him.  The  infant  died  before  twenty-one.  It  was  held  by 
Raymond  chief  justice,  Jekyl  master  of  the  rolls,  and  Eyre  chief 
justice,  that  the  executors  of  the  infant  should  wait  for  their 
legacy,  till  such  time  as  the  infant,  had  he  lived,  would  have 
been  twenty-one;  it  being  unreasonable  that  the  executors  of 
the  infant,  standing  in  his  place,  should  be  in  a  better  case  than 
the  infant  himself  would  have  been,  had  he  been  living ;  and  it 
was  to  be  presumed,  that  the  testator  had  made  a  computation 
of  his  estate,  and  considered  when  the  same  would  bear  and 
allow  of  the  payment  of  this  legacy ;  and  that  no  reason  could 
be  given  why  an  uncertain  accident  should  accelerate  the  pay- 
ment of  this  legacy  before  the  time^  which  was  at  first  intended 
for  that  purpose.     2  P.  Will.  335.     [('  hester  v.  Painter,  (o)] 

(o)  Joseph  Smith  gave  all  his  personal  estate  to  his  wife  upon  the 
following  considerations :  inter  al,  that  at  the  decease  of  his  said  wife, 
or  if  she  should  marry  again,  500/.  be  paid  to  his  sister  Sarah  Smith 
out  of  the  aforesaid  estate,  within  six  months  af^er  her-  decease  or 
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Generally,  it  is  to  be  considered,  whether  the  time  be  joined 
to  the  substance  of  the  legacy,  or  to  the  payment :  If  it  be  joined 
to  the  substance  of  the  legacy,  and  the  legatee  dies  before  the 
day,  the  legacy  is  gone ;  as  if  the  testator  gives  to  B.  100/.  when 
he  cometh  to  the  age  of  twenty-one  years,  and  B»  dieth  before, 
the  legacy  will  not  go  to  his  executors  or  administrators :  But 
[  187  3  ^  ^^  ^^y  be  joined  to  ihe  payment  of  the  legacy,  the  executors 
or  administrators  of  the  legatee  shall  have  the  legacy,  though 
the  legatee  die  before  the  day;  as  if  the  testator  bequeath  100/. 
to  J3.,  and  wills  that  it  shall  be  paid  to  B.  when  he  attains  the 
age  of  twenty-one  years ;  yet  his  executors  or  administrators 
may  recover  the  legacy  when  the  time  is  expired  that  B,  should 
have  attained  that  age  if  he  had  lived.     Law  of  Test.  232,  2SS. 

And  this  is  agreeable  to  the  rule  of  the  civil  law,  which  is, 
that  if  a  legacy  be  devised  to  one  generally,  to  be  paid  or  pay- 
able at  the  age  of  twenty-one,  or  any  other  age;  yet  this  is 
such  an  interest  vested  in  the  legatee,  that  his  executor  or 
administrator  may  sue  for  and  recover  it ;  for  it  is  debitum  in 
prijesenti,  though  solvendum  injuturo,  the  time  being  annexed  to 
the  payment,  and  not  to  the  legacy  itself:  So  if  the  legacy  is 
made  to  carry  interest;  though  the  words  to  bepaid^  ox  payable^  be 
omitted,  it  shall  be  an  interest  vested.  But  if  a  legacy  be 
devised  to  one  at  twenty-one,  or  if  or  ixihen  he  shall  attain  the 
age  of  twenty-one,  and  the  legatee  dies  before  he  attains  that 
a^e,  the  legacy  is  lapsed.  But  where  the  legacy  is  to  arise  out 
of  a  real  estate ;  this,  by  the  better  authorities,  shall  not  go  to 
the  representative  of  the  legatee,  but  shall  sink  in  the  inherit- 
ance for  the  benefit  of  the  heir,  as  much  as  if  it  was  a  portion 
provided  by  a  marriage  settlement.  But  when  the  legacy  is  to 
be  paid  out  of  2i  personal  estate,  the  above  distinction  hath  been 
allowed  of;  and  Cen^^  lord  chancellor  said,  that  though  it  was  a 
first  introduced  upon  very  slender  reasons,  and  probably  upon  no 
other  but  fi*om  a  constant  willingness  in  the  civil  law  to  stretch 
in  favour  of  a  particular  legatee,  against  the  residuary  legatee  who 
went  away  with  the  whole  surphis  of  the  personal  estate ;  yet  as 
the  chancery  hath  now  a  concurrent  jurisdiction  with  the  spi- 
ritual court  in  matters  of  this  nature,  he  thought  it  highly 
reasonable  that  there  should  be  a  conformity  in  their  resolutions, 
that  the  subject  might  have  the  same  measure  of  justice^  in 
which  court  soever  he  sued.     Ijvw  of  Test.  242,  243. 

So  in  the  case  of  Boycot  and  others  against  Cotton  and  others^ 
Nov.  24.  1 73S.     It  was  said  by  the  lord  chancellor  Hardwicke^ 


marriage.  Sarah  Smith  died,  living  the  wife;  and  the  court  of 
exchequer  held  that  the  legacy  was  not  given  till  after  tlie  wife's 
death  or  second  marriage,  and  therefore  lapsed.  Norris  v,  Hifth* 
waite,  1  Bro.  C.  C.  182. 
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that  it  is  now  settled,  whether  the  portion  charged  upon  land 
be  given  with  or  without  interest,  by  deed  or  by  will,  if  the 
person  dies  before  the  age  at  which  it  becomes  payable,  it  shall 
sink  into  the  estate.     1  Atk,  555. 

M.  1682,  Smith  and  Smith.  The  testator  devised  100/.  to 
his  daughter  for  her  portion,  chargeable  upon  a  teal  estate,  and 
payable  at  twenty-one ;  and  the  daughter  died  before  twenty-  [  188  1 
one:  the  portion  shall  sink  in  the  land.  But  it  is  otherwise, 
if  no  time  had  been  limited  for  the  payment  of  the  portion ;  for 
ui  that  case  it  goes  to  the  executor  of  the  daughter.  And  there 
is  no  difference,  whether  the  portion  is  secured  by  settlement  or 
by  will,  if  it  be  to  be  raised  out  of  a  real  estate,  and  the  party 
dies  before  it  is  payable ;  for  in  either  case  it  sinks  in  the  lands. 
2  Fern.  92. 

H,  1 690,  Norfolk  and  Guildford.  The  testator  by  will  charged 
his  lands  with  6000/.  for  the  child  his  wife  was  then  ensient  with, 
if  it  proved  a  daughter ;  with  a  clause  of  entry  for  non-payment. 
A  daughter  is  bom ;  who  dies.  It  was  decreed,  that  the  6000/. 
should  not  be  raised  for  the  benefit  of  her  administrator.  2  Fern. 
208. 

M.  1684,  Bartholomew  and  Meredith,  The  testator  devised 
lands  to  be  sold  for  payment  of  portions  to  younger  children, 
and  one  of  the  children  dies  after  the  portion  was  payable, 
though  before  the  lands  sold.  It  was  held,  that  it  being  an  inte- 
rest vested,  his  administrator  should  have  it.     1  Fern.  276. 

JS.  1701,  Jackson  and  Farrand.  The  testator  by  will  gave 
500/.  to  his  daughter,  to  be  paid  by  his  executor  at  the  age 
of  twenty-one  out  of  his  personal  estate  and  the  rents  of  his  real ; 
and  if  not  raised  by  that  time,  the  executors  to  stand  seised  and 
take  the  rents  till  500/.  is  raised ;  and  after  payment  gives  the 
land  to  his  son.  The  daughter  marries  at  eighteen,  and  dies 
under  twenty-one,  leaving  issue  a  daughter.  The  husband  takes 
administration.  It  was  held,  that  the  portion  should  be  raised, 
and  that  by  a  sale,  though  the  land  would  produce  little  more 
than  the  500/.  2  Fern.  424.  [But  this,  lord  Hardwicke  said, 
is  an  anomalous  case,  and  no  stress  ought  to  be  laid  upon  it 
1  Atk.  556,'] 

H.  1740,  Lawthei^  and  Condon.  Thomas  Condon,  esquire, 
by  his  will  gave  unto  his  daughter  Diana  Condon  the  sum  of 
1000/.,  to  be  raised  and  paid  unto  her,  immediately  after  the 
decease  of  her  mother,  out  of  her  mother's  jointure  lands,  with 
interest  of  six  pounds  in  the  hundred  from  the  death  of  her 
mother  till  the  same  should  be  paid.  Thomas  Condon  dies. 
After  which,  his  daughter  Diana  intermarries  with  sir  William 
Lowther,  and  dies  in  the  lifetime  of  her  mother.  Last  of  all 
the  mother  dies.  And  sir  William  Lowther,  as  administrator 
to  his  wife,  brings  his  bill  for  the  recovery  of  the  1000/.     It  was 
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insisted  by  the  defendant  the  heir  at  law,  that  as  the  said  sum 
was  to  be  raised  and  paid  out  of  the  lands,  and  the  late  lady 
[  189  ]  Lowther  died  before  the  time  when  this  sum  became  payable, 
namely,  before  the  death  of  her  mother  the  testator's  widow,  the 
same  ought  to  sink  into  die  estate  for  the  benefit  of  the  heir,  and 
ought  not  now  to  be  raised.  By  Hardwicke  lord  chancellor : 
It  is  clear,  if  this  were  to  be  paid  out  of  a  personal  estate,  it 
would  have  been  transmissible  to  an  administrator :  It  is  indeed 
true,  that  it  hath  been  an  established  rule  in  general,  as  to  real 
estates,  that  where  a  legatee  dies  before  the  time  of  payment  of 
the  legacy,  it  shall  sink  into  the  estate ;  but  with  regard  to  por- 
tions or  fortunes  for  daughters,  the  circumstance  of  the  legatee 
is  to  be  considered ;  as  where  a  portion  is  given  to  one  imme- 
diately payable  when  she  attaineth  the  age  of  twenty-one  or 
marrieth,  and  such  person  dietli  before  either  of  the  contingen- 
cies happeneth,  it  ought  to  sink,  because  the  legatee  wanted  no 
personal  provision  ;  but  in  this  case,  as  lady  Lowther  was  mar- 
ried, and  lived  married  for  some  years,  there  is  the  less  reason 
that  it  should  sink.  And  it  was  decreed,  that  this  was  an  interest 
vested,  and  as  such  transmissible  to  the  administrator,  and  the 
legacy  should  not  sink  into  the  estate  for  the  benefit  of  the  heir 
at  law.  [But  this  determination  was  upon  particular  circum- 
stances in  the  will,  manifesting  an  intention  tibat  the  portion  in 
this  event  should  not  sink  into  the  inheritance,  but  be  transmis- 
sible ;  and  particularly  because  the  remoteness  of  the  time  of 
payment  did  not  arise  from  the  circumstances  of  the  persons,  but 
of  the  estate ;  the  legacy  being  ordered  to  be  paid  as  soon  as 
the  estate  should  be  disincumbered.  And  upon  the  same  ground, 
the  like  was  determined  afterwards  in  the  case  of  Sherman  and 
Collins,  Feb.  4.  1745,    2  Atk.  127.  130.     3  Atk.  319.] 

But  it  is  said,  if  a  legacy  be  chargeable  both  upon  the  real 
and  personal  estate ;  then  so  much  thereof  as  the  personal  estate 
will  extend  to  pay,  shall  go  to  the  executors  or  administrators 
of  the  child ;  for  in  such  case,  as  far  as  the  executor  or  admi- 
nistrator claims  out  of  the  personal  estate,  he  shall  succeed  ac- 
cording to  the  rule  of  the  spiritual  court  where  these  things  are 
determinable,  although  the  infant  legatee  dies  before  the  por- 
tion or  legacy  becomes  due  :  but  so  far  as  such  legacy  is  charged 
upon  the  land,  the  court  of  chancery  will  not  countenance  the 
loading  of  an  heir,  merely  for  the  benefit  of  an  administrator. 
IP.  Will.  276.  601. 

r  190  ]  ^^^  ^^  ^^  ^^^  ^^  ^^^  ^^^  Clark,  July  1,  1739,  lady  Craven 
devised  to  Godfi'ey  Clark  (whom  also  she  made  executor  and 
residuary  legatee)  her  messuage  and  tenement  in  Lincoln's-Inn- 
Fields,  and  all  her  real  and  personal  estate  not  otherwise  dis- 
posed of,  to  the  intent  that  out  of  the  said  real  and  personal 
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estates  so  devised,  her  several  legacies  might  be  paid :  amongst 
which,  she  gave  to  Thomas  Lewis,  to  be  paid  within  one  year 
and  a  half  after  her  decease,  2000/.  in  tinist  and  for  the  use  of 
his  daughter  Mary  Lewis,  to  be  put  out  at  interest,  and  the 
principal  and  interest  to  be  paid  to  her  at  her  age  of  eighteen, 
or  marriage,  which  should  first  happen.  Thomas  Lewis  died 
in  the  lifetime  of  the  testatrix.  Mary  Lewis  died  about  half  a 
year  after  the  testatrix,  unmarried.  The  representative  of  Mary 
brought  his  bill  to  have  the  2000/.  paid  to  him.  The  defendant 
Clark  admitted  personal  assets  sufiicient,  but  submitted  to  the 
court  whether  the  plaintiff  was  intitled,  and  insisted  that  the 
house  in  Lincoln's-Inn-Fields  was  in  the  first  place  charged  with 
this,  and  that  it  was  not  a  charge  merely  on  the  personal  estate, 
but  on  the  mixed  fiind  of  real  and  personal ;  and  therefore  the 
legatee  dying  before  the  day  of  payment,  it  ought  to  sink.  By 
the  lord  chancellor  Hardwicke :  The  infant  dying  before  the  time 
of  payment  to  the  trustee,  I  am  of  opinion  makes  this  legacy 
not  raisable  for  the  benefit  of  the  plaintiff  her  representative.  If 
a  legacy  is  given  out  of  a  personal  estate  payable  at  a  certain  time; 
or  if  given  at  a  certain  time,  and  interest  in  the  meantime ;  it  is 
a  vested  legacy.  But  the  rule  of  this  court  as  to  legacies  out  of 
real  estates  is  otherwise ;  for  if  given  at  a  certain  time,  or  pay- 
able at  a  certain  time,  yet  if  the  legatee  dies  before  the  time  is 
come,  it  sinks  into  the  inheritance.  So  when  a  legacy  is  given 
out  of  a  mixed  fimd  of  real  and  personal  estate,  at  a  certain  time, 
or  to  be  paid  at  a  certain  time ;  the  construction  is  the  same  as 
if  given  out  of  a  real  estate  only.  There  is  but  a  slight  differ- 
ence between  the  cases  of  legacies  given  at  a  day,  or  payable  at 
a  day ;  but  the  distinction  is  adhered  to,  only  to  give  a  consen- 
taneous jurisdiction  with  the  ecclesiastical  courts ;  nor  is  there 
any  case  that  I  know  of  to  warrant  a  distinction  between  lega- 
cies given  out  of  a  mixed  fund  of  real  and  personal  estate,  and 
out  of  real  estate  only.  If  the  infant  had  survived  the  year  and 
half  (for  the  death  of  the  trustee  makes  no  distinction)  it  would 
have  been  extremely  clear  she  would  have  been  intitled  to  the 
legacy ;  and  if  then  she  had  died  before  eighteen  or  marriage, 
her  representatives  would  have  been  intitled.  But  if  this  had  [  191  3 
been  merely  personal;  as  she  diei  within  the  year  and  half,  her 
representative  could  not  have  been  intitled :  for  the  whole  gift  is 
in  the  direction  of  the  payment ;  which  makes  that  the  substance. 
In  the  present  case,  it  is  not  a  legacy  merely  out  of  a  personal 
estate,  but  out  of  both  funds,  and  the  real  charged  in  the  first 
place  on  the  estate  in  Lincoln's-Inn -Fields.  And  this  construc- 
tion is  more  agreeable  to  the  intention  of  the  testatrix,  as  the 
sum  was  intended  clearly  as  a  portion  for  Mary :  And  the  court 
always  goes  as  far  as  it  possibly  can,   to  hinder   the   raising 
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portions  out  of  land  for  the  benefit  of  representatives.     1  Jtk. 
510.  (jo) 
flotpliii*  36.  The  question,  how  far  the  executor  shall  be  intitled  to  the 

t"^'?*'"  surplus,  although  he  be  not  by  the  express  words  of  the  will 
appointed  residuary  legatee,  hath  been  long  litigated,  and  re- 
ceived a  diversity  of  determinations.  ' 
t  19£  ]  In  the  case  of  Foster  and  Munt^  M.  1687,  the  testator  devised 
particular  legacies  to  his  children,  and  grandchildren,  and  10/. 
a  piece  to  his  executors  for  their  care ;  the  surplus  of  the  personal 
estate  being  5000/.  and  upwards.  The  question  was,  whether  the 
surplus  should  be  a  trust  for  the  children,  or  go  to  the  executors. 
And  it  was  decreed  a  trust  for  the  children.  For  as  tlie  legacy  to 
the  executors  was  given  for  their  care,  unless  such  care  was  to 
turn  to  the  benefit  of  others,  and  not  of  themselves,  the  will 
would  be  absurd ;  and  therefore  it  necessarily  followed,  that  the 
testator  designed  them  only  to  be  trustees  for  the  next  of  kin. 
1  Vem.  473.  2  Vern.  648.  And  although  no  such  declaration 
had  been  made,  yet  the  legacy  being  given  generally,  the  law 
made  the  same  construction,  and  it  was  for  their  care ;  it  being 
impossible  to  imagine,  that  the  testator  would  give  a  general 
legacy,  if  he  intended  the  executor  should  take  the  whole.  2  Jbr. 
Cas.  Eq.  443. 

{p)  This  distinction  between  a  portion  and  other  legacy  was  recog- 
nised in  Da'wson  v.  Killet,  IBro.  C  C.  119.;  where  the  testator  gave  an 
estate  to  his  wife  for  life,  and  if  there  should  be  no  issue  between  them, 
then  to  Killet,  charged  with  several  sums  to  different  legatees.  One 
of  these  survived  the  testator,  but  died  before  the  wife;  and  lord 
Thurlotoe  C.  held  the  charge  vested  and  transmissible  to  his  repre- 
sentatives for  *^  in  the  case  of  a  portion,  the  court  has  construed  a 
sum  so  given  to  be  so  connected  with  the  purpose  for  which  it  was 
given,  that  it  was  not  intended  to  be  given  for  any  other  purpose ;  so 
that  the  purpose  failing,  the  land  ought  not  to  be  charged."  But 
"  this  is  a  devise  after  the  death  of  the  wife  to  Killet,  and  the 
testator  charges  the  estate  of  Killet  (meaning  the  interest  of  Killet  in 
the  estate)  with  the  sums  in  question,  which  distributes  the  estate 
between  Killet  and  the  legatees.  Upon  the  death  of  the  testator,  the 
^  remainder  vested  in  Killet ;  and  the  moment  it  vested  in  Killet,  the 

^  *  charges  vested  in  those  to  whom  they  were  given."  See  also  Tunstal 
V.  Bracken,  I  Bro.  C.C,  124.  2d  ed.  S.  C.  Amb.  167.  Manning  y, 
Herbert,  ib.  515.  Jeale  v.  Tickener,  ib.  703.  And  in  Embrey  v.  Martin^ 
Amb.  230.,  lord  Hardwicke  said  of  such  a  legacy,  it  is  a  conditional 
limitation,  and  there  is  a  legal  remedy  for  raising  the  money :  it  is  a 
condition  subsequent,  as  all  conditions  turned  into  limitations  are :  It 
is  to  be  raised  atter  J.  T.  (the  remainder  man)  comes  into  possession. 
Note,  A  legacy  may  vest,  subject  to  be  devested  by  a  subsequent 
appointment  of  a  person  to  whom  the  testator  gives  such  power,  or  by 
the  birth  of  another  child,  or  the  legatee's  dying  under  twenty-one,  &c» 
Earl  of  Salisbury  v.  Lambe,  Amb.  383.  Shepherd  v.  Ingram,  ib.  448. 
fValcott  V.  Hall,  2  Bro.  C.  C.  305. 
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H,  1697,  Earl  of  Bristol  and  HungerforcL  The  testator  de- 
vised lands  to  be  sold  for  payment  of  his  debts,  and  ordered 
that  the  surplus  should  be  deemed  part  of  his  personal  estate 
and  go  to  his  executors,  and  gave  to  his  executors  100/.  a  piece 
as  a  legacy.  The  question  was,  whether  the  executors  should 
have  the  surplus  to  their  own  use,  or  should  distribute  according 
to  the  statute  of  distribution*  For  the  executors  it  was  insistec^ 
diat  the  surplus  should  be  part  of  his  personal  estate,  and  go  to 
them,  and  that  he  meant  it  to  dieir  own  use ;  and  his  giving 
them  a  legacy  of  100/.  a  piece  cannot  alter  the  case,  for  the  sur- 
plus perhaps  might  be  nothing ;  and  therefore  he  gave  them  die 
100/.  that  they  might  at  all  events  be  sure  of  something,  and 
not  to  exclude  them  the  benefit  of  the  surplus :  and  this  being 
a  devise  of  the  surplus,  after  debts  and  legacies  paid,  cannot  be 
a  trust  in  them,  for  then  all  their  trust  is  performed,  when  debts 
and  l^acies  are  paid.  On  the  other  side  it  was  said,  that  the 
words  in  the  will,  that  the  surplus  should  be  part  of  his  personal 
estate  and  go  to  his  executors^  were  only  intended  to  exclude  the 
heir,  who  else  would  have  had  it,  and  not  to  give  any  greater  in- 
terest to  his  executors  than  they  would  have  had  otherwise. 
And  of  that  opinion  was  the  lord  chancellor,  who  decreed  that 
they  were  trustees  of  the  surplus  f(w  the  next  of  kin.     1  Abr,  j 

Cos.  Eq.  244. 

But  in  the  case  of  Griffiths  siA  Rogers^  T.  1704,  where  a 
man  deviseth  his  library  of  books  to  one,  except  ten  books^  such 
as  his  wife  should  choose,  and  made  her  executrix :  it  was  de- 
creed, that  she  should  not  by  this  devise  be  excluded  from 
the  benefit  of  the  surplus  of  the  personal  estate.  1  Abr.  Cas. 
Eg.  245. 

In  the  year  1725,  in  order  to  settle  this  point,  the  lord  chan-    [  195  3 
cellor  King  brought  a  bill  into  the  house  of  peers,  which  passed 
that  house,  but  was  thrown  out  by  the  commons.     The  bill  was 
to  have  settled  it  for  the  benefit  of  the  executor.     Str.  569. 

July  15,  1740,  Newstead  and  Johnston.  Grace  Lawson  by  her 
will  gave  several  legacies  to  her  children,  and  then  directs  1000/. 
to  be  taken  out  of  ner  partnership  stock  in  trade,  and  settled  in 
strict  settlement  on  her  son  ;  the  residue  of  her  partnership  stock 
she  gave  to  a  trustee,  with  very  particular  directions  as  to  the 
management,  in  trust  for  the  separate  use  of  her  daughter  Eli- 
zabeth Johnston^  who  was  a  Jeme  covert j  and  appoints  Elizabeth 
Johnston  her  executrix,  but  makes  no  disposition  of  the  surplus. 
The  bill  was  brought  for  an  account  of  this  surplus,  and  that 
die  executrix  might  be  a  trustee  of  the  same  for  the  next  of  kin 

to  the  testatrix. By  the  lord  chancellor  Hardwicke:   ITie 

eases  in  regard  to  excluding  executors  from  taking  the  surplus 
of  the  personal  estate,  by  reason  of  the  particular  legacies  before 
pven  to  them,  have  been  very  various,  and  undergone  different 
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determinations,  according  to  the  different  circumstances  and 
opinions,  and  way  of  reasoning  of  different  persons  concerning 
them ;  and  it  is  absolutely  impossible  to  reduce  aU  those  cases 
to  any  certain  general  rule,  without  some  contrariety  between 
them.     But  I  think  the  present  case  a  very  plain  one,  that  the 

executrix  here  should  not  be  excluded  from  the  surplus. 

The  law  is  clear,  that  where  a  man  makes  his  will,  and  an  ex- 
ecutor; it  is  a  gift  in  law  of  all  his  personal  estate  to  him.  So 
is  the  rule  of  the  ecclesiastical  court.  Therefore  it  is,  that  where 
a  suit  is  brought  in  such  a  case  for  a  distribution  of  the  residuum 
undisposed  of  by  the  will,  this  court  will  prohibit  them  from 
proceeding  in  such  suit;  because  they  are  bound  to  give  the 
residuum  to  the  executor.  And  this  court  interposes  upon  a 
supposed  trust  in  the  executor,  of  which  that  court  has  no  cog- 
nizance. And  I  remember  some  cases,  one  at  the  latter  end  of 
queen  Anne's  time,  and  another  since,  and  another  when  I  sate 
as  chief  justice  in  the  king's  bench,  where  such  prohibitions 
have  gone.  So  that  the  ground  upon  which  executors  have 
been  in  any  cases  compelled  to  distribute  the  surplus,  has  been, 
upon  certain  circumstances  in  equity,  which  have  induced  a  vio- 
lent presumption,  amounting  to  evidence,  that  the  executor  was 
r  194  1  iiitended  only  a  trustee.  ■  ■■  The  first  case  was  Foster  and  Mtmtj 
where  it  was  sent  to  the  master  to  inquire  what  the  surplus 
amounted  to.  And  I  have  heard  that  arose  in  a  great  measure 
from  an  ill  opinion  the  lord  chancellor  Jefferies  had  of  the  exe- 
cutor's behaviour  in  obtaining  that  will.  And  it  being  rer 
ported  to  amount  to  5000/.  he  thought  it  was  absurd  to  say  the 
the  testator  would  have  given  the  executor  so  small  a  legacy  as 
10/.  for  his  care  and  pains,  if  he  had  meant  at  the  same  time  to 
give  him  the  suiplus.  But  there  was  no  particular  evidence  of 
any  fraud  in  the  case,  but  only  such  a  general  charge  in  the 
bill.     So  that  the  decree  was  founded  wholly  on  that  single 

point. From  that  time,  it  was  taken,  where  a  legacy  was 

given  to  an  executor  for  his  care  and  trouble,  without  any  dis- 
position of  the  surplus,  that  he  should  be  considered  as  a  trustee. 
And  that  was  founded  upon  good  reason :  for  such  a  legacy  for 
care  and  pains,  was  a  plain  declaration  of  the  testator's  intention, 
that  as  to  the  rest,  the  executor  should  not  take  it  to  his  owu 
use ;  for  it  were  ridiculous  to  suppose,  that  the  testator  should 

five  him  a  small  legacy  for  his  trouble  in  managing  an  estate  for 
imself. Afterwards  the  court  went  further  in  the  like  kind 

of  reasoning,  and  held,  that  where  a  particular  legacy  was  given 
to  the  executor  generally,  without  saying  for  care  and  pains, 
even  this  would  exclude  him  from  the  surplus,  because  of  the 
absurdity  (as  no  doubt  there  would  be)  in  giving  him  some,  and 

Siving  him  all.     From  whence  the  court  raised  an  implication, 
lat  since  the  testator  had  given  him  a  part,  he  never  int^ded 


Wiill0.    Form  and  manner.  t9t 

hhn  the  whole.  And  this  point  is  now  established:  thdugh  it 
was  at  first  objected,  that  the  particular  legacy  might  be  owing 
to  a  doubt  of  the  testator,  that  the  whole  personal  estate  might 
not  prove  more  than  suflBcient  to  pay  all  the  legacies ;  in  which . 
case  the  executor  could  have  nothing.  For  which  reason  the 
testator  might  be  unwilling  to  leave  him  to  the  chance  of  the 
surplus,  but  would  secure  something  to  him  by  a  particular  le- 
gacy, and  then  in  case  pf  a  deficiency  he  would  abate  only  in  pro- 
portion. However  this  point  has  been  now  long  established,  and 
is  not  to  be  controverted  by  such  an  argument.  And  I  remem- 
ber in  the  case  of  Farrington  and  Keetly^  lord  Macclesfield  said, 
that  he  had  consulted  Mr.  Vernon^  who  had  then  left  the  bar, 
who  told  him  that  he  did  not  then  trouble  himself  with  taking 
notes  of  modem  resolutions  upon  this  point ;  because  he  looked 
upon  it  to  be  as  plain  and  settled,  as  that  an  estate  to  a  man  in 

fog  should  descend  to  a  man  and  his  heirs. Other  cases  have   [  195  ] 

been  determined  in  favour  of  the  next  of  kin,  upon  the  circum- 
stances of  the  proximity  of  blood :  But  these  determinations 
have  been  overruled  in  later  cases ;  because  that  reasoning  might 
produce  great  uncertainty.  For  if  that  distinction  were  to  be 
admitted,  then  a  distinction  would  arise  as  .to  those  of  a  nearer 
degree  of  kmdred  and  those  who  are  more  remote ;  and  if  the 
testator's  estate  was  to  depend  on  such  circumstances,  it  would 
bear  a  very  uncertain  construction :  though  in  the  case  of  Ball 

and  Smithy  there  was  a  distinction  in  favour  of  a  wife. 1 

mention  these  things  to  lay  them  out  of  the  case  :  For  the  ground 
of  my  determination  is,  that  the  legacy  is  given  to  a  feme  covert 
of  stock  in  trade,  in  trust  for  her  separate  use,  and  under  very 
particular  circumstances.     The  intent  of  the  testatrix  is  manifest 
She  gives  the  particular  legacy  in  trust  for  the  wife,  who  was 
her  obughter;  because  otherwise  it  would  have  passed  to  the 
husband  as  his  absolute  property ;  for  though  upon  her  death 
it  would  have  passed  from  her  to  the  administrator  de  bonis  nouj 
yet  the  husband  would  have  it  in  point  of  property  and  interest, 
as  he  would  be  intitled  to  it  after  the  debts  and  legacies  were 
paid  out  of  the  assets :  Which  reason  does  npt  extend  to  the 
residuum ;  for  that  it  does  not  appear  but  she  intended  the  hus- 
band should  have  that  as  well  as  her  daughter ;  and  no  impli- 
cation can  arise  upon  a  will  but  by  a  necessary  construction ;  if 
so,  the  testatrix  had  no  occasion  to  make  an  express  devise  of 
that  in  trust,  as  she  did  of  the  other. — ^^It  was  said  in  the  argu- 
ment of  this  cause,  that  a  particular  legacy  given  in  trust  for  an. 
executor,  will  have  the  same  effect  in  point  of  law,    and  bar 
him  of  the  residuum,  as  much  as  if  the  legal  interest  of  the  legacy 
were  given  him.     And  that  is  certainly  true :  because  it  implies 
nothing  which  makes  any  difference  between  such  a  devise  in 
trust,  and  an  absolute  one :  but,  as  I  said  before,  here  was  a 

VOL. IV.  p 
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particular  reason  why  this  legacy  was  expressly  gireh  in  trnsiy. 
for  the  husband  could  not  have  been  otherwise  excluded ;  and 
it  is,  that  the  trustee  may  enter  into  partnersh^  with  the  son^ 
and  he  is  to  improve  the  stock  for  the  separate  use  and  benefit 
of  the  wife ;  which  prevents  the  common  implication,  that  the 
residtmm  should  not  pass.  Therefore  I  think  diere  is  no  ground 
in  this  case,  to  make  the  executrix  account  for  the  surplus  ;  and^ 
as  to  that,  the  bill  must  be  dismissed,  (q) 
[  196  ]  June  9,  1745;  Southcot  and  Watson.  General  Pulteney  by 
his  will  ^ves  in  the  first  part  of  it,  to  Mrs.  Watson,  an  annuity 
of  400/. ;  and  in  the  last  clause  gives  her  all  his  houshold  goods 
and  furniture  (three  pictures  excepted),  and  all  his  plate,  Un^i,, 
watches,  jewels,  and  cloaths  whatsoever,  and  declared  her  sole 
executrix.  The  bill  was  brought  tor  an  accoimt  of  such  part  of 
the  personal  estate  as  is  undisposed  of,  and  for  a  distribution* 
And  by  the  lord  chancellor  Hardwicke :  The  bequest  c£  the  spe- 
cific  things  to  Mrs.  Watson  excludes  her   from  the  residue* 

Oct.  24,  1750;  BlinJchmm  and  Feast,      The  testator  gave  a 
pecuniary  legacy  to  A.  and  another  of  a  different  value  tx)  A,  both 
infants,  and  made  them  his  executors.     The  question  was,,  as  to 
the  residue  of  his  personal  estate,  whether  it  should  result  to  the 
next  of  kin,  or  go  to  his  executors.      By  the  lord  chancellor 
Hardmcke:  Though  the  law  casts  the  whole  personal  estate  up(m 
the  executor ;  yet  as  a  will  is  to  be  construed  chiefly  according 
to  the  intention  of  the  testator,  if  it  appear  manifestly  his  design 
that  the  executor  shall  not  have  it,  it  shall  be  distributed  by  tms 
court.     As  where  a  specific  legacy  is  given  to  an  executor,  he 
shall  not  have  the  residue ;  as  it  would  be  absurd  to  think,  that 
tlie  testator  after  he  had  given  him  what  he  thought  convenient, 
should  ^so  intend  to  give  him  the  whole  residue,  which  would 
include  the  particular  legacy.     Yet  in  many  cases  this  construc- 
tion may  be  improper ;  and  therefore  the  rule  of  law  has  been 
suffered  to  take  place.     As  in  the  case  of  Griffith  and  Mogers^ 
where  the  executrix  had  a  specific  legacy  of  ten  books.     And  in 
the  case  of  Jones  and  Westcomb  (Prec.  Ch.  316.)  where  a  man, 
possessed  of  a  long  term,  devised  it  to  his  wife  for  life,  and  afier 
her  death  to  the  child  she  was  then  ensient  with,  and  made  her 
executrix.     For  in  this  case  it  was  necessary  to  devise  the  term 
to  her  specifically,  for  the  sake  of  the  limitation  to  the  diild.     Jo 
the  present  case,  not  to  mention  that  it  is  improbable  the  testier 
would  have  made  these  persons  who  are  infants  his  executara, 
merely  for  the  purpose  of  distributing  his  personal  estate,  with- 
out any  benefit  to  themselves;  it  was  very  proper  he  should  fpt 
them  mese  legacies,  though  he  might  intend  they  should  nv 

"  '  .pi .11...  ■ ■  ■!  Ill    11  ■  rmmmmf^ 
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hate  the  residne^  for  they  do  not  take  the  legacies,  as  they  will 
the  residne ;  for  this  they  are  entitled  to  jointly  and  equally,  afid 
the  sarvWoT  will  tdke  the  whole.  But  the  legacies  are  unequal 
in  Tslue^  and  their  interest  in  them  different  and  separate.  And  [  197  ] 
it  cannot  be  inferred  that  the  residue  includes  the  partictjlaif 
legacies;  for  ai  they  are  bequeathed,  the  legatees  are  entitled  to 
them  in  severalty,  and  with  different  interests ;  whereas  if  he  had 
not  separated  them,  they  would  have  devolved  jointly,  and  other- 
vise  than  he  intended  they  should.  And  he  decreed  the  residue 
to  the  executors. 

Finally;  in  the  case  of  Lawson  and  Lawson^  Apr.  19.  1777, 
Qpon  an  appeid  from  the  chancery  to  the  house  of  lords,  it  was 
determined,  that  unless  in  cases  where  the  contrary  is  inconsistent 
and  incompatible  with  the  apparent  intention  of  the  testator,  or 
there  is  violent  presumption  of  fraud,  the  residue  of  the  personal 
estate,  after  payment  of  debts  and  legacies,  shall  go  to  the  ex-^ 
ecutor.  (/•) 
***— —  -    —      -  .-  .  — .  .  ■-■-■■  ■    J  ^  .^ 

(r)  7  Bro,  PL  C.  511.  In  this  case,  the  wife  was  executrix,  and 
kadjpro{>erty  specifically  given  to  her,  which  was  hers  before  marriage. 
Ana  the  authority  was  cited  in  Martin  v.  Rebotv,  I  Bro.  C.  C.  154. 
to  prove  thai  a  wife  having  a  specific  legacy  bequeathed  to  her,  might 
take  the  residue,  although  any  other  executor  having  a  pecuniarj^ 
kgacy  could  not.  But  per  lord  Thurlotve,  C. :  The  case  of  a  wife  may 
make  a  circumstance  in  evidence,  but  it  cannot  make  a  rule  of  law. 
The  rule  (of  Foster  and  Munt)  is  laid  down,  and  has  been  acted  upon 
for  years  past,  thatwhere  a  testator  gives  the  executor  a  legacy,  he  pays 
him  for  his  trouble,  and  turns  him,  as  to  the  residue,  into  a  trustee. 
And  h^re  the  wife,  who  was  executrix,  having  a  real  estate  bequeathed 
to  h^r,  with  a  house  in  town,  plate,  &c.,  but  no  pecuniary  legacy,  an 
account  was  decreed  to  be  taken  of  the  residue,  to  be  distributed 
aeborditig  to  the  statute. 

In  White  v.  Evansy  one  executor  being  by  a  legacy  for  his  care 
dearly  a  trustee  of  the  residue  for  the  next  of  kin,  the  other  was  held 
to  be  a  trustee  also.  4  Ves.  21.  And  in  Urquhart  v.  King,  where  no 
legacies  were  given  to  the  executors,  they  were  under  tne  circum« 
stances  held  to  be  trustees  of  the  residue  for  the  next  of  kin.  7  Ves, 
225.  But  executors  are  primd  facie  intitled  to  the  residue  undisposed 
of:  and  it  requires  strong  and  violent  though  not  irresistible  presump- 
tion to  make  them  trustees.  Pratt  y.  Sladden,  14  Ves.  193.  [199. 200. 
18  Ves.  247.    S.  C] 

[The  result  of  the  many  c€ises  on  this  subject  appears  to  be  this ; 
by  law,  the  appointment  of  an  executor  vests  in  him  all  the  personal 
estate  of  the  testator,  and  if  any  part  (after  payment  of  the  funeral 
expenses  and  debts)  remains  undisposed  of  by  the  will,  it  vests  with 
the  executor  beneficially ;  but  wherever  courts  of  equity  have  seen 
OB  tiie  fac^  of  the  wUl  sufficient  to  convince  them  that  the  testator 
clid  not  Intend  the  executor  to  take  the  surplus,  they  have  turned  the 
executors  into  trustees  for  those  on  whom  the  law  would  cast  the 
surplus  in  case  of  a  complete  intestacy,  ;•  e.  the  next  of  kin ;  as  where 
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£37.  The  making  of  a  will  is  but  the  inception  of  it,  and  It 
dofii  not  take  effect  till  the  death  of  the  testator  :  for  amne  testa* 
mentum  morte  consummatum  est,  et  voluntas  est  ambtdatoria  usque 
ad  extremum  vitce  terminum.  Then  shall  it  be  against  the  nature 
of  a  will  to  be  so  absolute  that  he  who  maketh  the  same  being  of 
good  and  perfect  memory  cannot  countermand  it  (2) 

If  a  man  make  his  testament  and  last  will  irrevocably,  yet  he 
may  revoke  it,  for  his  acts  or  his  words  cannot  alter  the  judg- 
ment of  the  law  to  make  that  irrevocable  which  of  its  own  nature 
is  revocable.  (3) 

To  constitute  a  revocation  the  animus  revocandi  must  be  as 
strong  as  the  aniimis  testandi  in  the  original  act,  and  no  unguarded 
expressions  without  the  former  can  have  operation.  (4?)] 
"Wills  how  By  the  statute  of  29  C.  2.  c,  3.  No  devise  in  writing,  of 
xevocable.  Jands,  tenements,  or  hereditaments,  or  any  clause  thereof  shall 
be  revocable,  otherwise  than  by  some  other  will  or  codicil  in 
writings  or  other  writing  declaring  the  same,  or  by  burning,  cancel^ 
ling,  tearing,  or  oblitei^ating  the  same  by  the  testator  himself,  or  in 
his  presence  and  by  his  directions  and  consent ;  but  all  devises  and 
bequests  of  lands  and  tenements  shall  remain  and  continue  in 
force,  :until  the  same  be  burnt,  cancelled,  torn,  or  obliterated  by 
the  testator  or  by  his  directions  in  manner  aforesaid,  or  unless 
the  same  be  altered  by  some  other  will  or  codicil  in  writing,  or 
other  writing  of  the  devisor,  signed  in  the  presence  of  three  or  four 
witnesses  declaring  the  same.     §  6. 

And  no  will  in  writing  concerning  any  goods  or  chattels  or 
personal  estate  shall  be  repealed,  nor  shall  any  clause,  devise  or 
bequest  therein  be  altered  or  changed,  by  any  words,  or  will  by 
word  of  mouth  only,  except  the  same  be  in  the  life  of  the  testator 
committed  to  writing,  and  after  the  writing  thereof  read  unto 
r  1 98  ]  *^®  testator,  and  allowed  by  him,  and  proved  to  be  so  done  by 
three  witnesses  at  the  least.  §  22.  (5) 

No  wiill  of  lands  shall  be  revocable  otherwise  than  by  some  other 
will  or  codicil  in  writing,  or  other  writing  declaring  the  same,'] 
Apr.  50,  1 754.  Ex  parte  Hellier.  The  question  before  Sir 
George  Lee,  as  judge  of  the  prerogative  court,  was.  Whether  the 
execution  of  a  second  will  is  a  revocation  of  the  first,  though  the 

the  executors  are  called  executors  in  trust,  or  where  any  other  ex- 
pressions occur  shewing  the  ofEce  only  to  be  intended  them,  and  not 
the  beneficial  interest.     See  Bridgmans  Digest^  tit.  Executors^  &g, 

VIII.] 

(2)  Forse  Bind  Hemlling  s  CBsey  4}  Rep.  61.  4}  Burr.  Rep.  2512. 

(3)  Vinyors  case,  8  Rep.  31.,  and  see  Stoinburne^  504.  &c. 

(4)  Smith  v.  CollinSy  E.Terni  1788.  cor.  Dr.  Calvert,  MSS.  Cas.  176. 

(5)  Before  this  act,  revocation  of  a  written  will  might  be  by  parol, 
or  by  the  very  intention  of  testator  to  alter  any  thing  in*  his  wilJ, 
although  the  first  will  was  not  cancelled  or  defaced.  Trevilian's  case, 
JDy.  143.  Dyer  310.  b.  pi.  81. 
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second  is' afterwards  cancelled;  and  whethei*  such  cancelling  sets 
up  the  first  will  again  ?  He  gave  sentence  that  it  was  a  revoca- 
tion, and  that  the  cancelling  the  second  did  not  set  up  the  first. 
S  Atk.  798.  (6) 

(6)  S.  P.  Moore  v.  De  la  Tone,  1  PhU.  R.  SIS.  406*  Hooton  and 
Dickens  v.  Heady  3  Phil,  R*  26.  But  qutere,  is  not  some  act  or  declar* 
ation  necessary  in  case  of  a  subsisting  will,  to  shew  it  to  have  been 
the  testator's  intention  that  it  should  not  revive  by  cancelling  a  second? 
Passei/  V.  Hemming,  Prerog.lSOS.  Deleg.  1812.  1  PhiLRA2S.  438,  9. 

Thejadum  of  a  second  will  is  a  presumptive  revocation  of  a  first: 
and  throws  the  burden  of  proof  on  the  adverse  party,  to  repel  the 
presumption  by  circumstances.  Thus  when  a  first  will  A.  was  sub- 
stantially copied  by  a  later  will  B.^  A,  was  in  point  of  fact  destroyed 
when  B,  was  completed,  and  in  order  to  give  A,  effect  again,  there 
must  have  been  some  act  of  republication,  or  some  revival  by  neces- 
sary implication,  or  some  satisfactory  proof  of  the  intention  of  the 
deceased  that  it  should  revive.  See  Inst,  lib,  2.  tit,  17.  §  2  and  §  7* 
Dig,  lib,  28,  tit,  S,  §  2,  lib,  37.  tit,  11.  c,  11.  Stacey  v.  Dickens^ 
Vanier  v.  Hue,  Passey  v.  Hemming  cited  1  Phil,  /?.410.  414,  415. 
Cases  at  common  law,  xiiz.  Glaziers  case,  4  Burr,  R,  2512,  Wright 
V.  Nethervooody  2  Salk,  R,  by  Evans,  593.  notis,  Harwood  v,  Good^ 
righty  C<nvp,87.  are  contra,  A^ain  in  Stride  v.  Cooper,  1  Phil,  R,  334. 
it  was  said  that  where  two  wills  of  different  dates  are  perfect,  the 
animus  revocandi  necessary  to  revive  the  first  and  revoke  the  latter, 
must  be  very  clearly  established,  and  proved  either  by  an  act  of  re- 
publication, or  by  very  unequivocal  circumstances.  Taking  a  middle 
course,  it  has  been  held,  that  where  the  subsequent  will  has  no  clause 
of  revocation,  and  is  not  contradictory  to  the  former,  they  may  both 
stand.  Hitchins  v.  Bassety  3  Mod,  R,  204.  2  Bla.  R,  937.  7  Bro,. 
P.  C.  344. 

Thus,  where  a  testator  had  duly  executed  a  will  to  pass  real  estate^ 
but  appeared  afterwards  to  have  made  some  interlineations,  immaterial 
as  to  the  disposition  of  the  real  estate,  and  a  fair  copy  unexecuted 
was  found  in  the  same  drawer ;  Held  that  the  latter  circumstance 
being  demonstrative  only  of  a  future  intention  not  carried  into  effect, 
it  was  inoperative ;  and  that  the  whole  facts  of  the  case,  shewing  that 
revocation  was  not  his  object,  such  alterations  did  not  revoke  the  will. 
Winsor  w^Pratty  2  Brod,  8^  Bing.  R,  650. 

Interlineations  are  inoperative  without  a  republication,  and  oblite- 
rations not  striking  out  the  whole  devise,  do  not  amount  to  a  revocar 
tion ;  but  while  they  avoid  the  obliterated  parts,  yet  leave  the  will 
good  pro  tanto,  Sutton  v.  Sutton^  2  Cotap,  812. ;  and  see  Scruby  and 
Finch  v.  Fordham  and  othersy  1  Add.  Rep,  78.  S.  P. 

But  where  a  former  codicil  was  found  uncancelled,  and  a  subse- 
quent one  contained  no  words  of  revocation,,  but  the  intention  to  re- 
voke was  clearly  proved :  Held  that  the  latter  was  intended  as  a  sub- 
stitute, and  not  an  independent  codicil.  In  a  court  of  probate,  the 
whole  question  is  one  of  intention,  and  is  completely  open  to  investi* 
gation.  ^  Melhuen  v.  Methueny  2  Phil,  R.  416. 

If  a  will  is  before  'the  court,  the  validity  of  which  is  admitted,  the 
court  will  pronounce  for  it  in  preference  to  an  alleged  subsequent. 
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M.  1689;  Egglestum  v.  Speke  or  Petit  Lady  Speke  by  will 
gave  her  lands  to  one  and  his  heirs.  Afterwards  i^  made  an- 
other will,  by  which  also  she  gave  her  lands  to  the  same  man 
and  his  heirs ;  but  this  last  will  was  held  void  to  pass  lands,  be- 
cause the  witnesses  did  not  subscribe  it  in  her  presence.  It  was 
objected  that  this  was  good  however  as  a  revocation  of  the  former 
will.  But  by  the  court ;  It  cannot  operate  as  a  revocation,  be- 
cause contrary  to  her  apparent  intent  To  revoke  by  a  mU,  within 
the  words  of  the  statute,  must  be  by  a  will  attestea  by  three  wit- 
nesses, and  subscribed  by  them  in  me  presence  of  the  testatrix, 
which  this  will  was  not     Cartk.  81.  (7) 

H,  1716 ;  Onyons  v.  Tyrer.  A  man  makes  his  will  duly  «6a- 
cuted  and  attested,  and  at  the  same  time  in  like  manner  executes 
a  duplicate  thereof.  Some  time  after,  having  a  mind  to  change 
one  of  his  trusteesj  he  orders  his  will  to  be  written  over  again, 
without  any  variation  whatsoever  from  the  first,  save  only  in  the 
name  of  that  trustee.  And  when  it  was  so  written  over,  be  eipe- 
cutes  it  in  the  presence  of  three  witness^  and  the  three  witness^ 
{subscribed  their  names,  but  not  in  his  presence.  After  thi«,  the 
testator  cancels  the  duplicate,  by  tearing  off  the  seal ;  and  then 
dies.  The  question  was,  whether  this  second  will,  not  being 
good  as  a  will  to  pass  lands,  should  yet  be  a  revocation  of  the 
first ;  and  if  it  should  not,  whether  the  cancelling  the  other  should 
be  a  revocation  thereof  within  this  statute  ?.  And  it  was  decr^ 
that  neither  the  making  the  second,  nor  the  cancelling  of  the 
first,  was  a  revocation  tnereof,  though  in  the  second  there  was 
an  express  plause  that  he  did  thereby'revoke  all  former  and  other 
wills :  wherein  the  lord  chancellor  took  this  distinction,  that  the 
{second  was  not  intended  barely  a  revocation  of  the  first?  so  a^  to 
signify  his  intention  of  dying  intestate;  but  it  was  intended  as  mi 
effectual  will  to  pass  the  lands  to  the  persons,  and  in  the  manner 
[  199  ]  thereby  devised ;  and  therefore  if  it  was  not  good  as  a  will  to  that 
purpose,  it  was  no  revocation  of  the  first.    I  Abr.  E(j[.  Cos.  4?08.  (8) 

will  of  the  genuineness  of  which  it  has  serious  doubts.   Saph  v.  AtkiU' 
son  and  another,  1  Add,  Rep,  162. 

In  Phipps  V.  Anglesea,  7  Bro,  P,  C  449.  Two  inconsistent  wills  of 
the  same  date,  neither  of  which  could  be  proved  to  have  been  last 
executed,  were  held  in  Dom,  Proc,  void  for  uncertainty,  and  would 
let  in  the  heir,  if  no  act  of  testator  subsequent  to  the  wills  explained 
them  so  as  to  reconcile  what  would  otherwise  appear  inconsistent* 

(7)  SMod.^SS.  I  Show;  S9.  Comb.  136.  Holt.  2^.  S.C. 

(8)  For  a  clause  of  revocation  standing  alone  is  good,  but  not  as 
included  in  a  will,  if  that  will  is  not  good.  Carthevo,  79*  J^uke  of 
Somerset  v.  Jacobs,  1712.  Ddeg.  MSS.  Cas.  177-  1  P.  Wms.  »^. 
2  Vern.  R.  741.  Pre.Ch.  459.  Gilh.  R,  130.  and  see  Wmgr  v.  Pratt, 
suprq,  note  Q.  A  distinct  and  separate  declaration  nfrevogation  niu^  be 
pigned  in  the  presence  of  the  witnesses,  fiilton  v.  King,  3  L^v.  R.  86. 
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R  17i4.  Ellis  and  Smith.  A  man  makes  a  will,  and  by  it 
revokes  a  former  will,  llie  cmly  proof  of  the  execution  of  this 
latter  will  was,  by  three  witnesses,  who  did  not  see^  him  sign  or 
seal  k ;  but  upon  their  being  called  in,  he  acknowledged  it  to^  b6 
bis  handwriting  and  seal,  pointing  with  his  finger  to  the  will  $ 
upon  whidi  they  attested  it.  Two  questions  arose :  1.  Whether 
considering  this  as  an  original  will,  it  was  well  executed.  2*  If 
it  is,  whether  it  is  well  executed  as  a  revocation,  because  by  thift 
statute  it  ought  for  this  purpose  to  be  signed  in  presence  oftht 
witnesses*  By  the  lord  chancellor  Hardwicke :  As  to  the  formet 
question,  if  this  had  be^i  res  integroj  it  would  have  been  a  mat^ 
ter  of  doubt  with  me ;  but  it  is  res  adpsdicata,  and  must  Aow  b^ 
takcai  as  decisive.  All  the  cases  where  an  attestation  by  thre^ 
witnesses  at  different  times  is  held  good,  are  authorities  in  point  t 
for  they  must  all  be  founded  upon  the  proof  of  this  very  fiict^ 
the  acknowledgment  of  the  testator  that  it  was  his  handwriting* 
It  could  not  be  a  different  execution  before  each  witness,  fof 
then  there  would  be  three  executions,  and  the  act  would  not  bd 
eomplied  with,  as  it  requires  three  witnesses  to  one  execution  i 
and  as  to  the  sealing  -"-^  putting  taiy  thing  on  the  seal,  as  a  finger^ 
amnw  signandi^  is  good  enou^.  But  he  seemed  to  think  that 
sealing  was  not  signing  within  the  statute,  contrary  to  the  cbitei^ 
opinicMi  in  Ltemain  and  Stanley^  (3  Lev.  1.)  -^ — As  to  the  second^ 
he  said,  that  the  words  signed  in  the  presence  of  three  witnesses^ 
refer  to  the  next  preceding  words  lother  writing^  only,  and  not 
to  a  will  or  codicil ;  and  so  it  was  determined  (3  Mod.  218.)  in 
the  case  of  Hojfle  and  Clarke. 

H*  10  Cr.  3.  Glazier  v.  Glaziet\  This  cause  had  been  tried 
at  the  assizes,  and  a  verdict  given  for  the  plaintiff  the  heir  at 
law,  agiunst  the  defendant  who  was  devisee  in  two  wills.  It  now 
came  before  the  court,  upon  a  motion  on  the  part  of  the  defend* 
ant,  tot  a  new  trial.  Which  was  opposed  by  the  counsel  for  thc^ 
plaintifl^  who  argued  that  both  bills  were  revoked:  and  con-*^ 
sequently,  their  dient  took  as  heir  at  law.  The  question  turned 
upon  the  revocation  of  the  first  will,  by  making  the  seconds 
The  first  will  was  not  cancelled.  The  second  was  cancelled  by 
the  testator  himsel£  Both  wills  were  in  the  testator's  custody 
at  the  time  of  his  death.  The  counsel  for  the  plaintiff^  the  lieii' 
at  law,  argued,  that  the  second  will  was  a  complete  instrumeiilt  [  200  J 
at  the  time  when  it  was  executed.  That  it  clearly  proved  thcS 
testator's  intention  of  revoking  the  former.  And  that  the  ex^ 
ecu^n  of  it  was  as  much  a  revocation  of  the  former,  a£^  if  he 
had  thrown  the  iormer  into  the  fire.  That  the  preservation  of 
it  wasr  metely  accidental,  and  of  no  consequence.  That  if  had 
been  already  totally  extinguished,  so  that  it  could  never  revive.. 
That  as  it  had  never  been  republished,  it  remained  a  mer^  ntil^ 
Utjf  i  and  that  no  subsequent  event  could  hiiUlejr  the  eiieCutieik 
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of  the  second  will  from  operating  as  a  revocation  of  the  former. 
The  second  will  was  therefore  the  testator's  only  subsisting  will, 
so  long  as  il  remained  uncancelled.  And  when  he  thought  fit 
to  cancel  and  destroy  it,  it  is  manifest  that  he  meant  to  die  intes- 
tate, and  that  his  heir  at  law  should  take.  If  a  woman  makes 
a  will,  and  then  marries,  her  prior  will  is  thereby  revoked ;  and 
shall  remain  so,  although  she  should  immediately  become  a 
widow.  They  cited  a  case  oi  Ashbumham  snd  Bradshaw ;  and 
also  the  case  ejp  parte  HeUier,  3  Atkyns  798.,  where  Sir  George 
Lee  gave  sentence,  that  the  execution  of  a  second  will  is  a  revo- 
cation of  a  first,  though  the  second  be  afterwards  cancelled :  and 
that  the  cancelling  the  second  did  not  set  up  the  first ;  which 
they  said,  was  the  same  point,  only  that  it  was  personal  pro^ 
perty :  And  this  sentence  was  affirmed  by  the  delegates.  They 
denied  the  two  cases  of  Eggleston  and  Speke,  and  of  Om/ons  and 
Tj/reTy  to  be  like  the  present  case.  The  former  is  cmly,  that  a 
second  will  shall  not  revoke  the  first,  if  the  second  is  not  ffood 
in  law,  but  void.  The  latter  is,  that  a  second  will,  devising 
lands  to  the  same  person  and  revoking  all  former  wills,  and 
this  second  will  subscribed  by  three  persons  but  not  in  the  tes- 
tator's presence,  shall  not  revoke  the  former  will,  so  as  to  let  in 
the  heir  at  law*  >     The  counsel  on  the  other  side,  beginning 

^o  speak,  were  stopped  by  lord  Mansfield,  who  said  the  case  was 
so  plain,  as  to  render  it  unnecessary  to  proceed.  He  observed, 
with  regard  to  the  case  ex  parte  Hellier,  that  Mr.  Aikyns  only 
reports  what  passed  in  chancery.  There  might  be  other  circum- 
stances appearing  to  the  ecclesiastical  court,  which  might  amount 
to  a  revocation  of  a  will  of  personal  estate.  Here,  the  testator 
has  by  both  wills  devised  the  lands  in  question  to  the  defendant. 
His  cancelling  the  second  is  a  declaration,  that  he  doth  not  in- 
tend that  to  stand  as  his  will.  Doth  not  that  speak,  that  his 
first  will  shall  stand  ?  If  he  had  intended  to  revoke  the  first 
will  when  he  made  the  second,  it  must  have  operated  as  a  decla- 
[  201  ]  ration  that  the  defendant  should  not  take.  But  that  could  not 
be  his  intention ;  because  he  devises  to  the  defendant  by  both. 
A  will  is  ambulatory  till  the  death  of  the  testator.  If  the  testator 
lets  it  stand  till  he  dies,  it  is  his  will.  If  he  does  not  suffer  it 
to  do  so,  it  is  not  his  will.  Here,  he  had  two.  He  has  can- 
celled the  second :  It  has  no  effect,  no  operation :  it  is  as  no 
will  at  all,  being  cancelled  before  his  death.  But  the  former, 
which  was  never  cancelled,  stands  as  his  will.  4  Bvrr^  M,  2512. 
In  the  case  o(  Jtolfe  and  Harwood^  i/.  14  G.  3.  In  the  com- 
mon pleas.  The  jury  found  that  John  Lacy  esquire,  had  made 
two  wills,  one  in  1748,  and  the  other  in  1756,  and  that  the  dis- 
position made  in  the  latter  was  different  from  that  in  the  former^ 
but  in  what  particulars  the  jurors  did  not  knonxi ;  and  they  further 
^4^1  that  they  do  HQt  find  that  the  testator  cancelled,  or  ihfX 
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the  defendant  (the  devisee  under  the  former  will)  destroyed  the 
latter  will,  but  what  is  become  thereof  they  are  ignorant  De 
Grey  chief  justice,  Gould  and  Nares  justicjes,  were  of  opinion^ 
that  this  was  a  sufficient  revocation  of  the  former  will,  to  let  in 
the  title  of  the  heir  at  law ;  it  being  proved  to  be  the  last  wiH 
of  the  testator,  and  containing  a  different  disposition  from  the 
former  will,  although  in  what  particulars  it  did  not  appean 
Blackstone  justice  was  of  opinion,  that  this  was  not  a  sufficient 
revocation,  because  it  did  not  specifically  appear,  that  the  latter 
revoked  the  former :  and  nothing  shall  be  presumed  on  a  special 
verdict :  It  is  setting  up  a  second  will  in  the  dark,  which  neither 
the  court  nor  jury  ever  saw,  and  of  the  contents  whereof  they 
are  wholly  ignorant.  Upon  this,  a  writ  of  error  was  brought 
in  the  king's  bench;  and  there  the  court  unanimously  revised 
the  judgment  of  the  common  pleas.  Afterwards,  a  writ  of  error 
being  brought  in  parliament,  the  house  of  lords  upon  hearing  the 
opinion  of  the  barons  of  the  exchequer  in  favour  of  the  judg- 
ment of  the  court  of  king's  bench,  affirmed  the  judgment  of  that 
court,  that  this  was  not  a  sufficient  revocation*  3  Wils.  M.  497* 
Black.  Bep.  937. 

[^Or  hf  burnings  cancelling^  tearing^  or  obliterating  the  same  by 
the  testator  himself,  or  in  his  presence,  and  by  his  directions  and 
consent :  and  herein  First  (^  burning,  tearing,  and  cancelling.'] 
M.  16  G.  3.  Mole  and  Thomas.  William  Palin  having  several 
times  declared  himself  discontented  with  his  will,  being  one  day 
in  bed  near  the  fire,  ordered  Mary  Wilson  who  attended  him,  to 
fetch  his  will,  which  she  did,  and  delivered  it  to  him  \  it  being 
then  whole,  only  somewhat  creased.  He  opened  it,  looked  at 
it,  then  gave  it  something  of  a  rip  with  hands,  and  so  tore  it  as 
almost  to  tear  a  bit  off;  then  rumpled  it  together,  and  threw  it  [  202  ] 
on  the  fire :  but  it  fell  off.  However  it  must  soon  have  been 
burned,  had  not  Mary  Wilson  taken  it  up,  and  put  it  in  her 
pocket*  Palin  did  not  see  her  take  it  up,  but  seemed  to  have 
some  suspicion  of  it,  as  he  asked  her  what  she  was  about,  to 
which  she  made  Uttle  or  no  answer.  He  at  several  times  after- 
wards said,  That  was  not,  and  should  not  be  his  will,  and  bade 
her  destroy  it  She  said  at  first.  So  I  will,  when  you  have  made 
anodier.  But  afterwards,  upon  his  repeated  inquiries,  she  told 
him  she  had  destroyed  it,  though  in  fact  it  was  never  destroyed* 
She  asked  him,  when  his  will  was  burned,  whom  his  estate  wouli. 
go  to.  He  answered,  to  his  sister  and  her  children.  He  after- 
wards writ  to  his  brother  John  Mills,  telling  him  he  had  destroyed 
his  will,  and  would  make  no  other  till  he  had  seen  him,  and 
desired  him  to  come ;  for  (says  he)  if  I  die  intestate  it  will  cause 
uneasiness.  However  he  died  without  making  any  other  wiD. 
The-jury  thought  this  a  sufficient  revocation,  and  gave  a  verdict 
for  the  heir  at- law.      It  was  moved  for  a  new  trial.      But  tha 
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court  were  of  opinkm  that  this  was  a  sufficient  revocation;  ami 
said,  that  a  revocation  under  the  statute  may  be  etSdCtedf  either 
by  framing  a  new  will  amounting  to  a  revocaticm  of  the  former, 
or  by  some  act  done  to  the  instrument  itself,  as  burnings  tearing, 
cancelling,  or  obliteration,  by  the  testator,  or  in  his  presence, 
and  by  his  direction ;  any  of  these,  joined  with  a  declared  intent, 
is  a  sufficient  revocation  within  the  statute.   Black,  Rep^  1045.  (9) 

■       ■  -  ■  '         ' ■!     !■■  ■  ^ ■■■«■■.■■ 

(9)  The  act  of  cancellation  or  destruction  is  primd facte  done  am'- 
mo  cancellandif  and  is  a  presumptive  intention  to  revoke  till  the 
contrary  is  shewn.  This  is  the  legal  presumption ;  but,  like  all  other 
such  presumptions,  may  be  repelled  by  evidence.  RicJrards  v.  Mum^ 
Jbrd  and  another ^  2  PhiL.  R.  23. ;  for,  in  order  to  explain  aay  act 
of  cancelling,  tearing,  defacing,  &c.  parol  evidence  must  be  let  in, 
fer  lord  Mamfield  in  Burtenshaw  v.  Gilbert y  Cawp,  R*  49. 52. 87. ;  see 
also  Bibb  v.  Thomas^  2  Bla*  R.  lOIS.:  for  the  act  of  cancdUng  is  an 
equivocal  act  and  in  order  to  make  it  a  revocation,  it  must  be  shewn 
pto  ammo  the  will  was  cancelled ;  for  a  complete  de&ciag  or  de- 
struction of  the  instrument,  made  by  mistake  or  accident,  can  be  no 
revocation  of  the  wilL  See  the  above  cases,  and  Onuont  v.  T^rer^ 
2  Vem.  743.  1  P.  Wms.  345.  Pre.  Ch.  459.  Thus,  where  an  iastni- 
ment  was  proved  to  have  once  eiusted  as  a  finished  will,  but  to  have 
been  cancelled  under  an  erroneous  impression  that  the  testatrix  had 
no  power  to  make  it :  at  the  same  time,  that  she  adhered  to  it 
throughout  in  mind  and  intention,  notwithstanding  such  cancellation. 
Thynne  (lordJism^f )  v.  Stanhope^  I  Add.  R.  52. 

Again :  The  presumption  which  operates  against  every  cancelled 
paper  may  be  rebutted,  by  shewing  that  it  was  not  cancelled  by  the 
testator,  or  by  his  order,  or  at  the  time  of  his  death,  but  diat  the 
cancellation  was  subsequent  to  his  death,  and  the  paper  will  be 
admitted  to  probate.  Si^lva  v.  De  Feriaj  M.  T.  1789.  cor.  Sir  W. 
Wynncy  MSS.  Cas.  124.  So  in  Trevelyan  v.  Trevelmn^  1  PhU.  R. 
149.  a  will  of  personalty  destroyed  in  the  lifetime  of  the  testator,  but 
without  his  knowledge,  was  admitted  to  proof  as  contained  in  the 
deposition  of  the  witness. 

In  short,  questions  of  revocation  are  mere  questions  of  intention ; 
and  all  which  rests  with  the  court  in  respect  of  them,  is  to  put  a  ra- 
tional construction  on  the  act  of  revocation.  If  a  testator  tears  off 
or  e&ces  his  seal  and  signature  at  the  end  of  a  will,  the  court  will 
infer  an  intention  to  revoke  the  whole  will ;  this  being  the  ordinary 
mode  of  performing  that  operation.  If  he  on  the  other  hand  obli- 
terates a  particular  clause  ;  this  on  the  same  principle  operate 
only  as  a  revocation  pro  tanto,  or  of  that  particular  clause :  and  so  if 
part  of  a  sheet  be  torn  off  or  cut  through.  Scrtihy  and  Finch  v.  Ford' 
ham  and  others^  1  Add.  Rep.  78.  So  in  the  civil  law,  Z).  28.  4.  5. 
Mantica  de  Conj.  ult.  Vol,  1.  xii.  tit.  1.  No.  31.  By  the  civil  law,  if 
the  testator  mutilated  a  will  himself,  the  heir  could  not  claim  under 
it ;  but  if  it  could  be  shewn  that  another  had  mutilated  it,  the  vnH 
was  good.  Dig.  lib,  28.  tit.  4.  c.  3.  Therefore,  when  an  instniment 
which  from  circumstances  ( Voei.  ad.  Pand,  Ub.  28.  tiit  4.)  appears  to 
hatve  been  so  nutilated  by  the  testator,  the  court  must  put  ,tpi»e 
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£ven  a  latter  will,  though  in  other  respects  void,  yet  may  be 
a  sufficient  revocation  of  the  former.      As  where  diere  was  a 
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construction  on  the  act,  and  it  will  be  insufficient  to  say  that  the 
testator  had  done  it  in  sport  or  to  while  away  a  vacant  half-hour  — 
if  he  did  it  with  whatever  motive  advisedly,  the  law  will  fasten  on 
biai  the  conclusion  that  he  did  it*  animo  canceUandi.  1  PhiU.  Rep. 
W7f  408.  Mutilation  of  a  will  by  the  testator  has  jpeen  held  to 
amount  to  cancellation,  and  that  cancellation  not  to  revive  a  prior 
will  of  nearly  similar  import.  Moore  and  Metcalfe*  De  la  Torre  v« 
Moore^  1  PhilL  Rep,  S75,  So  held  before  the  aelegates,  Moore  v, 
Moore  Sc  Metcalf.  Id.  406.  Where  the  testator  being  moved  with  a 
sudden  impulse  of  passion  against  one  of  the  devisees  under  his  will, 
conceived  the  intention  of  cancelling  it  and  of  accomplishing  that 
object  by  tei^ring,  and  after  he  had  partly  done  so,  but  before  he  had 
completed*  his  purpose,  was  diverted  therefrom  by  the  interference  of 
a  byestandeTy  and  proceeded  no  further  in  its  destruction,  but  ex- 
pressed himself  satisfied  "  that  it  was  no  worse ;"  and  the  jury  found 
that  the  act  of  cancelling  was  incomplete  at  the  time  the  testator  was 
stopped ;  the  court  held  that  they  had  drawn  a  right  conclusion  from 
the  evidence.  For  to  effect  a  revocation  within  29  Car.  2.  the  act  of 
cancelling  by  tearing,  &c.  must  be  complete ^  and  refused  to  disturb 
the  verdict.  Doe  v.  Perhesy  S  B.  S^  A*  Rep,  489.  If  there  are  two 
parts  of  a  will,  one  part  of  which  testator  keeps  himself  and  de- 
posits the  other  with  some  other  person,  and  then  voluntarily  can<» 
eels  or  destroys  tlie  part  in  his  own  custody,  it  is  a  revocation 
of  both*  This  is  a  legal  presumption :  but  like  all  other  legal 
presumptions,  may  b^  repelled  by  evidence.  Richards  v.  Mumford 
and  another^  2  PhU.  Rep.  2S. 

Revocation  by  obliterating  the  tvill  bt^  the  testator  himself  or  in 
his  presence  and  b^  his  direction  and  consent.  If  a  testator  obliter- 
ates a  particular  clause,  this  being  a  question  of  intention,  it  is 
held  to  operate  as  a  revocation,  pro  ta?ito  or  of  that  particular 
clause.  Scniiy  and  another  v.  Foraham  and  others,  1  Add.  Rep.  78. 
Sulion  V.  Sutiony  Coiiop.  812.  Where  one  devised  lands  to  two 
trustees  in  trust  for  certain  purposes  by  a  will  duly  executed  and 
attested,  and  afterwards  struck  out  the  name  of  one  of  those  trus- 
tees, and  inserted  the  names  of  two  others^  leaving  the  general 
pmrpoaos  of  th^  trust  unaltered,  though  varying  in  certain  par- 
ticulars, and  did  not  re-publish  his  will :  Held  that  as  this  intent 
appeared  to  be  only  to  revoke  by  substituting  another  good  devise 
to  other  trustees^  which  new  devise  could  not  take  effect  for  want  of 
the  proper  requisites  of  the  statute  of  frauds,  so  it  should  not  operate 
as  a  revocation :  or  at  most  it  could  only  operate  as  a  revocation 
yro  iantQ  as  to  the  trustee  whose  name  was  obliterated,  leaving 
the  devise  good  as  to  the  old  trustees  whose  name  was  retained^ 
^art  d.  GastreU  v.  Snuth%  4  East,  R.  41 9»  In  Larkins  v.  Lariinsy 
%B*Sf  P*  16. 109^  iit  was  held,  that  if  a  testator  having  executed  a 
devise  of  lands  in  the  paresence  of  three  witne8aes>  to  two  persons  as 
joint  tepants  in  feojt  al*ter wards  strikes  out  tlie  name  of  one  of  the 
<leviseeS)L  and  there  is  no  re-publication^  ^e  erasure  only  operates 
as  the  revocation  of  the  will  pro  tanto. 


S^  ^Xlilljj^      Form  and  manner. 

■V 

devise  of  lands  to  one,  and  afterwards  the  devisor  by  a  will  duly 
executed  and  attested,  devised  the  lands  to  another  who  was  a 
pc^ist :  it  was  decreed,  that  both  the  devises  were  void :  for 
though  the  latter  was  void  as  a  will,  yet  it  was  good  as  a  revoc- 
ation.    2  Abr.  Eq.  Cos.  771.  (5) 

But  a  will  which  will  pass  personal  estate,  is  not  a  sufficient 
revocation  of  a  former  will  whereby  a  real  estate  is  devised. 

[  20s  3  And  although  the  statute  says,  that  no  will  in  writing  con- 
cerning personal  estates  shall  be  repealed  by  word  of  mout£  only, 
except  the  words  be  put  into  writing,  and  read  to  and  allowed 
by  the  testator,  and  proved  to  be  so  done  by  three  witnesses  ;  yet 
where  a  man  by  will  in  writing  devised  the  residue  of  his  personal 
estate  to  his  wue,  and  she  dymg,  he  afterwards  by  a  nuncupative 
codicil  bequeathed  to  another  all  that  he  had  given  to  his  wife^ 
this  was  resolved  to  be  good :  for  by  the  death  of  the  wifi^  the 
devise  of  the  residue  was  totally  void ;  and  the  codicil  was  no 
alteration  of  the  former  will,  but  a  new  will  for  the  residue* 
1  Abr.  Cas.  Eq.  408. 
[Implied  Also,  the  Statute  hath  not  taken  away  revocations  of  wills  by 

5  tt^uTl  ^^  ^f  ^'^'  ^  ^^  ^'^  testator  afterwards  make  a  feoffinent,  or  do 
any  other  act  inconsistent  with  the  will:  but  such  revocation 
remains  as  before  the  statute.     Carth.  81.  (/) 

If  a  man  devises  lands  to  one  and  his  heirs,  and  afterwards 
mortgages  the  same  lands  to  another  for  years  or  in  fee ;  though 
a  mortgage  in  fee  is  a  total  revocation  at  law,  yet  in  equity  it 
shall  be  a  revocation  'pro  tanto  only.  1.  Abr.  Eq.  Cos.  410. 
[Baxter  v.  Dyer.  5  Ves.  656^  S.  P.] 

And  the  reason  is,  because  a  mortgage  is  not  considered  as  a 
conveyance  of  the  estate,  but  only  as  a  charge  upon  it ;  being 
merely  a  security,  and  in  the  consideration  of  equity  carries  only 
a  chattel  intere^ ;  the  creditor  gains  nothing  real,  it  affords  no 


(s)  So  a  deed  intended  to  operate  as  an  appointment  to  uses,  but 
not  sufficient  for  that  purpose,  was  held  to  revoke  a  will,  the  party 
appearing  to  have  had  that  intention.  Shove  v.  Pincke,  5  T.  Rep. 
124  and  310.     [See  ante  198.  note  1.] 

(t)  [And  this  though  the  feoffment  is  void  for  want  of  livery  and 
seisin.  Moor.  429.  1  Rol.  Ah.  614—616.]  So  if  a  testator  suffer  a 
recovery  of,  or  sell  the  lands  devised.  Manvood  v.  Turner ,  1  P. 
Wms.  165.  Arnold  v.  Arnold,  I  Bro.C.  C.  401.  [Doe  d.  Lushington  v. 
Bp.  Landaffy  2  Nem.  Rep.  491.  S.  P.  and  the  same  of  an  equitable 
estate.  Freeman  v.  Freeman,  cor.  lord  Hardwicke,  C.  1  WUs.  SOS. 
Or,  if  he  levy  a  fine,  3  Moore,  24.  Parker  d.  Biscoe  v.  jyilnot, 
2  N.R.  401.  A  contract  for  sale  revokes  a  devise,  Knollys  v.  Akock^ 
5  Ves.  654.  A  deed  intended  to  operate  as  an  appointment  of  uses, 
but  not  sufficient  for  that^urpose,  may  have  the  effect  of  revoking 
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dower^  and  goes  to  executors.    Sparrow  and  Hardcastle,  May  6, 
1754.     3  Jlk.  798. 

But  if  lands  be  devised  to  one  in  fee,  and  afterwards  mortgaged 
to  the  same  devisee;  this  is  a  revocation  in  toto,  being  inconsistent 
with  the  devise :  but  if  the  mortgage  had  been  to  a  stranger,  it 
had  been  a  revocation  quoad  the  mortgage  only.     Prec.  Cba.  514. 

If  a  man  seised  in  fee,  devises  it  to  one  in  fee  or  for  life,  and 
afterwards  makes  a  lease  to  another  for  years ;  this,  even  at  law, 
shall  not  be  a  revocation  but  during  the  years.     1  Itoll*s  Ahr.  616. 

So  if  a  husband  possessed  for  forty  years,  devises  it  to  his  wife, 
and  after  leases  the  land  to  another  for  twenty  years,  and  dies ; 
diis  lease  is  not  any  revocation  of  the  whole  estate,  but  only.   [  204  ] 
during  the  twenty  years,  and  the  wife  shall  have  the  residue  by 
the  devise.  Id. 

But  where  a  man  seised  of  a  lease  for  lives,  devised  it,  and 
afterwards  surrendered  the  old  lease,  and  took  a  new  one  to  him 
and  his  heirs  for  three  lives ;  it  was  decreed,  that  this  renewal  of 
the  lease  was  a  revocation  of  the  will  as  to  this  particular.  For 
by  the  surrender  of  the  old  lease,  the  testator  had  put  all  out  of 
mm,  had  divested  himself  of  the  whole  interest ;  so  that  there 
being  nothing  left  for  the  devise  to  work  upon,  the  will  must  fall, 
and  the  new  purchase,  being  of  a  freehold  descendible,  could  not 
pass  by  a  will  made  before  such  purchase.  3  P.  Will.  \^Q.  170. 
\Mai^mood  v.  Tumerr^ 

June  10,  1743.  Sir  Thomas  AhneyoxA  Miller.  The  testator 
by  his  will  devised  all  his  college  leases  which  he  then  held  of 
Magdalen  college  to  Mrs.  Burton,  his  mother,  to  be  sold  by  her 
immediately  after  his  decease,  and  ordered  the  money  arising  by 
such  sale  to  be  distributed  according  to  the  directions  of  the  said 
wilL  Some  years  after  making  the  will,  he  surrendered  the 
collie  leases  devised  by  it,  and  accepted  two  new  leases  of  the 
premises,  but  one  of  them  was  not  sealed  with  the  college  seal, 
till  aft«r  the  death  of  the  testator.  Lord  Hardwicke  decreed, 
that  the  lease  actually  renewed  after  the  will  made,  was  a  revo- 
cation of  the  devise  («),  but  otherwise  as  to  the  lease  not  perfected 
for  want  of  the  college  seal.     2  Atk.  593. 

But  where  the  testator  devised  all  and  singular  his  leasehold 
estate,  and  afterwards  renewed  a  lease;  it  was  held  by  lord 
Hardwicke  clearly,  that  this  leasehold  estate  passed  by  the  will : 
for  that  this  is  not  a  specific  legacy,  but  only  an  enumeration  of 
the  several  particulars  of  the  personal  estate,  but  yet  is  a  general 
devise  of  the  whole.     3  Atk.  199. 

Though  a  covenant  or  articles  do  not  at  law  revoke  a  will ;  yet  if 
entered  into  for  a  valuable  consideration,  amounting  in  equity  to 

a  will,  if  the  party  appear  to  have  had  that  intention.   Shove  v.  Pincke, 
6  r.  Rep.  124.  310.] 

(u)  [And  the  rule  of  revocation  of  wills  is  the  same  at  equity  as  at 
W.  S.  P.  Hone  v.  Medcrq/l,  1  Bro.  C.  C 160.] 
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a  conreyance,  they  must  consequently  be  an  equitable  revocation 
of  a  will,  or  of  any  writing  in  nature  thereof.     2  P.  Jfill.  624. 
[A  devise  of  a  real  estate  is  not  revoked  by  bankruptcy.]  (1) 
A  woman's  marriage,  is  alone  a  revocation  of  her  will.     Id. 

r  205  1    ^*  ^^^'  ^^'  ^'  ^^^^  ^*  Hembling.'] 

A  roan  made  a  will,  and  appointed  one  (who  was  no  relation) 

to  be  his  executor.     He   afterwards  went  abroad,  where  he 

becsme  a  governor  of  one  of  the  plantations,  and  sent  over  for  ail 

English  woman  of  his  acquaintance,  whom  he  married,  and  had 

children  by;  and  died,  without  an  actual  revocation  of  his  will. 

Yet  it  was  determined,  that  this  total  alteration  of  his  circtm^ 

stances  was  an  implied  revocation.     1  P.  Will.  304?.  Eyre  and  Eyre. 

So  in  the  case  of  JOugg  and  Zoigg,  M.  8  W.  before  the  delegates. 
One  being  single  made  his  will,  and  devised  all  his  personal 
estate.  Afterwards  he  married,  and  had  several  children,  and 
died  without  other  will  or  disposition.  It  was  ruled,  that  there 
being  such  an  alteration  in  his  estate  and  circumstances  so  diflferent 
at  the  time  of  his  death  from  what  they  were  when  he  made  the 
will,,  here  was  room  and  presumptive  evidence  to  believe  a  revo- 
ca^on,  and  that  the  testator  continued  not  of  the  same  mind. 
2  Salk.  592*     L.  Baym.  441. 

And  in  the  case  of  Bronxm  and  Thompson,  T.  1702.  The  lord 
keeper  was  of  opinion,  that  alteration  of  circumstances  may  be  a 
revocation  of  a  will  of  lands,  as  well  as  of  a  personal  estate; 
notwithstanding  the  statute,  which  doth  not  extend  to  aa  implied 
revocatiour     1  Abr.  Cas.  Eq.  415.  (2) 

(1)  Charman  v.  Ckannan,  14?  Ves.580. 

(2)  And  accordingly,  marriage  and  the  birth  of  a  child  hai  been 
adjudged  a  revocation  of  a  will  of  lands,  in  Christopher  v.  Christopher, 
IDougl*  35.]  if  Bur.  2171.  2182.  and  Sprange  [or  Spragg\  v#  Stone, 
Amb/12\.   [2  Eden.  Rep.  263,  and  note."]  though  the  child  were  bom 

,  after  the  father's  death.    Doe  v.  Lancashire,  5  T.  Rep.  49.     But  it 

seems  that  marriage  or  the  subsequent  birth  of  a  child  alone,  are  not 
of  themselres  sufficient  to  support  the  presumption  of  a  revocation. 
See  Dr.  Hays  Judgment,  Hu.  1770,  in  Shepherd  v.  Shepherd,  5  T. 
Rep.  4-9.  51.  n.  (which  doctrine  however  Mr.  Fonhlanque  has  com- 
bated in  his  note  to  Treat,  on  Eq.  ii.  355.)  [J.  B.  married  and  after" 
tMrdsm^Ae  his  wiH,  and  devised  to  his  niece,  and  died,  leavifig  his 
wife  enceinte  with  a  daughter,  which  was  unknown  to  him.  This 
birth  was  held  not  a  revocation  of  the  will.  Doe  d.  White  v.  Barford 
4M.SfS.  10.]  And  as  marriage  and  the  birth  of  a  child,  when  taken 
together,  only  furnish  ground  on  which  to  presume  an  alteration  of 
the  testator's  mind,  such  implied  revocation  may  be  rebutted  by 
evidence,  either  written  or  parol,  which  proves  a  republication. 
Brady  v.  Cubitt,  1  Doug.  Rep.  31.  IQiuere,  whether  such  implied 
revocations  may  be  rebuttea  by  evidence  of  parol  declarations  oi 
the  testator  made  after  the  events,  that  he  meant  his  will  to  stand. 
Kembel  v.  Scrafton,  2  East,  Rep.  530.] 
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Wills  of  Seamen  and  Marines. 

By  55  G.  5.  c.  60.     Intituled,  *'  An  act  to  repeal  several  acts  [Repeal  of 
"  relating  to  tke  execution  of  letters  of  attorney^  and  wills  qf  petty  •©▼e»l 
^^  officers^  seamen,  and  marines,  in  his  majesty's  navy;  and  to  make  **^^ 
"  nem  provisions  rejecting  the  sameJ'     9&  10  ^3.  c.4].$S.  6* 
20  G.  2.  c.  24.  §  6.  31  G.  2.  c.  10.  §  21.  24.     9  G.  3.  c.  30.  §  5.  6. 
26  G.  8.  c.  63.  32  G.  3-  c.  34.  and  c.  67.  §  14.  16.  49  G.  3.  c  108* 
$  1.  6. 10. 17.  54  Geo.  3.  c.  93.  §  7.  are  repealed.  §  1. 

By  $  2.  No  will  made  by  any  petty  ofScer  or  seaman,  non-  Mode  of 
commissioned  officer  of  marines,  or  marine,  before  his  entry  into  e^ecutmg 
his  m.^esty's  service,  shall  be  rated  to  pass  or  bequeath  any  ^    * 
wages,  pay,  prize  or  bounty  money,  or  other  allowances  of  money 
to  accme  due  for  or  in  respect  of  the  service  of  any  such  petty 
officer  or  seaman^  non-commissioned  officer  of  marines,  or  marine, 
in  his  m^esty^s  navy.    Nor  shall  any  will  made  or  to  be  made  by  any 
such  petty  officer^  &c.  in  the  king's  service,  be  valid  to  bequeath 
any  such  wages^  &c.  due,  or  to  grow  due,  to  him,  unless  it 
shall  ecmtain  the  name  c^  the  ship  to  which  the  person  executii^ 
die  same  belonged  at  the  time,  or  to  which  he  last  belcmget^ 


Ex  parte  the  Earl  of  Uchester,  A  second  marriage,  and  the  birth 
of  children,  the  wife  and  children  being  provided  for  by  settlement^ 
and  there  being  children  by  the  former  marriage ;  held  to  be  a  case 
of  exception  from  the  rule,,  that  marriage  and  the  birth  of  a  child 
levoke  a  will.  7  Ves.  348»  But  where  there  was  no  settlement  on 
the  second  wife  and  her  issue,  a  second  marriage  and  the  birth  of 
t  child  were  held  presumptive  revocation  of  a  will,  made  by  a  widower, 
and  in  favour  of  children  of  a  former  marriage.  Hallway  v.  Clarke, 
1  PhUL  Rep.  339.  Emerson  v.  BovUlcj  id.  342.;  nor  does  the  death 
of  the  ch^d  of  the  second  marriage  after  the  presumption.  Id.  The 
irhole  law  of  presumed  revocation  of  former  will  by  marriage  and 
birth  of  children,  is  stated  by  sir  John  Nichol,  in  Johnston  v«  Johnston, 
\  PhiU.  Rep.  447.  in  which  case  the  first  will  cf  a  married  man  with 
ebildren,  was  set  aside  on  shewing  the  birth  of  more  children,  and 
liis  intention  to  make  another  will.] 

Hineidey  v.  Simmons.     Two  unmarried  sisters  made  similar  wills,   [Mutual 
ia  fhvour  of  each  other,  bearing  the  same  date,  and  appointing  the  or  amilar 
ftame  executors.    The  marriage  of  one  of  them  was  held  not  to  revoke  wills.] 
the  will  of  the  other.     4  Ves.  160.     [And  see  Lovofield  v.  Stoneham, 
2Sfra*1261.   Mutual  or  conjoint  wills  irrevocable  by  either  of  the 
supposed  testators  are   unknown  to  the  testamentary  law  of  this 
country ;  and  a  separate  will  of  the*  same  deceased  of  a  later  date, 
was  in  effect  pronounced  for  in  Hohson  v.  Blackburn  and  another, 
1  Add,  Rep.  274. :  but  the  devbees  of  such  a  will  may  be  trus- 
l»es  ibr  perfbrmiBg  the  deceased^s  part  of  the  compact.    JDu/cmr 
n  Parraro,  per  lord  Camden,  18  July,  1769,  2  Hargr.  Jurid.  Exer. 
IQl.  Walfok  V.  Cholmondeley,  7  T.  Rep.  138.  observed  on  3  Ves.  403.] 

4  ■ 
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and  also  in  every  case  a  fiill  description  of  the  relationship  or 
residence  of  the  person  or  persons  to  whom,  or  iu  whose  favour 
as  executor  or  executors,  the  same  shall  be  granted  or  made ; 
and  also  the  day  of  the  month,  and  year,  and  the  name  of  the 
place  when  and  where  the  same  shall  have  been  executed.     Nor 
shall  any  such  will  be  good  for  the  purposes  aforesaid  unless 
executed  and  attested  as  follows:  —  In  case  any  such  will  is  made 
by  any  such  petty  officer  or  seaman,  non-commissioned  officer 
ef  marines,  or  marine,  at  any  time  while  they  respectively  belong 
to  and  are  on  board  any  of  his  majesty's  ships,^  as  part  of  the 
complement  thereof,  or  lie  borne  on  the  books  as  a  supernumerary, 
or  as  an  invalid,  or  for  victuals  only,  unless  such  "will  is  executed 
in  the  presence  of  and  attested  by  the  captain  or  other  com- 
manding officer  of  the  ship,  or  during  his  absence  on  leave  on 
separate  service,  by  the  commanding  officer  for  the  time  being, 
who  in  that  case  shall  state  at  the  foot  of  such  attestation  the 
absence  of  such  captain,  &c.  at  the  time  of  the  execution  of  such 
will,  and  the  occasion  thereof;  or  in  case  of  the  inability  of  such 
captain  or  commanding  officer  by  reason  of  wounds  or  sickness 
to  attest  any  such  will,  then  unless  such  will  is  executed  in  the 
presence  of  and  attested  by  the  first  lieutenant  or  other  officer 
next  in  command  of  such  ship,  who  shall  state  at  the  foot  of  such 
attestation  the  inability  of  such  captain,  &c.  to  attest  the  same:  — 
In  case  any  such  will  shall  be  made  by  any  such  petty  officer,  &c. 
in  any  of  his  majesty's  hospitals,  or  on  board  any  of  his  majesty's 
hospital  ships,  or  in  any  military  or  merchant  hospital,  or  at  any 
sick  quarters  either  at  home  or  abroad,  unless  such  will  shall  be 
executed  in  the  presence  of  and  attested  by  the  governor,  physician, 
surgeon,  assistant  surgecHi,  agent,  or  chaplain  of  any  such  hospital 
or  sick  quarters  of  his  majesty;  or  by  the  commanding  officer, 
agent,  physician,  surgeon,  assistant  surgeon,  or  chaplain  for  the 
time   being,   of  any  such  hospital  ship;   or  by  the  physidan, 
surgeon,  assistant  surgeon,  agent,  chaplain,  or  chief  officer  of 
such  military  or  merchant  hospital,  or  other  sick  quarters,  or  one 
of  them :  —  In  case  any  such  will  shall  be  made  by  any  such 
petty  officer,  &c.  on  board  of  any  ship  in  the  transport  service  or 
in  any  merchant  ship,  unless  the  same  is  executed  in  the  presence 
of  and  attested  by  some  commission  or  warrant-officer,  or  chaplain 
in  his  majesty's  navy;  or  some  commission  officer,  or  chaplain 
belonging  to  his  majesty's  land  forces,  or  royal  marines ;  or  the 
governor,  physician,  surgeon,  assistant  surgeon,  or  agent  of  any 
hospital  in  his  majesty's  naval  or  military  service  who  may  happen 
to  be  then  on  board  of  such  transport  or  merchant  vessel,  or  by  the 
master  or  first  mate  thereof,  or  one  of  them:  —  In  case  any  such 
will   shall  be  made  by  any  such   petty   officer,  &c.  after  his 
discharge  from  his  majesty's  service,  unless  the  same  (if  the  party 
making  such  will  resicles  in  London  or  Westminster,  or  within 
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the  bills),  shall  be  executed  m  the  presence  of  and  attested  by 
the  inspector  (for  the  time  being)  of  seamen's  wills,  or  his 
assistant,  or  clerk ;  or  unless  the  same  (if  the  party  resides  at  or 
within  seven  miles  from  any  port  or  place  where  the  wages  of 
seamen  in  his  majesty's  service  are  paid),  shall  be  executed  in  the 
presence  of  and  attested  by  one  of  the  clerks  in  the  office  of  the 
treasurer  of  the  navy,  resident  at  such  port  or  place;  or  unless 
the  same  (if  the  party  resides  at  any  other  place  in  Great  Britain, 
Ireland,  or  in  Guernsey,  Jersey,  Alderney,  Sark,  or  Man),  shall 
be  executed  in  the  presence  of  and  attested  by  a  justice  of  peace, 
or  by  the  minister,  or  officiating  minister  or  curate  of  the 
parish  or  place  in  which  such  letter  of  attorney  or  will  shall  \ye 
executed ;  or  unless  the  same  (if  the  party  reside  in  any  other 
part  of  his  majesty's  dominions,  or  any  colonies,  &c.  or 
foreign  possession  or  dependency  of  his  majesty,  his  heirs  or 
successors,  or  any  settlement  within  the  charter  of  the  East  India* 
Company)^  shall  be  executed  in  the  presence  of  and  attested  by 
some  commission,  or  warrant-officer,  or  chaplain  of  his  majesty's 
navy,  or  commission  officer  of  royal  marines,  or  the  commissioner 
of  the  navy,  or  naval  storekeeper  at  one  of  his  majesty's  naval 
yards,  or  a  minister  of  the  church  of  England  or  Scotland,  or  a 
magistrate  or  principal  officer  residing  in  any  such  island,  colon}', 
&c.  or  if  the  party  resides  at  any  place  not  within  his  majesty's 
dominions,  or  within  any  place  last  above  enumerated,  unless  the 
same  shall  be  executed  in  the  presence  of  and  attested  by  the 
British  consul,  or  vice-consul,  or  some  officer  having  a  public 
appointment,  or  commission,  civil,  naval,  or  military,  under  his 
majesty's  government,  or  by  a  magistrate  or  notary  public  of  or 
near  tJie  place  where  such  letter  of  attorney  or  will  shall  be 
executed.     lb, 

55  G.  3.  c.  60.  §  3.  Enacts  that  every  will  already  or  hereafter  [Wills  exe- 
made  by  any  petty  officer  or  seaman,  non-commissioned  officer  of  cu^ed  in 
marines  or  marine,  at  any  time  while  they  were  or  shall  be  prisoners  JJj^f^" 
of  war  in'  parts  beyond  the  seas,  shall  be  as  valid  as  if  the  same  had  when 
been  respectively  executed  and  attested  in  the  manner  required  valid.] 
by  the  acts  recited  in  §  1.  or  any  of  them.     Provided  every  such 
will  shall  have  been  executed  in  the  presence  of  and  attested  by 
some  commission  or  warrant-officer  of  his  majesty's  navy,  com- 
mission officer  of  royal   marines,  physician,  surgeon,  assistant 
surgeon,  agent,  or  cnaplain,  to  some  naval  hospital;   or  some 
commission   officer,   physician,   surgeon,   assistant   surgeon,    or 
chaplain  of  the  army,  or  any  notary  public,  any  thing  m  any  of 
the  said  acts  to  the  contrary  notwithstanding :  but  so  as  not  to 
invalidate  or  disturb  any  pajmaent  already  made  under  any  letter  of 
administration,  certificates  or  otherwise,  pursuant  to  the  said  printed 
acts,  or  any  of  them,  in  consequence  of  the  rejection  of  any  such 
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wills  by  the  inspector  of  seamen's  wills,  for  tmnt  of  due  attestation 
according  to  the  directions  of  the  said  acts,  or  any  of  them. 
[Wills  not        By  §  4.  No  will  of  any  seaman  contained  in  the  same  instru- 
in  same       ment,  paper,  or  parchment,  with  a  letter  of  attomj^y,  shall  be 
^*th*power  available  in  law  for  any  purpose  whatever, 
of  attor-  By  §  5.    All  commanders  of  ships  shall,  on   their  monthly 

"^0  .       muster-books  or  returns,  specify  which  of  the  persons  mentioned 
vilison"^    therein  have  made  any  will  during  that  month,  or  other  space 
muster-       of  time  from  the  preceding  return,  by  inserting  the  date  thereof 
books.]        opposite  the  party's  name  under  the  head  of  "WILL." 
[Examin-        J  g^  Enacts,  That  before  any  such  will  as  in  this  act  men- 
wiUs  by  in-  ^^^ned,  shall  be  attempted  to  be  acted  on  or  put  in  force,  the 
•pector.]      same  shall  be  sent  to  the  treasurer  of  the  navy,  at  the  Navy 
Pay-office,  London,  in  order  that  the  same  may  be  examined  by 
the  inspector  of  seamens'  wills;  who,  or  his  assistants,    shall 
immediately  on  receipt  of  every  such  will,  duly  register  the  same 
in  a  numerical  and  alphabetical  manner,  in  separate  books,  to 
be  kept  for  that  purpose,  specifying  the  date  of  such  will,  the 
place  where  executed,  and  the  name  and  addition  of  the  executor 
or  executors ;  and  also  the  names  and  additions  of  the  attesting 
witnesses :  and  shall  mark  the  said  wills  with  numbers  corre- 
sponding with  those  made  on  the  entries  thereof  in  the  said  books  r 
and  shall  take  all  proper  means  to  ascertain  the  authenticity  of 
every  such  will,  and  in  case  it  appears  to  him,  or  he  has  reason 
to  suspect  that  any  such  will  is  not  authentic,  he  shall  forthwith 
give  notice  in  writing  to  the  executor  or  executors  that  the  same 
is  stopped,  and  the  reason  thereof,  and  shall  also  report  the  same 
to  the  treasurer  or  pay-master  of  the  navy,  and  shall  enter  his 
caveat  against  such  will,  which  shall  prevent  any  money  from 
being  received  thereon,  till  the  same  shall  be  authenticated,  to 
the  satisfaction  of  the  said  treasurer  or  pay-master ;  but  if,  on 
such  examination,  it  appears  to  the  said  treasurer,  pay-master,  or 
inspector  that  such  will  is  authentic,  the  said  inspector  or  his 
assistant  shall  sign  his  name  to  it,  and  also  put  a  stamp  diereon, 
in  token  of  his  approbation  thereof. 
[Probate  By  §  8.  Where  any  petty  officer  or  seaman,  non-commissioned 

executor**^!  officer  of  marines  or  marine,  who  shall  have  belonged  to  any  ship 
of  H.  M.,  his  heirs  or  successors  has  died  or  shall  hereafter  die, 
having  left  a  will  appointing  any  executor  or  executors  thelreJn, 
ho  pay,  wages,  prize,  bounty,  or  other  allowance  of  money  which 
may  have  been  due  to  such  testator  at  the  time  of  his  death,  shall 
be  paid  over  to,  or  recovered  by  such  executor,  except  on  the 

Erobate  of  such  will,  to  be  obtained  as  follows,  viz  :  After  such  will 
as  been  so  transmitted,  registered,  inspected,  and  approved  ass 
herein  before  directed,  the  inspector  of  seamen's  wills  shall  is6ti^ 
to  the  person  named  and  described  as  executor  or  executrix  (^i 
such  will,  a  check  in  lieu  thereof,  containing  directions  to  Mm 
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the  same,  on  the  testator's  death,  to  the  treasifrer  or  paymaster 
of  his  majesty's  navy,  which  check  shall  be  in  the  words' and 
figures,  or  to  the  purport  and  eflect  following. 

*  No. 

•  CHECK. 

*  Navy  Pay  Office, 

*  IT  being  directed    by  act  of  parliament,    55    Geo.    III. 

*  cap.  that  wills  granted  by  petty  officers  and  seamen, 

*  non-commissioned  officers  of  marines  and  marines,  belonging 

*  to  his  majesty's  navy,  shall  be  lodged  in  this  office  for  the 

*  purposes  therein  specified ;  and  that  a  check  shall  be  issued 

*  for  eveiy  such  will,  mentioning  the  particular  heads  thereof^ 

*  which  by  virtue  of  the  said  act  shall  stand  in  the  place  of  the 
'  same :    this  is  therefore   issued  to    shew  the   receipt'  at  this 

*  office,  of  a  will  dated  at  [or,  on  board  of]  upon 
^  the  day  of  made  and  executed 
^  by  A,  B.  now  or  formerly  of  his  majesty's  ship 

'  in  favour  of  C  Z).  and  appointing  E,  F.  executor  [or,  execu- 
'  trix]  and  which  is  attested  by  G.  H,  and  t/.  K,     The  said  E.  F. 

*  upon  the  testator's  death,  is  entitled,  upon  production  of  this 
^  check,  to   demand  of  this  office,  that  the  said  will  may  be 

*  directed  and  sent  to  a  proctor  in  Doctors  Commons  to  obtain  a 

*  probate  thereof,  which  probate  is  also   to  be  lodged  in  this 

*  (^ce;  I 


*  now  apply  for  a  certificate,  to  enable  me  to  obtain  probate  of 

*  the  above  mentioned  will,  being  the  executor  [w  executrix] 

*  therein  iiamed. — My  place  of  abode  is  at 

«  (Signed)  E.  F. 

*  WE  hereby  certify,  that   we  personally  know  the  above 

*  subscribing  E.  F.  the  present  holder  of  this  check,  who 

*  is  an  inhabitant  of  this  parish ;  and  that  we  believe  him 

*  [or  her]    to  be    the  person  described   as  executor   [or, 
'  Executrix]  therein. 

^  L.M. 

'  N.O. 
*  both  housekeepers  of  the  parish 
*  of  in  the  county 

'  of 

*  I  hereby  certify,  that  I  have  examined  the  above-named 
'  jE.  F.  the  executor  [or,  executrix]  and  also  the  above- 
'  named  i.  M,  and  N^  O.  (inhabitant  householders  in  this 

*  parish)  as  to  their  knowledge  of  the  said  E,  F.  and  of  his 
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fDuty  of 
minister, 
1&C.  as  to 
signiDg 
■check.] 


At 


[or,  hei']  being  the  executor  [or,  executrix]  of  the  will 
of  the  above-named  A.  B.  as  he  [o;-,  she]  represents  him- 
self [p7\  herself]  to  be ;  and  that  I  am  satined  with  their 
answers,  and  iiave  seen  the  said  E,  F,  sign  the  said 
petition  or  application,  and  the  said  L.  M,  and  N,  O.  sign 
the  said  certificate  in  my  presence. 
'  The  said  E,  F.  the  executor  [o;*,  executrix]  is 
feet  inches  high,  complexion, 

eyes,  hair,  age, 

particular  marks. 

I  P.  Q.  Minister. 


this 


day  of 


*  N.  B.  If  the  testator  shall  die  after  he  leaves  the  naval 
service,  a  certificate  of  his  burial,  or  some  other  au- 
thentic proof  of  his  death,  must  likewise  be  sent  to  this 
office. 

'  If  the  executor  [or,  executrix]  knows  any  proctor  in 
Doctors  Commofis,  he  [or,  she]  is  desired  to  mention  his 
name,  tliat  he  may  be  employed  in  obtaining  the  probate. 
*  The  above  application  and  certificates  are  to  be  filled 
up  and  signed  upon  the  testator's  death,  and  the  check 
to  be  sent  by  the  general  post,  under  cover  directed  to 
the  treasurer,  or,  to  the  paymaster  of  his  majesty's 
^  navy,  London.* 

And  in  the  event  of  testator's  death,  the  minister,  officiating 
minister,  or  curate  of  the  parish  in  which  the  said  executor,  &c. 
may  then  reside,  shall,  on  being  applied  to  for  his  signature  to 
the  certificate  at  foot  of  the  said  check,  examine  such  executor, 
&c,,  and  such  two  inhabitant  householders  of  the  parish  as  may 
be  disposed  to  sign  the  first  certificate  on  the  said  check,  touching 
the  claim  of  the  said  executor,  &c.,  and  being  satisfied  of  his  or 
her  being  the  person  described  as  such  in  the  said  check,  the  said 
executor,  &c.,  shall  subscribe  the  application  subjoined  to  tlie 
said  check,  (the  blank  therein  being  first  filled  up  agreeably  to 
the  truth,)  in  the  presence  of  the  said  minister,  &c.,  and  the  said 
two  inhabitant  householders  shall  also  subscribe  the  said  first 
certificate  on  the  said  check  (the  blanks  being  first  filled  up 
agreeably  to  the  truth)  in  the  like  presence ;  for  which  respective 
purposes  the  said  executor,  &c,  and  householders  shall  attend 
when  and  where  the  said  minister,  &c.  shall  appoint :  and  the 
latter  shall  sign  the  second  certificate  on  the  said  check  (the 
blanks  therein,  and  in  the  description  thereunto  subjoined,  being 
first  filled  up  agreeably  to  the  truth :)  and  the  said  executor,  &^ 
shall,  before  examination  or  signing  the  said  application,  pa; 
two  shillings  and  sixpence  to  the  saia  minister  for  his  trouble  oj 
the  occasion:  and  the  said  application  and  certificates  haviD, 
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been  completed  according  to  the  directions  therein  and  hereby 
given,  shall  be    transmitted  by  the  said  minister,  &c.,  by  the 

Eneral  post,  addressed  to  the  treasurer  or  paymaster  of  the  navy, 
)ndon :  and  the  said  original  will  having  been  passed  or  stamped 
as  directed  by  this  act,  the  inspector  of  seamen's  wills,  or  his 
assistant,  shall  note  thereon  the  amount  of  the  wages  due  to  the 
deceased,  as  calculated  on  the  search  sent  to  the  inspector  from 
the  navy  office,  and  shall  forward  such  will  to  a  proctor  in 
Doctor's  Commons,  in  order  to  his  obtaining  probate  thereof: 
and  in  case  the  executor  or  executrix  shall  not  reside  within  the 
bills  of  mortality,  the  said  inspector  shall  also  forward  to  such 
proctor,  a  letter  addressed  to  the  said  minister  in  the  form  or  to 
the  effect  following. 

'  No. 

*  Navy  Pay  Office, 
*  Reverend  Sir,  18 

'  I  am  directed  by  act  of  parliament,  55  Geo.  III.  chap. 

*  to  forward  to  you  the  inclosed  [commission,  or  requisition] 
'  for  the  purpose  of  swearing  E.  F.  therein  named  as  executor 

*  [or,  executrix]  of  the  will  of  A.  B.  late  a  seaman  [or,  marine] 

*  in  his  majesty's  navy,  .deceased,  which  [commission,  or  re- 
'  quisition]  when  executed,  you  will  be  pleased  to  return, 
'  addressed  as  follows  i  '  To  the  treasurer  [or,  to  the  pay- 
'  master]    of   his     majesty's    navy,    Lotidoti,^    specifying    and 

*  describing  the  receiver  general  of  the  land  tax,  the  collector 
'  of  the  customs,  or  of  the  excise,  or  clerk  of  the  cheque^ 
'  whose  abode  is  nearest  to  the  executor  [or,  executrix]  and 
'  who  will  be  directed  to  pay  him,  [or  her]  the  wages  due  to 

*  the  deceased. 

'  Tlie  copy  of  the  will  may  be  delivered  to  the  executor  [or^ 

*  executrix.] 

*  I  am,  reverend  sir, 

*  Your  most  obedient  servant, 

'  J.  P.  Inspector.' 
'  To  P,  Q.  minister  of  the  parish 
'  of  in  the 

'  county  of  .' 

And  such  proctor  having  received  the  said  will,  and  the  said  [Duty  of 
'fitter  so  written  by  the  inspector  (in  case  such  letter  shall  be  proctw  in 
necessary,)  shall  immediately  sue  out  the  previous  commission  or  ^^Jl|^°f 
ffiquisition,  or  take  such  other  legal  steps  as  may  be  necessary  to 
^fi-ble  the  executor,  &c.  to  obtain  probate :  and  shall  inclose  in 
the  said  letter,  such  previous  commission  or  requisition,  or  other 
*figal  or  necessary  instrument,  with  instructions  for  executing  the 
f^e;  and  also  a  copy  of  the  said  will  and  the  said  letter,  and  its 
closures  shall  be  forwarded  to  the  s|dd  minister,  by  the  general 
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post,  agreeably  to  the  address  put  thereon  by  the  inspector  of 
seamen's  wills  as  aforesaid. 
[Duty  of         J  9,  Enacts,  That  such  minister  shall  immediately  on  receipt 
ro^'vinff      ^^  ^^^^  previous  commission  or  requisition,  or  other  instrument, 
commis.      take  such  steps  as  to  him  may  seem  proper  or  necessary,  for  pro* 
uon8^  &c.]   curing  the  execution  of  such  previous  commission,  &c.  directed 
by  the  proctor  employed  in  Doctors  Commons  to  be  executed, 
and  shall  transmit  the  same,  when  so  executed,  to  the  treasurer 
or  paymaster  of  the  navy,  London :  and  if  the  person  applying 
for  such  probate  of  will  shall  be  and  reside  at  a  distance  from  the 
place  where  wages,  prize-money,  or  other  allowances  of  money 
due  to  the  deceased  are  payable,  he  shall  specify  the  receiver 
general    of  land-tax,    collector  of  the    customs    or  excise,   or 
clerk  of  the  cheque,  who  may  be  most  convenient  or  nearest  to 
the  person  applying  for  such  probate :  and  the  said  treasurer, 
paymaster,  or  inspector,  shall  immediately  on  receipt  thereof, 
send  the  said  executed  instrument  to  the  aforesaid  proctor,  who, 
in  pursuance  thereof,  shall  forthwith  sue  out  and  procure  such 
probate. 
rAdminis-        By  §  10.  When  any  petty  officer  or  seaman,  non-commissioned 
**b^°°^^^  officer  of  marines  or  marine,  who  shall  have  belonged  to  any 
order  to       ^^VP  ®^  ^^^  majesty,  his  heirs  or  successors,  has  died,  or  hereafler 
payment  of  shall  die  intestate,  leaving  any  wages,  pay,  prize  or  bounty  money, 
•'"^^Ltea  1    ^^  other  allowances  of  money  of  any  kind,  due  to  him  in  respect 
of  services  in  his  majesty's  navy,  the  same  shall  not  be  paid  unto 
any  representative,  but  on  letters  of  administration,  to  be  obtained 
as  follows,  viz: — The  person  or  persons  claiming  such  administrar 
tion,  shall  send  or  give  in  a  note  or  letter  to  me  said  inspector, 
stating  his  or  her  place  of  abode,  and  the  parish  in  which  the  same 
is  situate,  the  name  of  the  deceased,  the  name  of  the  ship  or  ships 
to  which  he  belonged,  and  that  he  or  she  has  been  informed  of 
his  death,  and  requesting  the  inspector  to  give  such  directions  as 
may  enable  him  or  her  to  procure  letters  of  administration  to  the 
deceased,  or  to  the  like  effect,  on  receipt  whereof  the  said  in- 
spector shall  send  by  course  of  post,  under  cover,  to  the  minister, 
officiating  minister,  or  curate  of  the   parish  or  wherever  the 
claimant  shall  reside,  a  petition  in  the  words  and  figures  follow- 
ing, or  to  the  like  effect. 
*  No. 

'  LIST. 


*  1st  degree  -  widow. 

«  2d child. 

'  Sir, 

*  3d father. 

'  Having  obtained  informa- 

* 4?th mother. 

tion  that  A.  B.  bom  about  the 

«  5th brother  w  sister. 

year              at 

<  6th grandfatlier,     or 

and  belongmg  to  his  majesty's 

grandmcrtlier. 

ship               >              about  the=- 
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'7th uncle,  aunt, 

nephew  or  niece. 

'  8th cousin  german. 

'  9th cousin      gerjnan 

once  removed. 
*  10th second  cousin. 


year  died  at 

m  the  month  of  one 

thousand  eight  hundred  and 
without  leaving  ^ny  will,  to  the 
best  of  my  knowledge  and  be- 
lief, I  now  apply  for  a  certificate 
to  enable  me  to  obtain  letters 
'  of  administration  to  his  effects,  being  his  lawful 
'  and  sole  [or  one  of  his]  nearest  of  kin ;  no  one  to  the  best  of 

*  my  knowledge  and  belief  of  a  nearer  degree  being  living  at  the 
'  time  of  the  death  of  the  said  deceased,  who  died  a  bachelor  [or 

*  widower.] — My  place  of  abode  is 

'  'CD. 

'  We  hereby  certify,  that  we  personally  know  the  above  sub- 
'  scribing  C.  Z).  s^xid  beliieve  what  he  [or  she]  has  stated  to  be 
'  true. 

«  E.F. 
/  G.  H. 
^  both  inhabitant  householders 
*  of  the  parish  of 
'  in  the  county  of 

'  I  hereby  certify,  that  I  have  examined  the  above-named  C  Z). 

*  who  claims  administration  to  A.  B.  late  a 

*  belonging  to  his  majesty's  ship  and  also 

*  the  above-named  jE.  F.  and  G.  H.  (inhabitant  householders 

*  of  this  parish)  as  to  their  knowledge  of  the  said  C  Z).  and 

*  of  his  [or  her]  i7ght  to  administer  to  the  effects  of  the  said 

*  A.  B,  and  that  I  am  satisfied  with  their  answers,  and  have 

*  seen  the  said  C  Z).  sign  the  above  application  or  petition, 
'  and  also  seen  the  said  E,  F,  and  G.  H,  sign  the  above  cer- 

*  tificate. 

'  Tlie  said  C.  D,  is  feet  inches  high, 

'  complexion,  eyes,  hair, 

'  age,  particular  marks. 

*At  this  /^- Q- 

'day  of  18  |.    Mmister.' 

*  N.  B.     If  the  person  applying  is  the  widow  of  the  party 

*  deceased,  she  must  forward  an  extract  from  the  parish 

*  register,  or  some  other  authentic  proof  of  her  marriage.' 

*  If  the  deceased  died  afler  he  had  left  the  naval  service,  an 

*  extract  from  the  parish  register  of  his  burial,  or  some 
'  other  authentic  proof  of  his  death,  must  likewise  be  sent 

*  to  this  office.' 

'  If  the  person  applying  knows  any  proctor  in  Doctors 
^  Commonsy  she  [or  he]  is  desired  to  mentim  his  name, 
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*  that  he  may  be  employed  in  obtaining  the  letters  of 

*  administration/ 

*  This  application  when  filled  up  and  attested,  is  to  be 

*  sent  by  the  general  post,  under  cover,  directed  to  the 

*  treasurer  w  to  the  paymaster  of  his  majesty's  navy, 

*  London.* 

And  the  inspector  shall,  at  the  same  time,  send  to  such 
minister  a  letter,  acquainting  him  with  the  nature  of  the  claim  and 
the  steps  to  be  taken  thereon,  in  pursuance  of  the  directions 
hereinafter  in  that  behalf  contained :  and  also  send  to  the  claim- 
ant a  letter  advising  him  or  her  of  the  forwarding  of  the  said 
petition  or  paper,  under  cover,  to  such  minister,  and  directing 
him  to  take  such  steps  as  are  hereinafter  inserted,  for  substanti- 
ating his  claim  to  the  satisfaction  of  the  inspector :  and  on  receipt 
of  the  said  petition  or  paper,  and  letter,  the  minister  shall,  on 
being  applied  to  for  his  signature  to  the  said  paper,  examine  the 
claimant,  and  also  such  two  inhabitant  householders  of  the  parish 
as  may  be  disposed  to  sign  the  first  certificate  on  the  said  paper, 
touching  the  right  of  such  claimant  to  the  administration  arising 
to  the  degree  of  relationship  stated  in  such  petition ;  and  being 
satisfied  of  such  right,  the  person  claiming  such  administration, 
shall  fill  up  the  several  blanks  in  the  first  part  of  the  said  paper, 
'  as  the  truth  may  be,  and  subscribe  the  same  in  the  presence  of 
the  said  minister ;  and  the  two  householders  shall  subscribe  the 
first  certificate  on  the  said  paper  (the  blanks  therein  being  first 
filled  up  agreeably  to  the  truth)  in  the  like  presence :  for  which 
respective  purposes  the  said  claimant  and  householders  shall 
attend  when  and  where  the  minister  shall  appoint:  and  the 
minister  shall  sign  the  second  certificate  on  ttie  aforesaid  paper, 
(the  blanks  therein,  and  in  the  description  thereunto  subjoined, 
being  first  filled  up  agreeably  to  the  truth)  and  the  said  claimant 
shall,  before  examination  or  signing  the  said  petition,  pay  to  the 
said  minister  two  shillings  and  sixpence  for  his  trouble ;  and  the 
said  paper  being  completed,  shall  be  returned  by  the  said  minister, 
by  the  general  post,  addressed  to  the  treasurer  or  paymaster  of 
the  navy,  London,  who  on  receiving  the  same,  shall  direct  the 
inspector  of  seamen's  wills  to  examine  the  same,  and  make  such 
enquiry  relative  thereto,  as  may  seem  to  him  necessary  in  that 
behalf;  and  being  satisfied,  shall  forthwith  make  out  a  certificate 
in  the  words  and  figures  following,  or  to  the  like  effect. 

*  By  act  of  parliament,  55  Geo.  III.  Chap. 

*  No. 

^  Certificate  to  obtain  letters  of  administration. 

'  Navy  Pay  Office, 

18 

*  HAVING  duly  examined  an  application  made  to^this  offi^crc 
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*  by  C.  D.  of  in  the  county  of  stating 
'  that  she  [or  he]  is  the  of  A.  B,  originally 
'  of  and  late  a  seaman  [or  marine]  belonging 
'  to  his  majesty's  ship  who  died  intestate  a  widower 
'  [w,  bachelor]  on  the  day  of  18  , 
^  and  without  leaving  any  one  of  a  nearer  degree  of  kindred  to 
'  him ;  and  it  appeanng  that  no  will  of  the  deceased  has  been 
'  lodged  in  this  office,  1  therefore  grant  this  abstract  of  the  said 
^  application,  and  certify,  that  I  believe  what  is  therein  stated  to 
'  be  true ;  and  also  that  the  said  C  D.  may  obtain  letters  of  ad- 
^  ministration  to  the  effects  of  the  said  A.  B.  deceased,  which 
'  effects  appear  not  to  exceed  the  sum  of  provided 
'  always,  that  she  [w,  he]  is  otherwise  entitled  thereto  by  law. 

*  J.  P.  Inspector. 

*  To 

'  Proctor  in  Doctors  Commons^ 

'  N.  B.  The  previous  commission  or  requisition  (if  such 
'  should  be  necessary)  is  to  be  addressed  agreeably  to  the  super- 
'  scription  of  the  within  cover,  in  which  me  same  is  to  be  en- 
'  closed,  and  forwarded  by  the  proctor;  and  when  such  commission 
'  or  requisition  shall  be  returned  to  this  office,  it  will  be  for- 
'  warded  to  him,  and  he  is  then  to  sue  out  letters  of  adminis- 
'  tration,  and  send  them  to  the  inspector,  with  his  charge  noted 

*  thereon/ 

And  after  filling  up  the  blanks  in  the  said  certificate,  as  the 
case  may  require,  the  said  inspector  shall  sign  and  address  the 
same  to  a  proctor  in  Doctors  Commons :  and  in  case  the  person 
claiming  administration  shall  not  reside  within  the  bills  of  mor- 
tality, shall  inclose  and  send  with  such  certificate,  a  letter  ad* 
dressed  to  the  minister  and  church-wardens,  or  elders  of  the 
parish  within  which  such  person  shall  then  reside,  signifying  the 

•  transmission  of  such  commission  or  requisition,  for  the  purpose 
of  swearing  the  claimant  as  administrator  or  administratrix  as 
aforesaid:  provided  to  the  best  of  the  said  minister's  belief,  he  or 
she  answers  the  description  contained  in  the  same;  and  in- 
structing him  to  return  the  commission  or  requisition  when 
executed,  under  cover,  addressed  to  the  treasurer  or  paymaster 
of  the  navy,  London;  and  to  specify  and  describe  the  receiver- 
general  of  the  land-tax,  collector  of  the  customs  or  excise,  or 
clerk  of  the  cheque,  whose  abode  is  nearest  to  the  person  apply- 
^^g  for  such  administration,  and  who  will  be  directed  to  pay  him 
or  her  the  wages  due  to  the  deceased ;  and  the  proctor  to  whom 
such  certificate  shall  be  addressed  and  sent,  shall  immediately  on 
receipt  of  the  same,  sue  out  the  previous  commission  or  requi- 
sition if  necessary,  or  take  such  other  steps  as  may  be  proper 
^^ards  enabling  the  person  so  applying  for  letters  of  administra- 
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tion  to  obtain  the  same ;  and  shall  enclose  such  previous  com* 
mission^  &c.,  or  other  legal  and  necessary  instrument,  with  in- 
structions for  executing  the  same,  in  the  letter  so  to  be  addressed 
to  such  minister,  by  the  said  inspector  as  last  aforesaid,  and  shall 
.  forward  such  letters  and  enclosures  by  the^geueral  post,  agreeably 
to  the  address  put  thereon  by  the  treasurer  or  paymaster  of  the 
.  navy,  or  the  said  inspector. 
fMinister's       Provided  that  if  the  minister  shall  reject  the  said  petition  or 
>cti  °"th^  paper  for  want  of  proof  to  his  satisfaction,  of  the  claimant  being 
petition.]     ^^  person  entitled  to  administration  of  the  deceased'^  effects,  he 
3ball  state  his  reasons  for  such  rejection  on  such  petition,  and 
^rthwith  return  it  addressed  to  the  treasurer  or  paymaster  of 
the  Navy  as  aforesaid :  and  in  case  no  application  is  mpde  to  him 
by  the  claimant,  or  no  effectual  steps  taken  by  the  claimant  so 
as  to  complete  the  said  petition,  and  the  certificates  thereop 
within  two  calendar  months  from  the  date  of  the  Inspector's  letter 
accompanying  it,  the  minister  shall  at  the  expiration  of  that  time 
forthwith  return  the  said  petition  or  paper  addressed  as  above, 
with  his  reason  for  doing  so  noted  thereon.   §  1 1. 
{Minister's       §  12.  Enacts  that  such  minister  shall  immediately  on  receipt 
duty  on  re-  ^f  such  letter  as  aforesaid,  with  the  previous  commission  or  re- 
commfs-       quisition,  or  other  instrument  inclosed  therein,  take  such  steps 
•ion.]  as  to  him  may  seem  fit  to  procure  the  execution  thereof,  and 

being  so  executed  shall  transmit  it  to  the  treasurer  or  paymaster 
of  the  Navy,  London  :  and  if  the  person  applying  for  such  admin- 
istration shall  be  at  a  distance  from  the  place  where  the  money 
due  to  the  deceased  is  payable,  he  shall  specify  the  receiver- 
general  of  land-tax,  collector  of  customs  or  excise,  or  clerk  of 
the  checqUe,  who  may  be  most  convenient,  to  such  person  ap- 
plying for  administration :  and  the  said  treasurer  or  paymaster 
shall  immediately  on  receipt  thereof  send  the  said  previous  com- 
mission, &c.  so  executed  as  aforesaid  to  the  proctor  employed 
in  Doctors  Commons,  who  shall  forthwith  sue  out  letters  of 
administration  to  the  estate  of  the  intestate,  in  favour  of  the  ap- 
plicant. 
[Treasurer,  By  §  1 3.  As  soon  as  any  letters  of  administration,  or  probates  of 
as  paymas-    ^yjg  qj,  letters  of  administration,  with  will  annexed,  have  been  ob- 

♦pip  Oi    TIAW 

shall  direct  tained  and  passed  the  seal  of  the  proper  court  in  the  manner 
Injector  hereinbefore  directed,  in  the  different  events  hereinbefore  specijQed, 
*?j*J"*  the  proctor  who  has  sued  out  the  same,  shall  immediately  send 
the  same  addressed  to  the  treasurer  or  paymaster  of  the  Navy, 
together  with  the  copy  of  the  will,  and  an  account  of  his  charges 
in  obtaining  the  same :  which  ahdll  not  exceed  the  sums  herein- 
after allowed:  and  the  said  treasurer  on  receipt  thereof^  shall 
direct  the  inspector  of  seamen's  wills  to  issue  a  check  containing 
the  heads  oi  such  letters  of  administration  or  probate  of  will,  or  let- 
ters of  administration  with  will  anne^^,  as  the  case  may  be,  ancL 
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the  latter  shall  note  tliereon  the  amount  of  the  said  proctor's  ex- 
pences,  provided  they  be  at  the  rates  hereinafter  allowed,  and 
shall  likewise  specify  on  the  said  check ;  the  revenue  officer  or 
clerk  of  checque  residing  as  aforesaid,  nearest  to  the  adminis- 
trator or  executor  so  to  oe  named  in  such  check,  if  such  com- 
munication has  been  made  to  him :  which  check  of  letters  of 
administration,  or  of  letters  of  administration  with  will  annexed  so 
prepared  shall  be  delivered  over  by  him  to  the  said  administrator ; 
and  which  check  of  probate  of  will  shall  be  delivered  over  by 
him  to  the  said  executor,  together  with  the  copy  of  the  will  so 
transmitted  to  him  by  the  proctor,  the  said  copy  being  first 
stamped  by  the  inspector,  if  the  said  administrator  or  executor 
shall  be  present,  or  demand  it  in  person,  but  if  not  present,  then 
the  inspector  shall  deliver  such  check  and  such  copy  of  will  to 
the  deputy  paymaster,  which  check  shall  be  as  follows,  or  to 
the  like  effect. 

*  No. 

*  CHECK. 

*  Navy  Pay  Office, 
Day  of 
'  IT  being  directed  by  act  of  parliament,  fifty-fiflh  George 
'  third,  chap.  that  letters  of  administration 

*  and  probates  of  wills,  granted  to  the  representatives  of  petty 

*  officers  and   seamen,   non-commissioned   officers  of  marines^  . 

*  and  marines,  belonging  to  his  majesty's  Navy,  shall  be  lodged 

*  in  this  office,  as  vouchers  to  the  treasurer  for  payments  made 

*  thereon,  and  that  a  check  shall  be  issued  for  every  such  ad- 

*  mmistration  and  probate  of  will,  and  administration  with  will 

*  annexed,  specifying  tlie  particular  heads  thereof,  which,  by 

*  virtue  of  the  said  act,  shall  stand  in  place  of  the  same  ;  this  is 

*  therefore  issued,  to  shew  the  receipt  at  this  office  of  [letters  of 

*  administration,  probate  of  will,  letters  of  administration  with 

*  will  annexed]  granted  to  C  Z).  of  in 
'  the  county  of                                  as  [administrat         execut 

*  Administrat         with  will  annexed]  of  A.  B.  late  of  his  ma- 
'  jesly's  ship  Dated  the 

day  of 

*  No. 

*  Remittance  bill,  to  be  addressed  to  at 

'  The  aforesaid  [letters  of  administration,  probate  of  will, 
'  letters  of  administration  with  will  annexed]  were  sued  out 
'  by  proctor  in  Doctors  Commons^  whose  charges  amount 
*  to  J,  P.  Inspector, 

To  the  deputy  paymaster  of  the  Navy.' 

By  §  14.  If  any  proctor,  registrar,  or  other  ecclesiastical  offi-  [Proctor 
^r>  shall  deliver  any  letters  of  administration,  probate  of  willy  or  H^'  *?  f^ 
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of  adminis-  letters  of  administration  with  will  annexed,  to  any  other  person thsn 
tration  but    i\^q  treasurer  or  paymaster  of  the  navy,  or  the  said  inspector,  n 
or  payinas^   directed  by  tJiis  ac^  he  shall  forfeit  for  every  such  ofifence,  lOOl 
terof navy.]  to  the  use  of  Greenwich  Hospital ;  and  if  any  prize-agent  shd 
pay  any  prize  money  due  to  a  deceased  petty  officer  or  seaman, 
non-commissioned  officer  of  marines,  or  marine  under  any  odw 
authority  than  the  check  directed  by  this  act,  to  be  issued  by  lie 
inspector,  the  payment  shall  be  void  :    and  the  agent  shall  fbrift 
for  such  offence  a  sum  equal  to  such  prize  money,  to  the  use  of 
Greenwich  Hospital :  to  be  recovered  with  costs,  either  in  the 
name  of  the  governors,  or  of  the  treasurer  of  the  navy,  ^thoat 
essoin,  &c.  or  more  than  one  imparlance  allowed. 
[Expcnce         By  §  15.  No  ecclesiastical  court  or  registrar  thereof  or  any 
of  suing  out  proctor  or  other  person  soever  shall,  under  any  pretence,  take  and 
letters  of'    receive  more  for  serving  out  probates  or  letters  of  administratioD, 
adminis-       in  order  to  receive  wages,  pay  prize  or  bounty  money,  or  other 
tration.]       money  due  to  such  petty  officers,  &c.  at  his  death,  or  for  his  ser- 
vices in  his  majesty's  navy,  than  the  several  sums  in  Sche(iide(R): 
Provided  that  if  at  any  time  hereafter  any  increase  or  diminution 
takes  place  in  the  stamp  duties  on  such  instruments,  then  the 
charges  shall  be  increased  or  diminished  to  the  extent  of  such 
alteration  or  diminution,  but  no  further,  or  otherwise. 
[Penaltieg        By  §  ^6.  Any  officer,  proctor,  or  other  persons,   who  shall 
^proctors   prggmne  to  take  any  more  than  the  sums  in  the  diflFerent  events 
than  allow-    Specified  in  Schedule  (B.)  for  the  charges  of  probates,  &c.  shall 
ed,  and  on    forfeit  to  the  party  grieved  50/. ;  to  be  recovered  with  costs  in  any 
magistrates,  ^ourt  of  record :  or  if  any  registrar  or  other  officer  of  any  ecclesias- 
themO  "*^   ^^^  court  shall  knowingly  be  aiding  in  procuring  probate  or  letters 
of  administration,  for  the  purpose  of  enabling  any  person  to  receive 
the  wages,  pay  prize  money  or  allowance  of  money  due,  or  becoming 
due,  for  the  services  of  any  petty  officer  or  seaman,  non-conunis- 
sioned  officer  of  marines,  or  marine,  on  board  any  of  his  majesty's 
ships,  otherwise  than  is  prescribed  by  this  act,  every  such  proctor, 
registrar,  or  other  officer,  shall  for  ever  after  be  incapable  of 
acting  in  any  capacity,  in  any  ecclesiastical  court  in  G.  B.,  and 
shall  forfeit  500/.,  recoverable  in  any  court  of  record  at  West- 
minster, in  moieties  to  the  king  and  informer. 
[Extra  ^y  §  17.  Whenever   any  extraordinary  trouble    or   expence 

reasonable  shall  attend  the  suing  out  letters  of  administration,  or  letters  of  ad- 
f*^^  ^'  ministration  with  the  will  annexed,  to  the  widow  or  next  of  kin,  or 
proctors.]  probates  of  wills  to  the  executors  of  any  such  petty  officer  or  seaman, 
non-commissioned  officer  of  marines,  or  marine,  the  proctor  who 
has  sued  out  the  same  may  make  an  addition  to  his  bill  in  pro- 
portion to  the  said  extraordinary  trouble  and  expence,  whidi,  if 
reasonable,  shall  be  allowed  and  passed  by  the  inspector ;  but  if 
it  appear  to  him  unreasonable,  he  shall  refer  it  to  the  treasurer 
or  paymaster  of  the  navy,  who,  in  case  he  disapproves  of  such 
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bill,  shall  cause  it  to  be  returned  to  Doctors  Commons,  to  be 
checked  and  taxed  by  a  registrar  or  deputy  registrar,  who  shall 
do  so  without  fee:  unless  the  said  expences  have  arisen  in 
consequence  of  any  litigation  respecting  obtaining  such  letters  of 
administration,  &c.,  in  which  case  he  may  take  a  fee  of  3^.  Afd. 

By  §  18.  Where  any  sum  not  exceeding  20/.  shall  be  due  for  [Sums  not 
the  services  of  any  petty  officer  or  seaman,  non-commissioned  Vj^^^f 
officer  of  marines,  or  marine  deceased,  in  order  that  the  widow,  on  ccrtifi- 
ftext  of  kin,  or  executor,  may  not  be  put  to  great  expence,  the  cate.] 
inspector  of  seamen's  wills,  after  having  taken  the  previous  steps 
to  ascertain  the  justness  of  their  respective  claims,  to  letters  of 
administration/  probate,  &c.  as  he  herein  before  directed  in  cases 
of  granting  certificates  to  Doctors  Commons  for  letters  of  admi- 
nistration, &c.  shall  issue  a  certificate  as  follows  : 

*  Act  of  Parliament,  55  G.  III. 

*  No. 

'  CERTIFICATE. 

*  Navy  Pay  Office,  Day  of 

'  HAVING  duly  examined  a  claim  presented  to  me  as  inspec- 

*  tor  of  seamen's  wills,  &c.  by  A.  B.  of  in  the  county 

*  of  stating  that  he  [or  she]  is  the  of  C.  IX 

*  originally  of  and  lately  a  seaman,  [w  marine] 
'  belonging  to  his  majesty's  ship  and  who  died  at 

*  on  the  I  therefore  hereby  certify,  that  I 

*  believe  the  contents  as  therein  stated  to  be  true ;  and  also,  that 

*  the  said  AB.is  entitled  to  receive  whatever  wages,  prize  money, 

*  and  other  allowances  of  money,  may  be  due  to  the  said  deceased, 
'  provided   the  amount   thereof  does   not  exceed  the  sum  of 

*  twenty  pounds. 

*  Kemittance  bill  to  be  addressed  to 

*  at 

J.  P.  Inspector.       ^.. 

*  To  the  deputy  paymaster  of  the  navy,  [who  shall  take  care  to 
'  note  hereon  all  sums  which  he  shall  pay,  or  cause  to  be  paid, 
'  upon  the  authority  of  the  same.]' 

which  certificate  so  prepared  shall  be  delivered  over  by  him  to  the 
said  widow,  &c.  if  she,  he,  or  they  shall  be  present:  but  if  not, 
then  the  inspector  shall  specify  thereon  the  revenue  officer  residing 
JJearest  to  such  widow,  &c.  and  shall  deliver  such  certificate  to 
4e  deputy  pajonaster.  §  18. 

Bjr  59  Geo,  3.  c.  59.  where  any  sum  not  above  20/.  is  due  for  the  [Intestate 
^ttvices  of  any  petty  officer,  &c.,  who  being  bom  a  bastard,  shall  *^^'*'^-3 
we  died,  or  shall  die  intestate,  in  order  that  the  person  entitled 
^  the  effects  or  part  thereof,  by  grant  from  the  crown,  may  not 
**  put  to  great  expence,  the  inspector  of  seamen's  wills,  on  in- 
S^cfion  rf  such  grant,  may  issue  a  certificate  in  the  form  provided 
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^Creditors 
of  seamen 
administer- 
ing shall 
delirer  to 
inspector 
account  of 
names  and 
abodes.] 


by  55  Geo.  S.  c.  60.  §  18.  in  case  of  any  sum  not  exceeding  SOt 
due  for  the  services  of  any  petty  officer,  &c.  deceased :  and  iB 
the  clauses,  powers,  and  penalties  of  that  act,  are  extended  to 
cases  arising  under  this  act 

"  For  preventing  firauds  frequently  practised  on  the  represent 
<<  atives  of  deceased  petty  officers  and  seamen,  non-comfliK- 
<<  sioned  officei^  of  marines,  and  marines  by  persons  falsely  pre* 
"  tending  to  be  creditors  of  the  deseased,"  it  is  enacted  by  5SG.L 
c.  60.  §  19.  that  no  letters  of  administration  shall  be  granted  to  ny 
person  as  a  creditor  of  any  deceased  petty  officer,  &c.,  in  order  to 
enable  him  to  receive  the  wages,  pay,  prize,  or  bounty  moneys  cr 
other  money  of  any  kind  due  to  the  deceased  for  his  services  in 
his  majesty's  navy ;  but  every  person  claiming  to  be  such  cre- 
ditor shall  be  entitled  to  receive  from  the  treasurer,  or  paymasferof 
the  navy,  the  agent  for  prizes,  or  the  treasurer  of  Grreenwidi 
Hospital,  as  from  any  person  other  than  the  executor  or  adminis- 
trator of  the  deceased,  the  amount  of  his  claim  out  of  such  wages, 
&c.  as  may  be  due  to  him  at  his  decease,  or  as  far  as  sudi 
wages,  &c.  will  extend  for  that  purpose  on  the  foUowmg  ap- 
proval of  the  amount  of  his  claim,  i.  e.  Every  such  person  or 
persons  so  claiming  to  be  creditors  shall  deliver  to  the  inspector 
an  account  in  writing,  signed  with  his,  her,  or  their  names,  stating 
the  particulars  of  demand,  and  specifying  his,  &c.  place  of  abode, 
verified  by  oath  (or  if  quakers  by  affirmation)  in  writing  of  such 
person  or  persons,  or  one  of  them,  taken  before  some  justice  of 
peace :  on  the  receipt  of  which  said  account  the  inspector  shall 
with  all  speed  cause  an  advertisement  to  be  inserted  once  in  three 
London  Newspapers,  also  three  times  in  the  public  newspaper 
published  at  the  nearest  place  to  the  usual  residence  (if  known) 
of  the  next  of  kin,  or  to  the  place  of  birth  of  such  deceased,  in 
case  such  residence  or  place  shall  not  appear  to  be  within  the 
bills,  signifying  that  a  creditor  or  creditors  of  the  deceased  have 
applied  to  the  treasurer  of  the  navy  for  a  Certificate  to  obtain 
payment  of  the  demand,  and  thereupon,  if  the  next  of  kin  or 
executor  of  the  deceased  shall  within  six  calendar  months  from 
date  of  such  advertisement,  petition  the  treasurer  or  paymaster 
of  the  navy  for  a  certificate  to  enable  him  to  obtain  letters  of  ad- 
ministration, or  probate  of  the  will  of  any  such  deceased,  the  said 
inspector  shall  cause  notice  in  writing  to  be  given  to  such  next  of 
kin,  &c.  of  the  names  and  abodes  of  the  persons  so  claiming  to 
be  creditors  of  the  deceased,  and  the  amount  of  their  debts 
claimed :  and  shall  also  cause  notice  in  writing  to  be  given  to 
such  creditors  of  the  abode  of  such  next  of  kin  or  executors : 
who  may  petition  for  a  certificate  to  obtain  such  administration 
or  prove  such  will  for  twelve  calendar  months  from  the  date  of 
such  advertisement;  but  in  case  of  neglect  to  do  so  for  the  above 
time,  then  the  said  inspector  or  person  authorized  to  do  so  by 
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the  tfeasureir  or  paymaster  shall  proceed  to  investigate  the  ac- 
count of  such  crecfitors,  for  which  purpose  he  may  require  pro- 
duction of  documents,  &c.  relating  to  such  demand :  and  in  case 
they  produce  the  same,  or  being  unable  to  do  so  shall  give  some 
satisfactory  reason  for  not  doing  so,  and  shall  otherwise  satisfy 
the  said  inspector,  &c.  of  the  justice  of  the  demand  in  part  or  itt 
the  whole,  the  said  demand  shall  be  allowed  in  part  or  in  all  as 
seems  fit :  but  if  such  accounts,  &c.  are  not  produced,  or  a  suf- 
ficient reason  assigned  for  not  doing  So,  or  if  such  inspector,  &c. 
is  not  satisfied  of  the  justice  of  such  demand,  the  same  shall  be 
disallowed.  Provided  that  the  party  dissatisfied  with  such  deci- 
sion may  appeal  to  the  treasurer  or  paymaster,  who  shall  examine 
the  parties  and  their  witnesses  on  oath  (or  affirmation  if  quakers) 
or  othel^ise  to  receive  pi*oof  thereof  by  like  oath,  &c.  taken  be- 
fore some  justice  of  peace,  and  may  allow  or  disallow  the  claim 
in  all  or  in  part  as  seems  fit :  which  said  decision  shall  be  final. 
Perjury  and  subornation  thereof  in  the  oaths  above  required  shall 
be  punished  as  such. 

By  §  20.  If  within  twelve  calendar  months  fi*om  date  of  the  [Creditore 
sAid   advertisement,  no  probate  of  the  will  or   letters  of  ad-  '*°^'!^^  ^ 
ministration  to  the  effects  of  any  such  petty  officer,  or  seamen,  prored  or 
non-commissioned  officer  of  marines,  or  marine,  shall  have  been  adminb- 
applied  for  by  the  next  of  kin  or  executors,  the  creditors  shall  *™*'*J°j  -,  * 
be  inticled  lo  receive  the  fiiU  amount  of  their  debts  allowed  as  *^ 
fihove  so  far  as  the  wages,  &c.  due  for  the  naval  services  of  the 
deceased  will  extend  to  satisfy  the  same;  and  thereupon  the 
said  inspector  or  his  assistant  shall  grant  to  such  creditors  a 
certificate,  signed  by  him  in  the  form  set  forth  in  Schedule  (A.) ; 
afid  the  deputy  paymaster  shall  note  on  every  such  certificate 
the  exact  amount  of  the  w&ges  due  for  the  services  of  the  de- 
ceased in  every  ship  of  his  majesty's,  in  which  he  shall' have 
served ;  and  on  the  granting  of  which  certificate  so  much  of  the 
wages  due  for  the  services  of  such  deceased  as  shall  be  sufficient 
to  satisfy  the  amount  of  the  smn  admitted  as  above  to  be  due 
to  such  creditors,  shall  be  paid  and  remitted  to  them  in  the  man- 
ner herein,  and  by  any  other  law  in  force  provided  for  payment 
of  the  like  wages  to  executors  and  administrators  of  deceased 
petty  officers,  &c.     Provided  diat  any  prize  or  bounty  money  due 
to  such  deceased,  shall  be  payable  to  such  creditor  only  as  fol- 
lows, u  ^.,   if  the  pay  and  other  money  due  fi-om  his  majesty  to 
the  deceased  is  not  sufficient  to  discharge  the  said  debt  so  al- 
lowed, the  tleputy  paymaster  of  the  navy  shall  certify  the  amount 
ofthe  wages,  dead  clothes,  and  other  allowances  actually  paid 
to  such  creditors,  at  foot  of  such  certificate :  and  such  creditors 
^11  not  demand  or  receive  fi'om  the  treasurer  of  Greenwich 
Hoq)ital,  or  any  prize  agent,  his  deputy,  &c.  to  pay  to  such 
^'cwtors  or  any  otner  person  for  their  usej  or  on  their  account, 
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any  prize  or  bounty  money  due  in  respect  of  the  services  of  the 
deceased:  but  the  same  snail  be  paid  over  as  in  cases  of  un- 
claimed prize  money  to  the  treasi^rer  of  Greenwich  Hospital; 
and  on  the  said  creditors  producing  such  certificate  to  the  said 
treasurer,  they  shall  receive  so  much  of  the  said  prize  unmej 
(if  so  much  is  due)  as  shall  discharge  so  much  of  their  demandi 
as  remains  unpaid :  and  the  deputy  paymaster  of  the  Hospital 
may,  on  so  paying  the  full  amount  of  the  debt,  retain  the  ce^ 
tificate  as  a  voucher :  Provided  that  if  there  are  more  than  ott 
such  creditor,  the  creditor  whose  claim  has  been  first  allowed 
shall  be  first  satisfied,  and  afterwards  the  creditors  in  successioo 
according  to  priority  of  allowance  of  their  claims,  but  so  as  not 
to  deprive  any  such  creditor  of  any  legal  priority  by  specialty  oi 
on  any  other  account;  provided  notice  thereof  in  writing  has 
been  given  to  the  treasurer  of  the  navy,  or  of  Greenwich  Hos- 
pital, as  the  case  may  require,  before  actual  payment  of  the  de- 
mand of  any  other  creditors  or  any  part  thereof. 
[Executors       By  §  21 .  Whenever  the  executor  or  administrator  of  a  deceased 
or  adxmnis.  petty  officer  or  seamen,  non-commissioned  officer  of  marines,  or 
dying  be-     niarine,  shall  die  not  having  in  his  lifetime  received  all  or  any 
fore  receipt  part  of  the  wages,  &c.  due  to  the  deceased  for  naval  services; 
of  wages,     ^jjg  inspector  of  seamen's  wills,  or  his  assistant  may  investigate 
deceased.]     ^^^  right  of  any  person  making  application  to  the  treasurer  or 
paymaster  of  the  navy  in  that  behalf,  to  represent  according  to 
law  the  person  of  such  deceased :  and  being  satisfied  of  sudi 
right  to  certify  the  name  and  abode  of  such  applicant  on  the 
check  or  certificate  formerly  issued  by  the  inspector  of  seamen's 
wills  and  powers  to  the  executors  or  administrators  of  such  d^ 
ceased,  and  that  he  in  his  judgment  is  the  rightful  representative 
of  such  deceased,  and  entitled  to  receive  whatever   money  is 
or  may  become  due  in  respect  of  such  services.     And  thereupon 
if  the  wages,  &c.  due  from  his  majesty  for  the  services  of  the 
deceased,  and  the  said  prize  and  bounty  money  remaining  un- 
paid at  the  decease  of  such  executor  or  administrator,   shall 
appear  to  the  said  inspector  or  his  assistant  not  to  amount,  nor 
likely  by  future  payments  to  amount,  to  more  than  20/.,  it  shall 
be  lawful  for  the  treasurer  and  paymaster  of  the  navy,  prize 
agent,    and   proper   officers  of  Greenwich  Hospital  to  pay  to 
such  person  or  his  lawful  attorney,  all  such  wages,  &c.  so  due, 
or  which  may  become  payable  as  aforesaid,  without  requiring 
such  person  to  take  out  fresh  letters  of  administration,  any  law 
to  the  contrary  notwithstanding ;  but  if  such  wages,  &c.  amount 
or  appear  to  the  inspector  of  seamen's  wills  to  be  likely  to  amount 
to  more  than  20/.,  then  such  wages,  &c.  shall  not  be  paid  except 
on  fresh  letters  of  administration  to  be  obtained  in  the  regular 
way. 

By  §  22.  The  deputy  paymaster  on  I'eceiving  such  check  or 
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certificate  as  above  addressed  to  him,  as  the  case  may  be,  shall  by  depa^ 
cause  the  whole  of  tfie  wages  due  thereon  to.  be  calculated  and  VT"^'^^'! 
ascertained  in  the  usual  manner ;  in  which  calculation,  consider- 
ation shall  be  had  to  the  proctor's  charge  (if  incurred),  which 
shall  be  deducted  from  the  said  wages,  and  be  immediately  paid 
to  the  said  proctor  or  his  agent :  and  the  amount  due  on  such 
check  or  certificate  being  so  ascertained,  and.  the  proctor's 
charge  deductejd,  the  net  balance,  or  that  part  thereof  which  may 
be  duQ:  to  the  administrator,  executor,  widow,  or  next  of  kin, 
or  person  named  as  executor,  shall  immediately  be  paid  to  him, 
if  present;  and  the  check  or  certificate  on  \yhich  the  same  was 
so  paid  shall  also  be  delivered  to  him,  that  it  may  remain  in  his 
hands,  a^d  sta^d  in  place  of  letters  of  administration  or  probate, 
ko.  as  authority  to  receive  whatever  other  sums,  may  be  due  or 
become  due  to  the  deceased's^  estate. 

In  case  the  said  executor,,  or  administrator,  wJdow,  next  of  kin,  [Remit, 
or  GreditoTy  or  person  named  as  executor,  sh^Jl  not  be  present,  ^J^bfll; 
but  be  and.  reside  alt  a  distance,  the  said  deputy  paymaster  or  lignatm^ 
treasurer's  qlerk  shajl  make  out  a  remittanq^biU  or  bills  for  the  &c.] 
not  balance,  or  that  part  of  it  ascertdned  as  aforesaid  in  the  foK 
lowing  form,  or  tf>  the  like  effect. 

•  No. 

*  Day  of 

•  Kr,  je.    s.    di, 

•P^ytoAC.  of 

*  on  his  [her  or  their]  producing  and  delivering 

*  the  duplicate  hereof,  the  sum  of 

*  being  on  account  of  the  wages  of  Z).  E.  belong- 

*  ing  to  his  majesty's  ship  the  if 

*  the  same   be   demanded  within   six   calendar 

*  months  from  the  date  hereof,  otherwise  you  are 

*  to  return  this  bill  to  the  treasurer  of  the  navy 

*  at  the  pay  office  of  the  navy,  London.  [ 

The  receiver-general  of  the  land  tax,  in  the  county  pf 
rp  I  The  collector  of  the  customs  at  the  port  of 
The  collector  of  the  excise  at 
The  clerk  of  the  cheque  at 

*  Signed  [F.  G.]  commissioner  of  the  navy* 

*  Attested  [jF/.  /.]  clerk  to  the  treasurer  of  the  navy. 
*  By  virtue  of  the  act  fifty-fifth  George  third,  ch. 

*  N.  B. — The  personating  or  falsely  assuming  the  name  and 
character  of  any  person  entitled  to  receive  the  wages  of  any 
inferior  officer  or  seaman,  non-commissioned  officer  of  marines, 
or  marine,  or  procuring  any  other  to  do  the  same ;  or  forging 

*  or  uttering,  knowing  the  same  to  be  forged,  any  letter  of  at- 
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t6mey,  biD,  ticket,  certificate,  or  assignment^  last  wSl,  or 
other  px)wer  or  authority;  or  taking  a  fidse  oath  to  bblHi 
probate  of  a  will  or  letters  of  administration,  in  order  to  re- 
ceive wages  dtie  to  such  officer  or  seaman,  non-commissicxied 
officer  of  marines,  or  marine,  or  demanding  or  receiving  sudi 
wages  due  to  such  officer  or  seaman,  non-commisi»oned  officer 
of  marines,  or  marme,  under  probate  of  wiU,  or  letters  of 
administration,  knowing  the  will  to  be  forged,  or  the  probi^ 
or  administration  to  have  been  obtained  by  means  of  a  hiat 
oath,  is  tnade  felony  without  benefit  of  clergy,  by  the  Mj- 
fifth  of  George  the  mird,  chapter  60. 

*  Tlie  officer  to  whom  the  aforegoing  bill  is  addressed,  is  di- 
rected by  act  fifty-fifth  George  the  third,  chap.  SOp  to  examine 
the  duplicate  thereof  when  presented,  and  enquire  into  the 
truth,  by  the  oath  of  the  person  presenting  the  same ;  and 
being  satisfied,  he  is  to  testify  to  that  purpose  upon  the  bad 
of  the  bill,  and  pay  the  amount  without  fee  or  reward ;  bat  'i 
he  shall  not  be  able  to  pay  the  amount  firom  not  having  poUie 
money  SufS(5ient  in  hi$  hands,  he  shall  note  the  cause  of  bis 
refusing  payment,  and  shall  iippoint  another  day  within  (»e 
month  at  farthest  from  that  time,  and  shall  deliver  beck  tbe 
bill  so  noted  to  the  person  presenting  it ;  and  if  upon  001&- 
plaint  to  the  commissioners  of  the  board  of  revenue,  on  whose 
officer  such  bill  shall  have  been  drawn,  it  shall  appear  that 
such  officer  hath  unnecessarily  delayed  pa)mient,  taken  any 
fee,  or  made  any  deduction  whatsoever,  he  shall  be  fined  in 
in  a  sum  not  exceeding  fifty  pounds.' 
And  which  bill  shall  be  signed,  attested,  forwarded,  and 
•d  &cO^^  transmitted  as  directed  in  31  G.  2.  c.  10.  §  14.;  and  shall  be  made 
payable  to,  such  persons  only  as  shall  be  expressed  as  adminis- 
trators, executors,  widows,  next  of  kin,  or  creditors  in  the  check 
or  certificate  issued  as  before  directed  by  the  inspector ;  and  all 
the  money  payable  by  the  treasurer  of  the  navy  upon  such  check 
of  administration,  probate  of  will,  administration  with  will  an-» 
nexed,  or  certificate,  being  made  into  a  remittance  bill  or  bilk, 
the  treasurer's  clerk  shall  examine  the  said  check,  and  if  it  ap- 
pears that  there  are  no  further  sums  due  by  the  said  navy  trea- 
surer, but  that  the  full  sum  due  by  him  on  such  authority  has 
been  paid,  the  said  clerk  shall  enclose  the  said  check  in  the 
letter  or  cover  which  contains  the  remittance  bill,  and  forward 
it  to  the  administrators,  executors,  widows,  next  of  kin,  or  cre- 
ditors, that  it  may  remain  (with  respect  to  any  administrators  or 
executors)  in  their  hands,  and  stand  in  the  place  of  the  original 
administration  or  probate,  as  authority  to  receive  whatever  other 
sums  may  be  due  to  the  deceased's  estate.  J  23.  And  by  §  24.  in 
absence  of  any  navy  commissioner  comptroUing  the  payment  of 
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wages  at  any  of  the  outports,  the  senior  ofEcers  of  his  n^sty*^ 
dock-yard  may  sign  remittance  bills.  (The  regulations  aSectii^ 
payment  of  remittance  bills,  cancelling  and  renewing  them,  ^ 
lowing  them  in  accounts,  &c.  are  contained  at  great  leip^ith  U) 
§  25.  28.) 

By  §  30.  If  any  person  shall  sign  any  petition  ox  applicatipQ  [Fi^Mlr 
to  the  treasurer  or  paymaster  of  the  navy,  falsely  and  wilfully  fn*"*"*?**- 
representing  himself  or  herself  to  be  the  widow,  or  nearest,  qx  2S  ^^ 
one  of  the  nearest  of  kin,  of  any  deceased  petty  officer  or  sef^ 
man,  non-commissioned  officer  of  marines^  or  marine,  who  I^ 
belonged  to  or  served  on  hoard  any  of  his  majesty's  ships ;  c^ 
utter  or  publish  any  such  petition  so  signed,  pontauung  svq|i 
£alse,  &c.  representation  as  aforesaid,  in  order  to  obtain  a  certi* 
ficate  from  the  inspector  of  seamen's  wills,  and  powers  to  procure 
letteiTs  of  adminis^ation  to  the  effects  of  any  such  {^^ty  o^per 
or  seaman,  non-commissioned  officer  of  marines  or  marine,  or 
to  procure  payment  of  any  wages,  pay,  prize,  or  bovtnty  moqey, 
or  other  allowances  of  money  under  20/.,  for  or  in  respect  gf 
niival  services;  or  if  any  person  shall  demand  or  receive  wy 
wages,  &c.  due  or  supposed  to  be  due  for  the  service^  gf  §mjj^ 
petty  oflScer,  &c.  by  virtue  of  any  certificate  from  the  s^\i  i|i- 
spector,  knowing  it  to  have  bee^i  obtained  by  false  pretences  5  eyeyy 
such  person  shall  on  being  convicted  be  transported  beyond  sei)S 
for  seven  years  as  a  felon. 

By  5.  SI .  If  any  person  shall  falsely  make,  forge,  or  cpi^t^rf^it,  I^^"^^ 
or  procure  to  be  falsely  made,  &c,  or  willingly  assist  in  the  false  fejjfef* 
making,  &c.  the  signature  of  any  mhiister  or  householder  of  any  lenj]^  ^ 
parish  to  any  certificate  annexed,  or  subjoined  to,  ox  contained  in 
any  check  or  petition  for  a  certificate,  as  required,  describe^,  fuid 
mentioned  in  this  act,  to  enable  any  person  or  persons  to  obtain 
probate  of  any  will  or  letters  of  administration  to  any  suph  pet^ 
officer,  &c. ;  or  shall  utter  or  publish  as  true  any  such  certinc^te 
annexed  to  or  contained  in  any  such  check  or  petition,  with  any 
felse  or  counterfeited  signature  of  ai^y  such  minister  or  bond- 
holder of  any  parish  subscribed  thereto,  knowing  the  same  skf- 
nature  to  be  false  or  counterfeited,  with  intent  to  defi'aud;  he  or  sne 
shall,  on  conviction,  be  deemed  guilty  of  felony,  and  be  transported 
as  such  for  his  or  her  natural  life,  or  for  fourteen  or  seven  years, 
as  the  court  shall  ac^udge. 

By  §  32.  If  any  person  shall  knowingly  personate  or  falsely  [Person- 
assume,  or  procure  any  other  person  to  personate  or  falsely  as-  ating,  &c. 
sun\e  the  name  or  character  of  any  commission,  warrant,  or  ^'"•«'»  '^ 
petty  officer,  seaman,  or  any  commissioned  or  non-commissioned  marine, 
officer  of  marines  or  marine,  or  any  other  person  entitled  or  sup-  (And^ee 
posed  to  be  entitled  to  any  wages,  prize,  or  bounty  money,  or  ^  *  ^  ^' ^• 
other  allowances  of  money  for  services  performed  or  supposed 
to  have  been  performed  on  board  of  ai>y  ship  of  his  miues|ty|  or 
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the  wife,  widow,  executor,  or  administrator,  relation,  of  creditor, 

of  any  such  officer,  &c.  in  order  to  receive  any  wages,  &c  doc 

or  supposed  to  be  due  for  the  naval  services  of  any  such  officer; 

[Forging,     or  shall  forge  or  alter,  or  cause  or  procure  the  same  to  be  done, 

ke.  letter  of  qj.  i^^t  or  assist  in  forging  or  uttering  any  letter  of  attorney,  KD, 

J^j**^'      ticket,  certificate,  (purporting  to  be  a  certificate  from  the  inspector 

of  seamen's  wills  and  powers,  or  his  as$istant,)  assignment,  last 

will,  or  other  power  soever,  in  order  to  receive  or  enable  any 

other  person  to  receive  any  wages,  &c.  due  or  supposed  to  be 

due  for  naval  services  performed  or  supposed  to  have  been  pw- 

formed  on  board  of  any  vessel  of  his  majesty,  his  heirs,  or  suc- 

{  Uttering  cessors,  with  intent  to  defraud ;  or  shall  utter  or  publish  as  true, 
org^fjcc  any  false,  forged,  or  altered  letter  of  attorney,  &c.  (as  above)  in 
torn^  &eA  .^raer  to  receive  any  such  wages,  &c.  with  intent  to  defraud, 
knowing  the  same  to  be  false,  forged,  or  altered,  (and  see  1  &  S 
[Fake  oedi  G,  ^.  c>  49»  §  4^.) ;  or  shall  willingly  and  knowingly  take  a  fiilse 
^^^^  .  oath,  or  cause  or  procure  anv  other  person  to  tiie  a  false  oath, 
will,  letters  or  to  obtain  probate  of  any  will,  or  to  obtain  letters  of  administrft- 
of  adminis-  tion,  in  order  to  receive  or  enable  any  other  person  to  recore 
tnAm^e.^  any  such  wages,  &c.  due  or  supposed  to  be  due  for  any  such 
[RcoeiTing  services  (and  see  1  &  2  G»  4.  c.  49.  $  4.);  or  shall  demand  or  recdve 
JJ^  *c,  imy  wages  due  or  supposed  to  be  due  for  or  in  respect  of  like 
Sin^te.]  services,  of  or  by  virtue  of  any  probate  of  any  will  or  letters  of 
administration,  knowing  the  will  on  which  such  probate  has  been 
[Knowing  obtained  to  be  false  and  counterfeited,  or  knowing  such  probate 
P''^^*^*®*  or  letters  of  administration  to  have  been  obtained  by  means  of  any 
telnet  br  ^^^^  ^^^  oath,  with  intent  to  defraud :  then  every  such  ofiender, 
ftlie  on  conviction,  shall  be  deemed  guilty  of  felony,  and  shall  suffer 

"•^••l       death  without  clergy. 

[WhoahaU  And  by  §  33.  it  is  enacted.  That  for  the  purposes  of  this  act, 
^•^^^^  every  part  of  the  complement  of  every  ship  in  his  majesty's  navy 
vSthfytHf  shall  be  petty  or  inferior  officers,  seamen,  non-commissioned  offi- 
•ct]  ccrs  of  marines  or  marine,  excepting  such  as   appear  by  the 

ships'  books  to  be  admirals  or  flag  officers,  captains,  lieutenants, 
masters,  second  masters,  and  pilots,  physicians,  surgeons,  assist- 
and  surgeons,  chaplains,  secretaries  to  flag  officers,  and  their 
clerks,  pursers,  boatswains,  gunners,  carpenters,  and  commis- 
sioned officers  of  marines.    By  }  34.  penalties  incurred  under  this 
.  act,  which  are  applicable  to  the  use  of  Greenwich  hospital,  may 
he  sued  for  by  the  treasurer  of  the  navy,  in  his  own  name,  or  in 
[P^naUiet    that   of  any  other  person  by  his  authority.     By  }  35.  all  such 
^99^,      penalties  so  sued  for  shall,  when  recovered,  go  to  the  use  of 
^2][J2Jj**    Greenwich  hospital. 

By  §  41.  All  letters  and  packets  addressed  to,  or  sent  by  the 
f  Letteriy  navy  treasurer  or  paymaster,  shall  be  sent  and  received  free  from 
^^j^^^  postage,  in  the  same  manner,  and  under  the  same  restrictions, 
paTmasto',    (see  9  G.  S.  c.  35.  $  7«  42  G.  3.  c.  63.  §  5.)  as  the  clerk  assistant, 
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and  chief  clerk,  without  doors  of  the  house  of  commons,  now  aadin^Mcu 
send  and  receive  the  same.     By  §  4?2.  All  letters  and  packets  ad-  ^  **{  "•[iji 
dressed  to  and  sent  from  the  inspector  of  seamen's  wiUs,  and  let-  JJ^'^^u 
ters  of  attorney  for  the  time  being,  or  his  assistant,  upon  any 
business  relating  to  the  said  office  of  inspector,  shall  be  n'ee  from 
postage ;  and  all  letters,  &c.  on  any  business  relating  to  the  said 
office  of  inspector  of  seamen's  wills,  that  shall  be  forwarded  by  such 
inspector  or  his  assistant,  shall  be  under  cover,  with  the  words, 
<^  Pursuant  to  act  of  parliament,  55  Geo.  3.,"  printed  thereon ;  and 
the  said  inspector,  or  his  assistant,  shall  write  his  name  under  the 
same.     See  49  Geo.  S.  c.  108.  §  8. 

'  CERTIFICATE. 

*  Navy  Pay  Office, 
*  day  of  18     . 

*  HAVING  duly  examined  a  claim,  presented  to  me  as  inspeo 
tor  of  seamen's  wills  and  letters  of  attorney,  by  A.  B.  of 
stating  that  he,  she,  [or  they]  is  or  are  the  creditor  or  creditors  „ 
of  C  D.  originally  of  and  lately  a  sea- 

man [or  marine]  of  his  majesty's  ship  and  who  died 

at  on  the  day  of  I  hereby 

certify.  That  the  stated  demands  in  writing  presented  to  this 
office  by  the  said  A.  B.  as  creditor  [or  creditors]  of  the  said 
C.  Z).,  under  the  authority  of  the  act  passed  in  the  fifty-fifth 
year  of  his  majesty  kmg  George  the  third,  chapter 
section  have /been  duly  examined  agreeably  to  the 

provisions  of  the  said  act ;  and  that  I  believe  the  sum  of 

to  be  due  and  owing  by  the  late  C.  Z).  to  the  said  A.  B. ;  and 
that  the  said  A.  B/is  lor  are]  therefore  entitled  to  receive,  by 
virtue  of  this  certificate,  the  said  sum  of  out  of 

whatsoever  wages,  prize  money,  bounty  money,  or  other  allow- 
ances of  money  may  be  due  to  the  said  C  D.  deceased,  for  his 
services  in  his  majesty's  navy,  and  no  more. 

*  Signed        (J.  B.)  Inspector/ 
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IV.  Of  the  probate  ofwills^  mid  administration  of  intes^ 

tates*  effects. 

Which  chapter  diyides  itself  into  two  parts ;  viz. 

I.  Of  the  probate  of  wiUs. 

II.  Of  the  admimstratioH  of  intestates^  ^cts. 

I.  Of  the  probate  cf  wills. 

IT  appears  to  have  been  a  matter  of  great  co^trove^sy,  to  Origin  of 
*      whom  the  probate  of  wills  ^nd  granting  administration  did  ^j«™-j 
originally  belong,   and  whether  t|bese  were  matters  entirely  cf     ^^*"* 
ecclesiastical  cognizance ;  but  jt  seems  now  to  be  the  better  opi- 
nion, that  the  probate  of  testaments  did  not  originally  belong  to 
the  ecclesiastical  jurisdiction,  but  to  the  county  courts  or  to  thfi 
court  baron  of  the  respective  lord  of  the  manor  where  the  testa- 
tor died,  as  all  other  matters  did.     2  Bac.  Abr.  398. 

The  truth  is,  there  were  wills  before  there  was  any  ecclesiasti-* 
cal  jurisdiction ;  and  consequently,  the  cogi^zance  thereof  per- 
tained then  solely  to  the  civil  magistrate.  After  the  establishment 
of  chrbtianity,  and  of  the  ecclesiastical  jurisdiction  in  England,  [  %^  } 
until  the  time  of  the  Conquest)  th^  courts  ecclesia^cal  and  tem- 
poral were  conjoined,  the  bishop  and  earl  sitting  together  for  the 
transaction  of  business  in  the  county  court  Upon  U^e  separation 
of  the  courts  in  the  time  of  king  William  the  first  (x),  it  doth 
not  appear  unto  which  of  the  two  jurisdictions  the  cognizance  of 
wills  immediately  acceded.  But  so  early  as  the  reign  of  king 
Henry  the  first,  sir  Henry  Spelvfian  observes  that  in  Scotland 
the  cognizance  of  wills  belonged  to  the  ecclesiastical  jurisdiction ; 
and  he  adds,  doubtless  then  also  in  England.  And  Glanvil  doth 
testify  thus  much  in  the  tioaie  of  king  Henry  the  second ;  who 
saith,  that  if  there  be  any  dispute  concerning  a  testament,  the  . 
same  is  to  be  heard  and  determined  in  the  court  christian. 
Spelm.Rem.  132. 

And  in  the  preamble  of  the  statute  of  the  18  Ed.  3.  st.  3.  c.  6. 
it  is  expressed  that  causes  testamentary  notoriously  pertain  to  th^ 
comizance  of  holy  chinch. 

Nevertheless,  from  the  constitutions  and  laws  which  were  made 
(^imtient  time  against  lords  of  manors  detaining  the  goods  of 
the  deceased  in  prejudiop  of  their  creditors,  of  their  families,  and 
of  their  souls ;  it  seemeth  that  the  lords  of  manors  did  for  some 
time  retain  a  jurisdiction  with  respect  to  the  goods  of  their  de- 
ceased vassals.  And  from  this  source  possibly  may  be  deduced 
the  power  of  granting  probate  of  wills  and  administration  of  in- 


(x)  See  Court0,  3. 
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testates'  efiPects  that  still  remainetli  in  divers  manors.  'Whidi 
power  having  been  enjoyed  time  out  of  mind,  and  without  inte^ 
ruption,  is  allowed  to  be  good.  And  where  the  lord  of  a  manor 
hath  the  probate  of  testaments  within  his  manor,  if  SHch  will  be 
proved  in  the  ecclesiastical  court,  a  prohibition  lieth ;  becanse 
the  jurisdiction  thereof  belongeth  to  another-:  else  the  par^ 
mi^t  be  doubly  vexed.     5  Co.  73.     2  Bac,  Abr.  402.  {^) 

J3ut,  excepting  in  such  like  particular  cases,  it  is  now  certain, 
however  it  might  have  been  formerly,  that  the  spiritual  court  is 
the  only  court  that  hath  jurisdiction  of  the  probate  of  wills ;  and, 
as  inciaent  to  such  jurisdiction,  hath  power  to  determine  all  those 
'  matters  that  are  necessary  to  the  authenticating  liiereof.  ^  Bat. 
Abr.  398. 

[  331  ]  And  the  reason  why  the  probate  of  testaments  hadi  been  given 
unto  spiritual  men  is,  because  it  is  to  be  intended,  that  they  nave 
more  knowledge  what  is  for  die  profit  and  benefit  of  liie  soul  of 
the  testator,  than  laymen  have ;  and  that  they  vrill  look  more  than 
lavmen,  that  the  debts  of  the  deceased  be  paid  and  satisfied  out 
of  his  goods,  and  that  they  will  see  his  will  performed,  so  fiu:  as 
his  goods  will  extend.     Perk.  213.  {%) 

Bidiop.  2.  And,  generally,  the  person  before  whom  the  testament  is  to 

be  proved  is  the  bishop  of  the  diocese  where  the  testator  dwelled, 
or  his  officer.     Smn.  427. 

[Archdcft.        Archdeacons  as  such  have  no  power  to  grant  probate,  or  com- 
mit administration,  although  most  archdeacons  in  England  do  it; 

\y)  The  granting  of  probates  of  wills  regularly  belongs  to  the 
ecclesiastical  courts  ;  but  some  courts  baron  have  this  right  by  pre- 
scription, as  the  manor  of  Mansfield,  and  those  of  Cowle  and  Ca- 
versham  in  Oxfordshire.     Wenttoorth  Offi  of  Executor ^  43. 

{£)  The  reader  will  find  the  juris<liction  of  the  ecclesiastical  courts 
in  wills  traced  with  great  learning  in  Ch.  B.  Gilbert's  argument  in  the 
case  of  Harriot  v.  Marriott  Gilb.Eq.  Rep.  203.  and  Stra.  666.  This 
power  appears  to  have  been  assumed  by  them  by  degrees,  after  the 
charter  of  Will.  I.  separated  the  ecclesiastical  from  the  hundred  or 
county  court.  See  Coutt0,  3.  In  the  Roman  law,  we  find  that  Jus- 
tinian,  Cod,  1.  3.  28.,  enables  bishops  or  their  superiors  to  sue  for  le- 
gacies left  to  pious  uses,  such  as  to  support  the  poor,  redeem  cap- 
tives, &c.  But  he  prohibits  them  from  proving  or  registering  wills, 
which  it  appears  they  had  attempted;  confining  that  power  to  the 
secular  magistrate.  Cod.  1. 3.  41 .  &  6.  23.  ^3.  It  is  remarkable  that 
before  the  introduction  of  Christianity,  the  pontifical  college  at  Rome 
could  compel  an  heir  to  perform  the  will  of  the  deceased  in  certain 
cases  where  no  action  was  given  by  the  civil  law,  as  where  a  monu- 
ment was  to  be  erected.  Dig*  5.  -3.  50.  [As  to  the  exclusive  juris- 
diction of  the  ecclesiastical  court  to  decide  on  fraud  in  obtaining 
wills,  or  the  sanity  of  the  testator  so  far  as  relates  to  personal  estate» 
see  infra^  238.  note  8.  by  the  Editor.] 


] 
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but  they  do  it  not  as  archdeacons,  but  by  a  prescriptive  right 
Gibs.  478.  (3) 

3.  But  there  are  also  ceitain  peculiar  ecclesiastical  jurisdictions,  FecoUar. 
where  by  prescription,  or  composition,  or  other  special  title,  the 
probation  and  approbation  of  the  testaments  of  such  as  dwell  and 
die  within  those  places  doth  appertain  to  the  judge  of  that  pecu- 
liar.    Swiru  427. 

Concerning  which  it  is  ordered  by  Canon  126.,  as  foUoweth: 
Whereas  deans,  archdeacons,  prebendaries,  parsons,  vicars,  and 
others  exercising  ecclesiastical  jurisdiction,  claim  liberty  to  prove 
last  wills  and  testaments  of  persons  deceased  within  their  several 
jurisdictions,  having  no  known  or  certain  registers,  nor  public 
place,  to  keep  their  records  in,  by  reason  whereof,  many  wills, 
rights,  and  legacies,  upon  the  death  or  change  of  such  persons, 
and  their  private  notaries,  miscarry  and  cannot  be  found,  to  the 
great  prejudice  of  his  majesty's  subjects ;  we  therefore  order  and    [  232  ] 
enjoin,  that  all  such  possessors  and  exercisers  of  peculiar  jurisdic- 
tion shall  once  in  every  year  exhibit  into  the  public  registry  of 
the  bishop  of  the  diocese,  or  of  the  dean  and  chapter,  under 
whose  jurisdiction  the  said  peculiars  are,  every  original  testament 
of  every  person  in  that  time  deceased,  and  by  them  proved  in 
their  several  peculiar  jurisdictions,  or  a  true  copy  of  every  such 
testament,  examined,   subscribed,    and  sealed   by   the  peculiar 
judge  and  his  notary.     Otherwise  if  any  of  them  fail  so  to  do,  the 
bishop  of  the  diocese,  or  dean  and  chapter,  unto  whom  the  said 
jurisdictions  do  respectively  belong,  shall  suspend  the  said  parties, 
and  every  of  them,  from  the  exercise  of  all  such  peculiar  juris- 
diction, until  they  have  performed  this  our  constitution. 

^.  All  testaments  are  proved,  and  administrations  granted,  in  Arch- 
the  prerogative  court  of  the  several  archbishops  respectively,  ^^ji^Mtlra 
where  the  party  dying  within  the  province  of  such  archbishop  inoroof 
hath  bona  notabilia  in  some  other  diocese  than  where  he  dieth.  bona  note* 
i  Inst.  335.  **^ 

And  this  power  is  reserved  in  the  statute  of  frauds  and  perju- 
ries; by  which  it  is  provided,  that  nothing  in  the  said  statute 


(3)  **  The  appointment  of  the  bishop,  as  it  regards  the  power  of  the 
commissary  to  prove  wills,  arms  him  with  episcopal  authority  for  that 
purpose  :  the  grant  of  the  power  attracts  to  it  all  the  means  by  which 
the  power  can  be  exercised.  The  commissary  is  bishop  for  the  pur- 
pose of  proving' such  wills  as  he  is  authorized  by  the  grant  to  prove." 
^er  ctir.  in  The  King  v.  Yonge,  D.D.,  5  M,  Sf  S.  Rep.  119.  In  which 
case  it  was  accordingly  held,  that  a  probate  in  the  court  of  the  arch- 
deacon of  S.,  to  whom  the  bishop  granted  full  power  to  prove  the 
vills  of  all  persons  deceased  within  the  archdeaconry,  was  good ; 
the  testator  having  died  within  the  same,  though  he  was  possessed  of 
^  term  of  years  in  lands  lying  within  another  archdeaconry  in  the 
**Dae  diocese.   • 
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shall  extend  to  alter  or  change  the  jurisdicticm  or  right  of  probalje 
of  wills  concerning  personal  estates,  but  that  the  pr^'ogative  court 
of  the  archbishop  of  Canterbury,  and  other  ecclesiastical  courts, 
and  other  courts  having  right  to  the  probate  of  such  wills,  shall 
retain  tlie  same  right  and  power  as  they  had  before,  in  every  re* 
spect :  subject  nevertheless  to  the  rules  and  directions  of  the  sai4 
act.     29  C.  2.  c.  3.  §  24. 

And  by  the  statute  of  the  23  H.  8.  c.  9.'  (which  directeth  tiiat 
persons  shall  not  be  cited  out  of  their  proper  diocese)  it  is  enacted, 
that  the  same  shall  not  extend  to  the  prerogative  of  the  archbishop 
of  Canterbury,  for  calling  any  person  out  of  the  diocese  where  he 
shall  be  inhabiting,  for  probate  of  any  testament ;  nor  shall  be  in 
any  wise  prejudicial  to  the  archbishop  of  York,  concerning  pro- 
bate of  testaments  within  his  province  and  jurisdiction,  by  reason 
of  any  prerogative.  §  5.  7. 

The  law  concerning  this  matter  is,  that  five  pounds  is  the  sum 
or  value  of  notable  goods.  But  where  by  composition  or  custom 
in  any  county,  bona  notabilia  are  rated  at  a  greater  sum,  the  same 
is  to  continue  unaltered  :  as  in  the  diocese  of  London,  it  is  ten 
pounds  by  composition.     4  Inst,  335. 

If  he  who  dieth  had  goods  in  both  dioceses,  to  the  amount  of 
5L  in  the  whole,  the  same  shall  be  bona  notabilia,  and  con- 
sequently under  the  archbishop's  jurisdiction.  1  HoU^s  Ahr, 
908,  909. 
r  2dS  1  B^Ue  says.  If  a  man  dieth  in  one  diocese,  not  having  any  goods 
there,  but  had  bona  notabilia  in  another  diocese ;  this  shall  be 
sufficient  bona '  notabilia  for  the  archbishop  to  grant  administra- 
tion ;  because  the  ordinary  where  he  dieth,  by  the  law  is  to  take 
as  great  care  of  the  testator  and  of  his  goods,  as  the  other  ordi- 
nary where  the  goods  are.  And  he  saith,  'M.r.Selden  told  him, 
that  he  had  been  informed  by  those  of  the  court  christian,  that 
this  is  the  usual  course  there.     1  Roll's  Abt\  909. 

But  if  a  man  die  upon  a  journey,  the  goods  that  he  then  hath 
about  or  with  him,  shall  not  be  as  bona  notabilia^  to  cause  admi- 
nistration to  be  committed,  or  the  will  to  be  proved  in  the  preroga- 
tive.    Swin.  a.  438,  439. 

[But  if  a  party  die  abroad,  leaving  effects  within  one  diocese 
only,  it  was  the  opinion  of  Sir  W*  Wynne^  who  cited  Humphreys 
v.  Ingledon^  1  P.Wms.  763,^  that  it  was  not  necessary  to  take  a 
prerogative  administration ;  but  if  a  legatee  is  prevented  from 
filing  a  bill  in  chancery  for  want  of  such  probate  in  the  arch- 
bishop's court,  it  would  be  granted  from  the  necessity  of  the 
case.  (4)] 

By  the  statute  of  the  4  An.  c,  16.  Whereas  great  trouble  and 
expence  is  frequently  occasioned  to  the  widows  and  orphans  of 


(4)   Yockney  v.  Foyster^  MSS.  Cos.  97. 
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persons  dying  intestate  to  monies  or  wages  due  for  work  done  in 
her  majesty's  yards  or  docks,  bv  disputes  happening  about  the 
authority  of  granting  probate  of  the  wills  and  letters  of  adminis- 
tration of  the  goods  and  chattels  of  such  person ;  for  the  prevent- 
ing thereof,  it  is  enacted,  that  the  power  of  granting  probates  of 
the  wills  and  letters  of  administration  of  the  goods  and  chattels 
of  such  persons  is  hereby  declared  to  be  in  the  ordinary  of  the 
diocese,  or  such  other  persons  to  whom  the  ordinary  power  of 
probate  of  wills  or  granting  letters  of  administration  do  belong, 
where  such  persons  shall  respectively  die ;  and  that  the  wages,  or 
pay,  due  from  the  queen  to  such  persons,  for  work  done  in  any  of 
the  yards  or  docks,  shall  not  be  taken  or  deemed  to  be  bona  no- 
tabilia  whereby  to  found  the  jurisdiction  of  the  prerogative 
court.     §  26. 

Debts  owing  to  the  testator  are  bona  notabilia,  as  well  as  goods 
in  possession.     1  BolPs  Abr,  909. 

And  they  shall  be  bona  notabilia  in  that  diocese  where  the 
bonds  or  other  specialties  be,  and  not  where  the  debtor  inhabits. 
1  BoWs  Abr.  909. 

But  if  die  debts  be  only  by  simple  contract,  without  specialty, 
then  they  are  to  be  esteemed  bona  notabilia  in  that  place  where 
the  debtor  is.     Went.  46. 

Judgments  obtained  in  the  courts  at  Westminster,  upon 
actions  laid  in  the  country,  are  bona  fiotabilia^  not  where  the 
action  was  laid,  but  where  the  judgment  was  obtained,  because 
the  record  is  there.  [Gold  and  another  v.  Strode^']  Carth.  148.  {a)  ' 

JS.  12  W.Hilliard  and  Cox.  In  debt  by  an  administrator  on 
an  administration  committed  by  the  bishop  of  London,  the  de- 
fendant pleaded  in  bar,  that  the  intestate  at  the  time  of  bis  death 
was  resident  in  another  diocese.  And  it  was  held  good  upon 
demurrer.     And  by  the  court : 

The  simple  contract  debts  are  personal,  and  administration  [  234  ] 
must  be  committed  of  them  where  the  party  dies.  And  if  a 
man  hath  two  houses  in  several  dioceses,  and  lives  most  at  one, 
but  sometimes  goes  to  the  other,  and  being  there  for  a  day  or 
two,  dies ;  administration  of  his  personal  estate  shall  be  granted 
by  the  bishop  of  this  diocese,  for  he  was  commorant  there,  and 
not  there  as  a  traveller.     1  Salk.  37. 

A  bill  of  exchange  shall  be  said  to  be  bona  notabilia  where  the 
debtor  is,  and  not  where  the  bill  is ;  for  it  is  no  specialty  in  law : 
for  if  an  executor  pays  debts  upon  simple  contract,  or  suffers 


{a)  To  obtain  money  out  of  the  court  of  chancery,  however  small 
the  amount,  a  prerogative  probate  is  necessary.  Challnor  v.  Miwr- 
^U^  6  Ves.W^.  Nefmman  v,  Hodgson^  7  Fe^.  409. ;  and  Thomas  v. 
^Qfoies^  l2Ves.  417.  [Or,  if  above  50^.  DocherN.  Horner ,  3BroiC.€. 
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judgment  to  pass  against  him ;  in  such  actions  he  may  plead 
such  payment  or  judgment  in  bar  to  an  action  upon  a  bill  of 
exchange.      Yeoman  and  Bradshaw^  3  Salk,  164. 

In  case  lands  be  given  to  executors  for  payment  of  debts  or 
legacies,  it  seemeth  that  this  shall  not  be  bona  notabilia^  although 
it  be  assets.     Went,  46. 

Where  one  dies  possessed  of  goods  in  London  and  Dublin ; 
in  that  case  the  resolution  seems  to  have  been,  that  the  arch- 
bishop of  Canterbury  by  his  prerogative  was  to  grant  adminis- 
tration of  the  goods  in  London,  and  the  archbishop  of  Dublin 
for  those  in  Dublin.     Gibs,  472. 

In  case  one  have  botia  notabilia  both  in  the  province  of  Can- 
terbury and  in  the  province  of  York,  the  will  must  be  proved 
either  before  both  metropolitans,  if  within  each  of  their  jurisdic- 
tion there  be  bona  notabilia  in  divers  dioceses ;  or  else,  if  there 
be  not  so  in  any  of  the  places,  then  before  the  particular  bishops 
in  those  several  dioceses  wher^  the  goods  are.     Went.  46. 

Or,  if  within  the  qjie  jurisdiction  metropolitan  the  testator  had 
goods  in  divers  dioceses,  and  in  the  other  but  in  one  diocese ; 
then  in  the  one  place  is  the  will  to  be  proved  before  the  arch- 
bishop, and  in  the  other  place  before  the  particular  bishop,  as  it 
seemeth.     Went.  47. 

Where  one  dies  possessed  of  goods  in  the  diocese  of  an 
archbishop,  and  in  a  peculiar  of  the  same  diocese ;  there  shall 
be  several  administrations,  and  the  archbishop  shall  have  no 
prerogative,  because  the  peculiar  was  first  derived  out  of  his 
jurisdiction.     Gibs.  472.     Cro.  EL  719. 

But  where  one  dies  possessed  of  goods  in  several  peculiars 
within  tlie  same  diocese,  in  that  case  administration  shall  not  be 
granted  by  the  bishop  of  the  diocese,  but  by  the  metropolitan; 
inasmuch  as  they  are  exempt  from  ordinary  jurisdiction.     Gibs, 
472.'  Smn.  a.  440. 
[  235  ]        By  Canon  92.  Forasmuch  as  many  heretofore  have  been  by  ap- 
paritors both  of  inferior  courts  and  of  the  courts  of  the  archbishop's 
prerogative  much  distracted,  and  diversly  called  and  summoned 
for  probate  of  wills,  or  to  take  administrations  of  the  goods  of 
persons  dying  intestate,  and  are  thereby  vexed  and  grieved  with, 
many  causeless  and  unnecessary  troubles,  molestations^  and  ex- 
pences;  we  constitute  and  appoint,  that  all  chancellors^  com-^ 
missaries,    or   officials,    or   any   other  exercising    ecclesiastical 
jurisdiction  whatsoever,  shall  at  the  first  charge  with  an  oath 
all  persons  called,  or  voluntarily  appearing  before  them,  for  the 
probate  of  any  will,  or  the  administration  of  any  goods,  whether 
they  know,  or  (moved  by  any  special  inducement)  do  firmly  be- 
lieve, that  the  party  deceased  (whose  testament  or  goods  depend 
now  in  question)  had  at  the  time  of  his  or  her  death  any  goods 
or  good  debts,  in  any  other  diocese  or  dioceses  or  peculiar  juris- 
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diction  within  that  province  than  in  that  wherein  the  said  party 
died,  amounting  to  the  value  of  51.    And  if  the  said  person  cited 
or  voluntarily  appearing  before  him,  shall  upon  his  oath  affirm, 
that  he  knoweth,  or  (as  aforesaid)  firmly  believeth,  that  the  said 
party  deceased  had  goods  or  good  debts  in  any  other  diocese  or 
dioceses,  or  peculiar  jurisdiction  within  the  said  province,  to  the 
value  aforesaid,  and  particularly  specify  and  declare  the  same ; 
then  shall  he  presently  dismiss  him,  not  presuming  to  intermeddle 
with  the  probate  of  the  said  will,  or  to  grant  administration  of 
the  goods  of  the  party  so  dying  intestate.      Neither  shall  he 
require  or  exact  any  other  charges  of  the  said  parties,  more  than 
siich  only  as  are  due  for  the  citation  and  other  process  had,  and 
used  against  the  said  parties,  upon  their  further  contumacy ;  but 
shall  openly  and  plainly  declare  and  profess  that  the*  said  cause 
belongeth  to  the  prerogative  of  the  archbishop  of  that  province : 
willing  and  admonishing  the  party  to  prove  the  said  will,  or  re- 
quire administration  of  the  said  goods,  in  the  court  of  the  said 
prerogative,  and  to  exhibit  before  him  the  said  judge,  the  probate 
or  administration  under  the  seal  of  the  prerogative,  within  forty 
days  next  following.    And  if  any  chancellor,  commissary,  official, 
or  other  exercising  ecclesiastical  jurisdiction  whatsoever,  or  any 
their  register,  shall  offend  herein,  let  him  be  ipso  facto  suspended 
firom  the  execution  of  his  office,  not  to  be  absolved  or  released 
until  he  have  restored  to  the  party  all  expences  by  him  laid  out, 
contrary  to  the  tenor  of  the  premises ;  and  every  such  probate  of 
any  testament,  or  administration  of  goods  so  granted,  shall,  be 
hid  void  and  frustrate  to  all  effects  of  the  law  whatsoever.     Fur- 
thermore, we  charge  and  enjoin  that  the  register  of  every  inferior 
judge  do,  without  all  difficulty  or  delay,   certify  and  inform  the 
apparitor  of  the  prerogative  court,  repairing  unto  him  once  a 
month  and  no  oftener,  what  executors  or  administrators  have    [  23^  ] 
been  by  his  said  judge  for  the  incompetency  of  his  own  jurisdic- 
tion dismissed  to  the  said  prerogative  court  within  the  month 
next  before ;  under  pain  of  a  month's  suspension  from  the  exer- 
cise of  his  office  for  every  default  therein.     Provided  that  this 
canon,  or  any  thing  therein  contained,  be  not  prejudicial  to  any 
composition  between  the  archbishop  and  any  bishop  or  other 
ordinary,  nor  to  any  inferior  judge  that  shall  grant  any  probate 
of  testament  or  administration  of  goods  to  any  party  that  shall 
voluntarily  desire  it,  both  out  of  the  said  inferior  court,  and  also 
outof  the  prerogative.     Provided  likewise,  that  if  any  man  die 
w  iHnere^  the  goods  that  he  hath  about  him  at  that  present  shall 
Jiot  cause  his  testament  or  administration  to  be  liable  unto  the 
prerogative  court 

Shall  be  held  void  and  fiistrate']  In  the  case  of  Smith  and 
Bingham  (5)  it  was  declared,  that  administration  committed  by 

(5)  Or  Bingham  v.  Smeaihwickf  Cro.  EL  455. 457. 
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the  archbishop  by  his  prerogative,  to  one  who  did  not  die  pos- 
sessed of  goods  in  divers  dioceses,  was  merely  void ';  which  de- 
claration was  repeated  in  the  case  of  Turner  and  Vansdal  (6) ; 
But  the  more  current  doctrine  is,  that  such  administrations  are 
not  void,  like  those  granted  by  a  bishop,  where  are  bona  notabilia 
but  only  voidable  by  sentence;  because  the  metropolitan  hath 
jurisdiction  over  all  the  diocese  in  his  province,  whereas  a  bishop 
can  by  no  means  have  jurisdiction  in  another  diocese.    Gibs,  472« 

In  the  case  of  Sir  Jtichard  Rains  and  the  Commissary  of  Can^ 
terbury^  H,  1  An.^  it  was  said,  that  if  administration  be  committed 
in  a  diocese  where  there  are  bona  notabilia^  though  such  grant 
hQ  ipso  facto  void,  yet  they  do  not  grant  a  new  administration  in 
the  prerogative  court  before  they  repeal  that  5  and  in  that  case 
they  shall  not  be  prohibited.     7  Mod,  146. 

.  And  by  Canon  93.  Furthermore,  'we  do  decree  and  ordain, 
that  no  judge  of  the  archbishop's  prerogative  shall  henceforward 
cite  or  cause  to  be  cited  ex  officio  any  person  whatsoever  to  any 
of  the  aforesaid  intents,  unless  he  have  knowledge  that  the  party 
deceased  was  at  the  time  of  his  death  possessed  of  goods  ana 
chattels  in  some  other  diocese  or  dioceses,  or  peculiar  jurisdiction 
within  that  province,  than  in  that  wherein  he  died,  amounting  to 
the  value  of  51,  at  the  least :  decreeing  and  declaring,  that  whoso 
bath  not  goods  in  divers  dioceses  to  the  said  sum  or  value,  shall 
not  be  accounted  to  have  bona  notabilia.  Always  provided,  that 
this  clause  here,  and  in  the  former  constitution  mentioned,  shall 
not  prejudice  those  dioceses  where  by  composition  or  custom 
bona  notabilia  are  rated  at  a  greater  sum.  And  if  any  judge  of 
[  837  ]  the  prerogative  court,  or  any  his  surrogate,  or  his  register  or 
apparitor,  shall  cite  or  cause  any  person  to  be  cited  into  his 
court,  contrary  to  the  tenor  of  the  premises ;  he  shall  restore  to 
the  party  so  cited  all  his  costs  and  charges,  and  the  acts  and 
proceedings  in  that  behalf  shall  be  held  void  and  frustrate, 
which  expences,  if  the  said  judge,  or  register,  or  apparitor,  shall 
refuse  accordingly  to  pay ;  he  shall  be  suspended  from  the  exer? 
cise  of  his  office  until  he  yield  to  the  performance  thereof. 

Are  rated  at  a  greater  sum,']  One  of  the  sums  mentioned  by 
Linwood^  under  which  nothing  should  be  reputed  bona  notabilia^ 
is  23/.  35.  O^d,  And  PUmden  fixes  the  sum  at  10/.;  of  which 
SwinburTie  saith,  that  it  seemed  to  him  to  be  the  opinion  most 
commonly  received.     Gibs,  472. 

The  probate  of  every  bishop's  testament,  or  granting  of  adminis- 
tration of  his  goods,  although  he  hath  not  goods  but  within  his 
own  jurisdiction,  doth  belong  to  the  archbishop.     4  Ifist,  335. 
^tiah'c^       5.  If  there  be  a  new  and  uninhabited  country,  found  out  by 
loniw.         English  subjects,  as  the  law  is  the  birth-right  of  every  subject,  so 
■  '»■■..»... I.      ■  ■  .1 

(6)  SKeb,Rep,262. 
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wherever  they  go,  they  carry  their  laws  with  them ;  and  therefore 
such  new-found  country  is  to  be  governed  by  the  laws  of  England ; 
though  after  such  country  is  inhabited  by  the  English,  acts 
of  parliament  made  in  England,  without  naming  the  foreign 
plantations,  will  not  bind  them :  for  which  reason  it  has  been 
determined,  that  the  statute  of  frauds  and  perjuries,  which 
requires  three  witnesses  to  a  will,  and  that  these  should  subscribe 
in  the  testator's  presence,  doth  not  bind  Barbadoes,  (7)  But 
where  the  king  of  England  conquers  a  country,  it  is  p.  different 
consideration ;  for  there  the  conqueror,  by  sparing  the  lives  of 
the  people  conquered,  gains  a  right  and  property  in  such  people; 
in  consequence  of  which,  he  may  impose  upon  them  what  laws 
he  pleases/  lAnon.   T.  1 722,]  P.  Will  75. 

By  the  statute  of  the  25  G.  2,  c,  6.  "  For  avoiding  doubts 
"  concerning  who  shall  be  deemed  legal  witnesses  to  wills"  (which 
is  inserted  before  under  the  head  concerning  the  qualifications  of 
the  witnesses)  —  "  Whereas  in  some  of  the  British  colonies  or 
"  plantations  in  America,  the  act  of  the  29  C,  2.  has  been  received 
"for  law,  or  acts  of  assembly  have  been  made  whereby  the 
"  attestation  and  subscription  of  witnesses  to  devises  of  lands, 
"  tenements,  and  hereditaments,  have  been  required;"  therefore  to 
prevent  doubts  which  may  arise  in  relation  to  such  attestation,  it 
b  enacted,  that  this  act  shall  extend  to  such  of  the  said  colonies 
and  plantations,  where  the  said  act  of  the  29  C  2.  is  by  act  of  « 

assembly  made,  or  by  usage  received  as  law,  or  where  by  act  of  L  **^  J 
assembly  or  usage  the  attestation  and  subscription  of  a  witness  or 
witnesses  are  made  necessary  to  such  devise ;  and  shall  have  the 
same  force  and  effect  in  the  construction  of,  or  for  the  avoiding 
of  doubts  upon,  the  said  acts  of  assembly,  and  laws  of  the  said 
colonies  and  plantations,  as  the  same  ought  to  have  in  the 
construction  of,  or  for  the  avoiding  of  doubts  upon,  the  said 
act  of  the  29  C.  2.  in  England.  [§  10.] — Provided,  that  no  devise 
or  legacy  shall  be  made  void  by  this  act,  unless  the  will  whereby 
such  devise  or  legacy  shall  be  given,  shall  be  made  after  March 
1st,  1753.  [§  IL] 

An  estate  in  the  plantations  is  testamentary,  and  assets  to  pay 
debts ;  for  if  the  executor  hath  goods  of  the  testator  in  any  part 
of  the  world,  he  shall  be  charged  in  respect  thereof.  6  Co.  46, 
2  Ventr.  358.    4  Mod.  226.  (7) 


(7)  ^  \n  Bermuda.  Sheddonr.  Goodrich,  SVesASl.  Otherwise 
in  St.  Kitfs.  Becket  and  another  v.  Harden  and  another,  4*  M.Sf  S. 
Rep.  1.  A  will  in  Dutch  or  Latin,  which  concerns  land  in  England, 
must  be  so  framed  as  to  pass  an  estate  according  to  our  law.  Bovey 
V.  Smith,  M.  1682,  1  Vern.  85.  It  is  said  that  the  Dutch  never  use 
the  word  "  heir." 

(b)  It  is  common  to  send  over  copies  of  wills  from  the  plantations 
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An  appeal  from  decreee  made  in  the  plantations,  Ues  only  to 
the  king  in  council.     2  P.  Will.  261. 
"Wills  of  6.   Wills  only  concerning  goods  and  chattels  are  under  the 

^"tfl^to     ^ff^'zance  and  direction  of  the  ecclesiastical  laws.    Gibs,  463.  (8) 

iriiifftifftl  jn    *®  hsLwe  them  proved  here.    Serjt.  Hiirs  MSS,     [But  a  will  of  per- 

rifldiction.     sonalty  in  a  foreign  country  may  be  proved  there,  and  need  not  be 

proved  in  England.     Jauncey  v.  Sealey,  1  Vern.  Rep,  397.  J 

(8)  And  with  respect  to  wills  of  personalty  only^  it  belongs  exclu- 
sively  to  the  ecclesiastical   court,  to  determine  questions  of  fraud 
In  obtaining  them,  as  well  as  the  sanity   of  the  testator.    Archer 
V.  MosSi  2  Vern.  8.  Nelson  v.  Oldfield,  id,  76.     Kerrick  v.  Bransby, 
3  Bro.  P.  C.  358.   Marriot  v.  Harriot,  Stra.  6m.  Gild.  Eq.  R.  203. 
Barnsley  v.  Poxvelly  infra,  p.  239.    Bennet  v.  Vade,  2  Atk.  324.  MeO" 
dows  y.  Duchess  of  Kingston,  Ambl.  R*  756. ;  and  see  ante^  58,  59.  in  notis* 
And  ecclesiastical  sentences  pronounced  on  a  point  directly  within 
this  sole  and  exclusive  jurisdiction,  are  conclusive  evidence  on  the 
same  matter,  coming  incidentally  into  question  in  a  civil  case  in  ano- 
ther court.     Noel  v.  Wells,  1  Leo.  235.  1  Ld.  Raym.262.  3  T.  R.  180. 
Thus  a  probate  unrepealed  is  conclusive  evidence  in  civil  cases  of 
the  validity  of  a  will :  and  therefore  payment  of  money  to  an  executor 
who  has  obtained  probate  of  a  forged  will,  is  a  discharge  to  the  debtor 
of  the  intestate,  though  the  probate  is  afterwards  declared  null  and 
void.     Allen  v.  Pundas,  3  T.  R.  125.    But  the  sentence  is  not  evi- 
dence of  any  collateral  matter,  which  may  possibly  be  collected  or  in- 
ferred from  the  sentence  by  argument.  Blackhani's  case,  1  Salk.  290. 
Thompson  v.  Donaldson,  3  Esp.  N.  P.  C.  H3.;  and  see  11  St.  Tri.  261. 
per  De  Grey  C.  J.      Nor    is    an    unrepealed    probate    conclusive 
evidence  of  the  validity  of  a  will  in  a  criminal  case  as,  e.  ^ ;  an  in- 
dictment for  the  forgery  of  the  same  will  The  King  v,  Gibson,  Lane. 
Sum.  Ass.  1802,  cor.  lord  Ellenborough.  C,  J.  2  Pothierby  Evans,  356.f 
overruling   The  King  v.  Vincent,    1  Stra.  4rSl.;  and  see  The  King  v* 
Rhodes,  id,  703.,  injra,  263.  11  St.  Tri.  261. 

But  the  adverse  party  may  shew  that  the  probate  is  forged,  because 
such  evidence  supposes  that  the  spiritual  court  has  given  no  judg- 
ment ;  or  if  the  probate  was  granted  by  an  inferior  court,  that  the  tes- 
tator left  bona  noiabilia  ;  for  then  the  court  had  not  jurisdiction. 
1  Sid.  359.  Bull.  N.  P.  247.  But  evidence  will  not  be  admitted  to  prove 
that  another  person  was  appointed  executor,  or  that  the  testator  was 
insane  [Noel  v.  Wells,  1  Lev.  236.);  for  that  would  be  to  falsify  the  pro- 
ceedings of  the  ordinary,  in  cases  where  he  is  exclusive  judge.  Where 
parties  are  dissatisfied  with  a  probate,  chancery  will  suspend  its  deter* 
mination  till  after  trial,  on  its  validity  in  the  proper  court ;  for  equi^ 
cannot  determine  on  the  validity  of  a  probate  adversarily  :  but  if  it 
comes  incidentally  before  it,  and  that  incident  is  admitted,  the  court 
may  determine  it,  and  hold  the  parties  bound  by  their  admission;  for 
an  admission  by  a  party  concerned  in  matters  of  fact  is  stronger  than 
if  it  had  been  determined  by  a  jury,  and  facts  are  as  properly 
concluded  by  admission  as  by  a  trial.     There  is  no  difference  between 
parties  admitting  things  proper  to  be  determined  by  the  court  in 
which  the  admission  is  made,  and  the  admission  of  things  cognizable 
in  another  court,  for  they  are  equally  bound.     Sheffield  v.  Duchess  of 
Bucks,  1  Atk.  R.  630. ;  and  see  Smallpiece  v.  Anguish^  I  Ch.  Ca.  75. 
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And  the  probate  of  testamentd  concerning  lands  only,  and  no 
goods  contained  therein,  ought  not  to  be  in  the  spiritual  court; 
and  if  there  be  a  suit  to  compel  to  have  tlie  probate  of  such 
testaments,  a  prohibition  lieth,  [Netter  v.  Brett  or  Percival^'] 
Cro.Car.S96.  (9) 

But  where  a  will  is  concerning  lands  and  goods,  and  so  is  a  t^'^  of 
mixt  will;   the  probate  thereof  shall  be  intire  in  the  spiritual  ^^^SJu 
court,  and  ought  not  to  be  of  parcels :   but  the  probate  of  the  be  proved 
will  for  the  land  will  not  prejudice  the  heir;  for  it  shall  not  be  »?«ccle- 
evidence  at  the  common  law;   nor  the  witnesses  being  there  ^JJ^ 
examined,  shall  such  examinations  be  given  in  evidence  at  the 
common  law.     Cro.  Car.  396.  S.C.  (1) 

And  where  a  will  doth  contain  in  it  lands  and  goods  generally, 
the  courts  temporal  will  not  grant  a  prohibition  to  stay  the 
probate  thereof  for  the  whole  (2) ;  but  if  in  a  special  case,  it  be 
allied,  that  the  testator  was  of  non-sane  memory,  or  the  like,  a 
prohibition  will  be  granted  for  the  whole.     For  if  the  spiritual 

(9)  Nor  is  there  any  occasion  to  prove  a  will  in  the  spiritual  court, 
in  order  to  entitle  a  legatee  to  recover  his  legacy  out  of  the  real 
estate.  Tucker  v.  PhippSf  T.  1746,  3  Atk.  361.  Nor  is  probate  neces- 
sary for  a  will  appointing  testamentary  guardians.  Gilliat  v.  GiUiat 
and  another^  S  PhiU.  Rep.  222. 

(1)  Probate  will  be  granted  even  where  it  is  doubtful  whether  some 
part  of  the  property  be  not  freehold ;  for  though  it  would  be  wholly 
inoperative  as  to  that,  it  will  enure  as  to  personalty  bequeathea. 
Thorold  v.  Thorold,  1  PhUl,  Rep.  9. 

(2)  Thus  inPflr^n^e's  case,  2Salk.Rep.552y55S.  (overruling  Mflr- 
wis  of  Winchester's  case,  6  Rep.  23.)  prohibition  to  probate  of  will  of 
lands  and  goods  on  suggestion  of  n(m  compos^  w&a  denied ;  the  court 
saying,  that  the  statute  of  //.  8.  never  intended  to  lessen  the  jurisdic- 
tion of  the  ecclesiastical  court  as  to  probate  of  wills :  and  to  grant  a 
prohibition  might  be  inconvenient ;  for  without  a  probate  the  executor 
cannot  sue  for  debts,  which  by  this  means  may  be  lost  and  the  will 
unperformed.    As  for  granting  it  quoad  the  land,  it  would  be  vain ; 
because  it  is  no  evidence  either  pro  or  con  in  any  court  of  law,  but  a 
proceeding  coram  nonjudice :  yet  it  is  good  as  to  the  goods ;  and  in 
Lady  Chester's  case,  1  Ventr.  Rep.  207^9  Hale  said,  that  the  ecclesias- 
tical courts  may  prove  a  will  which  contains  goods  and  lands,  though 
formerly  a  prohibition  used  to  go  quoad  the  lands.  See  I  Mod.  R.  90. 

2  Sid.  143.  Hardr.  131.  2  Rol.  315.  1  Sid.  141.  And  in  a  case 
idiere  a  legacy  of  800^.  was  bequeathed  to  £.  B.,  payable  at  twenty- 
one  or  marriage,  and  £.  B.  died  unmarried  before  twenty-one,  as 
assets  were  amnitted,  equity  will  not  grant  an  injunction  to  stay  pro- 
ceedings in  the  ecclesiastical  court  for  recovery  of  the  legacy,  as  they 
have  a  proper  jurisdiction  for  legacies  charged  on  personal  estate 
(Bassett*y.  Bassett,  M.  1744,  3  Atk.  207.) ;  and  equity  has  alwa3rs  fol- 
lowed the  rule  of  the  ecclesiastical  court,  to  whom  the  jurisdiction  inf 
personal  legacies  properly  belongs.    Reynish  v.  Martin^  T.  1746 

3  Ath.  533. 
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court  should  be  suffered  to  proceed,  and  prove  the  will  thfere, 
and  allow  it  there  for  the  personal  estate;  it  would  be  an  evidence 
to  induce  the  jury,  upon  a  trial  at  law,  to  pass  for  the  will  as 

^i^of       to  the  lands  and  tenements.      E.  12   J.Egerton  and  Egerton, 

«S^^Cro.Jac.  3^6.(2) 

fore  pro-  7»  But  a  devise  of  a  personal  estate  is  not  looked  upon  to  be 

***«•  of  any  effect  until  probate  is  made  of  the  will  by  the  executor ; 

C  239  3  neither  can  an  executor  or  other  person  give  a  will  in  evidence 
concerning  a  personal  chattel  without  producing  the  probate ;  for 
this  will  is  no  will  until  it  has  received  a  sanction,  or  an  allowance 
of  it,  in  the  spiritual  court ;  for  they  are  to  judge  whether  it  be  a 
will  or  not ;  and  the  temporal  courts  are  not  to  look  upon  it  as  a 
will  till  probate  be  made :  And  in  an  action  of  trover  for  goods 
which  a  testator  gave  to  his  sister  in  his  lifetime,  brought  against 
his  executor  for  &em  who  would  have  given  in  evidence  a  former 
will,  to  have  shewn  that  he  had  no  power  .to  give  those  goods; 
this  was  refused,  because  he  ought  to  have  produced  the  probate. 
Chaunter  and  Chaunte7\  1708.     Viner^  Executors^  A.  a.  20. 

And  a  probate  obtained  in  the  ecclesiastical  court  cannot  be 
set  aside  in  any  other  other  court  either  of  law  or  equity.  In 
the  case  of  Bamsley  and  Pamela  -^.ug.  5,  1748,  a  probate  of  a 
forged  will  was  obtained  in  the  ecclesiastical  court,  by  a  fraud 
upon  the  plaintiff  in  procuring  his  consent  to  such  probate  i  and 
by  the  like  means  a  decree  in  the  court  of  exchequer  was 
obtained  to  establish  the  said  will  as  to  the  real  estate.  Upon 
these  facts  being  disclosed,  and  a  bill  filed  in  chancery,  an  issue 
was  directed  to  try  the  validity  of  the  will  at  law,  which  the  jury 
found  to  be  forged.  And  the  question  was,  what  could  now  be 
done,  especially  with  respect  to  the  personal  estate;  and  the 
decree  in  the  exchequer  likewise  standing  in  the  way  with  respect 
to  the  real  estate.  Lord  Hardmcke  said,  as  to  the  decree  in 
the  exchequer,  the  same  having  been  obtained  by  fraud,  though 
he  could  not  set  it  aside,  yet  he  could  decree  that  no  use  should 
be  made  of  it.     As  to  the  personalty,  undoubtedly  the  jurisdic- 

(3)  But  such  evidence  could  not  be  admitted.     See  Netter  v.  Bretti 
Cro,Car,S96,  supra,  from  vvhich  it  seems  that  the  probate  would  be 
entire;  and  see  Partridges  case  in  last  note.     Though  a  will  maybe 
good  at  law,  it  may  be  set  aside  in  equity  for  a  fraud.    1  Ch.  Rep* 
12.  66.  (last  edit.),  and  Goss  v.  Tracey,  M.  1715,    1  P.  Wms.  288. 
2  Vern.  699.  S.  C.     But  see  contra,  James  v.  Greaves,  2  P.  JVms,  270. 
Bennet  v.  Vade,  2  Atk,  324.     Webb  v.  Clavendon,  ib.  424.     Anon. 
S  Atk.  17.    The  question,  whether  the  testator  in  a  will  of  land  is  or 
is  not  compos,  is  entirely  at  law,  and  must  be  tried  there  (see  Goss  v. 
Tracey) :  m.  on  an  issue  directed  by  the  court  of  equity  into  the 
county  where  the  will  was  made.    Ibid.     However,  a  court  of  equity 
has  no  jurisdiction  to  determine  on  the  validity  of  a  will  either  of  real 
or  personal  estate.    Jones  v.  Jones,  1817,  T,,  3  Meriv*  162. 
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tion  of  wills  of  personal  estate  belongs  to  the  ecclesiastical  court, 
according  to  the  rules  of  which  court  it  must  be  tried,  notwith-? 
standing  that  the  will  is  found  forged  by  a  jury  at  common  law 
by  examination  of  witnesses ;  which  is  sometimes  unfortunate, 
causing  different  determinations:  nor  can  this  court  help  it* 
But  in  the  present  case  his  lordship  decreed,  that  the  defendant 
should  consent  in  the  ecclesiastical  court  to  a  revocation 
of  the  probate;  and  though  he  would  not  then  decree  the 
defendant  a  trustee  of  the  personal  estate  (4?),  lest  it  might  create 
some  jealousy  of  infringing  on  the  ecclesiastical  court,  yet  he 
decreed  an  account  of  the  personal  estate  to  be  taken,  and  the  [  940  3 
same  to  be  paid  into  the  bank  for  the  benefit  of  the  parties 
entitled.     1  Fez.  l\9.  284.  (5) 

8.  He  that  is  named  executor  cannot  be  precisely  compelled  Refusal  of 
to  stand  to  the  will,  and  undertake  the  executorship,  unless  he  "l^.^"" 
have  already  meddled  with  the  goods  of  the  testator  as  executor;         *^' 
for  then,  he  is  not  only  to  be  compelled  to  perform  the  office  of 
an   executor,  but  also  if  he  should  refuse,  and  the  ordinary 
commit  the  administration  unto  him,  this  refusal  is  void,  and  he 
shall  be  charged  as  executor.     Swin,  384. 

Therefore  if  the  executor  named  in  the  testament  resolve  not 
to  stand  to  the  executorship,  but  to  refuse  the  same ;  then  must 
he  beware  that  he  do  not  administer  the  goods  of  the  deceased 
as  executor;  for  having  once  administered  as  executor,  he  may 
at  any  time  after  be  compelled  to  undergo  the  burden  of  an 
executor,  and  als^  may  be  sued  as  executor  by  the  creditors  of 
the  testator;  though  he  cannot  sue  others  as  executor,  for  that 
he  hath  not  the  will  under  the  ordinary's  seal.    Smn,  469. 

And  a  person  is  then  said  to  administer  as  executor,  so  as 
thereby  he  may  be  compelled  to  stand  to  the  executorship,  when 
he  doth  perform  those  acts  which  are  proper  to  an  executor; 

^4)  As  is  the  general  course  of  courts  of  equity  when  probates  are 
obtained  by  fraud.  Tucker-  v.  Phipps,  cited  in  Barnestey  v.  Potoell* 
Or  the  fraud  affects  only  a  part  of  the  will.  Marriot  v.  Marriotf 
Stra.  6^* 

(5)  And  in  Montgomery  v.  Clarky  2  Atk.  Rep,  379.,  lord  Hardmeke 
said,  he  had  often  thought  it  a  very  great  absurdity  that  a  will  which 
consists  both  of  real  and  personal  estate,  notwithstanding  it  has  been 
set  aside  at  law  for  the  insanity  of  the  testator,  shall  still  be  litigated 
on  paper  depositions  only  in  the  ecclesiastical  court,  because  they 
have  a  jurisdiction  on  account  of  the  personal  estate  disposed  of  by 
it.  He  wished  gentlemen  of  abilities  would  take  this  inconvenience 
and  absurdity  into  their  consideration,  and  find  out  a  proper  remedy 
by  the  assistance  of  the  legislature.  But  it  seems  that,  as  the  law 
now  stands,  the  court  of  chancery  cannot  interpose  so  as  to  stop  the 
proceedings  in  the  ecclesiastical  court  on  wills  of  goods^  or  mixed 
wills  of  lands  and  goods.     See  antey  238  a,  note  (2). 
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as  to  pay  the  debts  due  by  the  testator,  or  to  receive  any  debts 
due  unto  the  testator,  or  to  give  acquittances  for  the  same,  with 
other  such  like  acts*     Swin.  469. 

But  if  a  man  do  those  acts  which  are  not  proper  to  an  executor, 
he  is  not  said  to  have  administered  as  executor  to  the  effect  as 
aforesaid;  as  to  feed  the  cattle  of  the  deceased,  lest  they  should 
perish ;  or  to  take  into  his  custody  the  goods  of  the  deceased,  to 
the  end  they  may  be  safe  from  being  stolen  or  purloined ;  or  to 
dispose  of  the  testator's  goods  about  the  funeral  (6) :  for  these 
be  deeds  of  charity  common  to  every  christian,  and  not  peculiar 
to  an  executor.  Likewise,  to  make  an  inventory  of  the  goods  of 
the  deceased,  is  not  to  administer  as  executor;  or  to  deliver  to 
the  wife  her  convenient  apparel ;  or  to  take  the  testator^s  horse 
and  ride  him,  or  to  use  him  as  his  own,  supposing  him  not 
to  be  the  testator's  but  his  own;  or  to  take  the  goods  of 
the  testator  by  his  lawful  gift.  And  generally,  whosoever  as  a 
mere  trespasser  entereth  on  the  goods  of  the  testator,  whether  it 
be  to  things  living,  as  horse,  kine,  sheep,  or  dead  things,  as  pots, 
[[  24]  3  pans,  dishes,  converting  the  same  to  his  proper  use,  and  not  to 
the  use  of  the  testator,  as  to  the  payment  of  the  testator's  debts 
or  legacies,  doth  not  administer  as  executor.     Swin,  471, 472. 

Howbeit,  in  these  cases  and  such  like,  whosoever  feareth  to  be 
adjudged  executor  administering  of  his  own  wrong,  the  most  safe 
course  is,  not  to  meddle  at  all,  but  utterly  to  abstain  from  all 
manner  of  use  of  the  testator's  goods;  and  namely,  let  him 
beware  that  he  do  not  sell  any  goods,  or  kill  any  cattle  of  the 
deceased.  Swin,  472.  [The  next  of  kin,  in  case  of  intestacy  by 
improper  intermeddling,  becomes  only  an  executor  de  son  torty- 
and  cannot  be  forced  by  excommunication  to  take  on  him  the 
administration  of  such  goods,  when  it  is  alleged  that  he  had  not 
intermeddled.  (7)] 

Further,  although  a  person  hath  not  meddled  with  the  goods 
of  the  testator,  and  is  therefore  not  compellable ;  yet  if  a  legacy 
be  left  to  him,  he  may  be  compelled  to  stand  to  the  executorship^ 
or  else  to  lose  his  legacy.    Gibs.  469. 

The  refusal  to  take  upon  him  the  executorship  cannot  be 
by  word  only;  but  it  must  be  entered  and  recorded  in  court. 
Smn.  a.  443. 

And  when  an  executor  hath  once  administered,  he  cannot 
afterwards  reftise  to  prove  the  will,  and  take  upon  him  the 
executorship;  and  in  diat  case  the  ordinary  ought  not  to  accept 
such  a  reftisal,  but  to  compel  him  to  prove  the  will,   and  take 

upon  him  the  executorship.     Yet  if  the  judge  doth  admit  one  io 

•  -    '  ■ 

(6)  Stokes  V.  Porter 9  Dy.  166  b*  But  until  something  is  done  upon 
a  will,  no  one  has  an  authority  even  to  bury,  George  v.  George^ 
M.1811,  18  Ves.^9e. 

(7)  Acherley  v.  Oldham^  1  PhilL  Rep,  248. 
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mhfJMntetf  notwithstanding  his  having  been  formerly  refused,  it 
shall  stand  good.    Swin.  a.  44S. 

9*  An  execator  of  his  own  wrong  is  such  as  takes  upon  him  ^*« 
the  office  of  an  executor  by  intrusion,  not  being  constituted  by  ^ 
the  testator  or  deceased,  nor  (for  want  of  such  constitution)  suo- 
sdtuted  by  the  ordinary  to  administer.     fVent.  171.  (8) 

If  a  man  gets  goods  of  an  intestate  into  his  hands  after 
administration  is  actually  granted,  it  doth  not  make  him  executor 
of  his  own  wrong ;  but  if  he  gets  the  goods  into  his  hands  befixre, 
though  administrati(Hi  be  granted  afterwards,  yet  he  remains 
chargeable  as  a  wrongftil  executor,  unless  he  delivers  the  goods 
over  to  the  administrator  before  the  action  brought,  and  then  he 
may  p]eadpkne  admistniravit.     1  Salk.  313.  (c) 

An  executor  of  his  own  wrong  cannot  bring  an  action ;  for 
he  cannot  shew  the  testament  containinir  his  name,  as  he  ouffht. 
Br.  Admimstratar,  8.  lug  c,  ug 

Neither  can  he  retain  for  his  own  debt  or  legacy.     Mo,  527*   C  ^' 
Popk.  125.  (d) 

But  he  renders  himself  liable  to  the  action,  not  only  of  the  right 
executor,  but  also  to  the  suits  of  the  testatoi^s  creditors;  yet  only 
so  &r  as  the  goods  which  he  so  wrongfidly  administered  amount 
unta  Sann.  339.  Hair,  Justin.  87.  rin.  Executors^  E.  a.  4,  5. 

Webster  v.  Webster,  In  this  case  the  defendant  did  not  take 
out  probate  of  the  testator's  will  till  sixteen  years  after  his 
decease,  but  the  court  allowed  the  plea  of  the  statute  of  limita- 
tions,  on  the  ground  that  he  had  taken  possession  of  the  personal 

(8)  And  the  slightest  circumstance  of  intermeddling  with  intestate's 
goods,  will  constitute  a  man  executor  de  son  tort,  Edwards  v.  Harben, 
2  T,  R,  97.  587. 597. ;  and  see  the  instances  in  that  case.  Living  in  the 
house,  and  carrying  on  the  trade  of  deceased  (a  victualler),  is  suffi- 
cient intermeddling  to  make  a  defendant  executor  de  son  tort^and  as  such 
liable  de  bonis  propriisy  notwithstanding  his  wife  proved  the  will  after 
the  action  commenced.  Hooper  v,  Summersettf  £.1810,  Wighim,  16.; 
tod  see  Curtis  v.  Vernon^  3  T,  R,  587.  Vernon  v.  Curtis  (in  error), 
2  H,Bl,  18.  Acting  under  a  power  of  attorney  given  by  an  execu- 
tor, after  his  death,  makes  an  executor  de  son  tort.  Cottle  v.  Aldrich, 
4  ilf.  4- S.  175. 

(c)  Per  Holt  C.  J.  S.  P.  Curtis  v.  Vernon,  3  T.  Rep,  587. ;  affirmed 
in  the  exchequer  chamber,  2  H.Bla,  18.  See  Coulter^s  case,  5  Rep,  30. 
and  2  Bac.Ahr.  390. 

(d)  Though  he  be  a  creditor  of  a  superior  nature^  Curtis  v.  Fer- 
non,  ubi  supra. 

But  if  a  wrongful  executor  afterwards  procure  administration,  he 
may  plead  this  puis  darrein  continuance  to  justify  a  retainer.  Vaughan 
V.  Breton,  2  Stra,  1106.  If  a  creditor  sell  goods  after  the  deam  of 
the  debtor,  under  a  bill  of  sale,  which  is  set  aside  as  fraudulent,  be- 
cause possession  did  not  accompany  and  follow  it,  he  may  bp  syed  as 
executor  de  son  tort,    Edwards  v.  Harhen^  2  J',  Rep,  587, 
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estate,  and  might  have  been  sued  as  executor  de  son  tort^  long 
before  he  had  obtained  the  probate.     1 0  Ves.  93. 

So  also,  it  is  said,  he  shall  be  sued  for  legacies,  as  well  as  a 
lawful  executor,     ^oy.  13. 

But  if  he  doth  lawful  acts  with  the  goods,  as  paying  of  debts 
in  'their  degrees,  it  shall  alter  the  property  against  the  lawM 
executor;  as  if  he  pay  just  and  honest  debts,  the  rightful  executor 
shall  not  avoid  that  payment.  It  is  true,  the  ri^tful  executor 
may  maintain  against  him  an  action  of  trover;  but  he  shall  only 
recover  in  damage  so  much  as  the  wrongful  executor  hath  misf^ 
plied.     By  HoU  chief  justice.     12  Mod.  47  !•  (e) 

But  ]V£r.  fVaitwortk  is  of  opinion,  that  albeit  such  payment 
shall  stand  good  as  against  other  creditors,  yet  it  is  not  good  as 
against  the  rightful  executor  or  administrator:  for  then  aoy 
stranger  might  usurp  the  office  of  executor,  and  take  from  him 
that  liberty  and  election,  to  prefer  which  creditor  he  will  in  first 
payment;  yea,  might  take  from  the  executor  power  to  pay  him- 
self before  others,  in  case  there  were  a  debt  due  to  him,  which 
would  be  unreasonable.  Went 'iS2. 

Mountjbrd  v.  Gibson,  In  this  case  the  court  of  king^s  bench 
decided,  that  a  creditor  of  an  intestate,  who  had  received  goods 
of  the  intestate  after  his  death  from  his  widow,  in  payment  of  his 
debt,  cannot  protect  his  possession  against  an  action  of  trover  bjr 
the  lawful  administrator,  upon  the  ground  of  such  delivery 
having  been  made  by  one  who  had  by  such  intermeddling  ma^ 
herself  executrix  de  son  tort ;  no  fact  appearing  to  give  colour  to 
her  having  acted  in  the  character  of  executrix,  except  the  single 
act  of  wrong  complained  of,  in  which  the  defendant  participated. 
4  Easfs  Rep.  441 .  [_Qucere^  how  far  any  payment  by  an  executor 
de  son  tort  to  a  creditor  can  be  set  up  as  a  bar  to  an  action  of 
trover,  by  the  lawful  executor,  &c.;  though  if  it  be  such  as  the 
latter  would  have  been  bound  to  make,  it  shall  be  recompensed 
in  damages.  lb.'] 

And  as  he  himself  is  liable  to  the  suit  of  the  lawful  executor, 
creditors,  or  legatees;  so  also,  in  case  of  his  death,  are  his 
executors  or  administrators  liable  by  the  statute  of  the  30  C.  2. 
c.  7.,  although  in  other  cases,  a  personal  wrong  dieth  with  him 
that  did  it.  And  although  he  hatfi  obtained  probate,  yet  if  upon 
appeal  such  probate  shall  be  annulled  and  mad£  void,  acts  done 
[  243  ]  by  him  pending  the  appeal  shall  not  be  good.  As  in  a  case  of 
M.  5  An.  in  the  common  pleas.  An  action  was  brought  by  the 
plainti£^  as  executor,  for  money  due  from  the  defendant  to  his 
testator.     The  defendant  pleads,  that  another  person  was  ap- 

(e)  S.  P.  by  BuUer  J.  in  Padget  v.  Priest,  2  T.  Rep.  97.  And  it  is 
for  the  court  to  say  what  acts  make  an  executor  de  son  torty  but  for 
the  jury  to  decide  whether  they  are  sufficiently  proved,     lb* 
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pointed  executor  to  the  testator,  and  proved  his  will,  and  that 
be,  the  defendant,  had  paid  him  part  of  the  money  in  satisfaction 
of  the  whole,  and  that  the  said  person  on  receipt  thereof  dis- 
charged the  defendant     The  plaintiff  replied,  that  the  probate 
granted  to  the  other  person  was  afterwards,  upon  appeal,  annulled 
by  sentence  in  the  ecclesiastical  court,  and  the  will  by  which  he 
was  made  executor  adjudged  to  be  forged,  and  the  will  by  which 
the  plaintiff  is  appointed  executor  allowed.     On  demurrer,  the 
question  was,  whether  payment  to  one  who  was  executor  defactOy 
and  had  probate  of  the  will,   was  good  to  bind  the  rightful 
executor.     And  the  court  gave  judgment,  that  it  was  not.     And 
by  Trevor  chief  justice :   An  executor  derives  all  his  authority 
from  the  testator  himself;  afid  as  executor,  without  any  thing 
more,  he  has  the  power  of  disposing  of  the  estate  of  the  testator, 
of  releasing  a  debt  due  to  the  testator,  and  the  like.     True  it  is, 
before  an  action  brought,  a  probate  is  necessary:  but  that  is  only 
requisite  to  inform  the  court  that  the  plaintiff  is  executor  and 
has  a  right  to  bring  his  action,  not  to  give  the  plaintiff  any  title 
or  interest  to  the  estate  of  the  testator.     If  the  testator  appoints 
no  executor,  or  dies  intestate,  the  administrator  is  appointed  by 
the  ordinary,  and  derives  his  authority  from  him ;  and  therefore 
if  administration  is  granted,   all  acts   by  him  as  long  as  the 
administration  continues  in  force  are  good,  and  even  though  it  be 
afterwards  repealed.     But  there  is  a  difiference  taken  (6  Co,  18.) 
when  an  administration  is  repealed  upon  a  citation,  or  upon  an 
appeal.     If  it  is  upon  an  appeal,  which  suspends  the  administra- 
tion, all  acts  afler  such  suspension  are  void:  if  it  is  repealed 
upon  a  citation,  all  the  acts  of  the  administrator,  till  the  repeal, 
are  good ;  for  by  the  citation  the  grant  of  the  administration  is 
not  suspended ;  therefore  if  the  administration  be  repealed,  all 
acts  done  by  an  administrator  which  a  rightful  administrator 
might  have  done,  shall  be  allowed,  for  in  them  he  acted  in  the 
place  of  the  rightful  administrator.     But  it  is  otherwise  ii:i  the 
case  of  an  executor;  for  the  probate  of  the  will  gives  no  authority 
at  all  to  him :  and  therefore  if  he  is  not  the  rightful  executor,  he 
has  no  authority;  and  it  would  be  unreasonable,  that  a  person 
who  has  no  authority  should  dispose  of  the  interest  of  another. 
The  rightful  executor   has   not  only  a  trust  or  authority  to    [  24»4»  ] 
administer  the  goods  of  the  testator,  but  also  «i  interest  annexed 
to  the  trust.     And  therefore  the  property  of  all  the  goods,  after 
administration,  is  completely  vested  in  him.     And  consequendy, 
the  disposition  by  anodier  person  of  the  good^  of  the  testator,  or 
release  of  his  debts,  is  a  disposition  of  the  interest  of  the  rightful 
executor,   and  therefore  such   disposition  doth  not  bind  him. 
And  this  case  is  not  like  the  case  of  an  officer,  who  officiated 
without  legal  authority,  as  the  deputy  of  the  deputy  of  a  steward; 
for  rightful  acts  done  by  him  are  good :  for  he  is  an  oiSicev. deJaclOp 
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and  iii  the  immediate  aUd  open  execntion  of  his  office^  and  the 
parties  did  not  know  whether  he  had  authority  or  not. — And  he 
said,   in  this   case  of  an  executor  some  mischief  indeed  may 
possibly  happen ;  but  it  would  be  a  more  general  inconvenience^ 
if  a  wrongful  executor  should  be  allowed  to  dispose  of  the  right 
and  interest  of  a  rightfiil  executor.     CoTm/Uj  150.  Anonym. 
Co-cxecu-        iQ.  Where  there  are  divers  executors  named  in  the  will,  and 
r*UT"  son^e  of  them  do  re&se,  and  others  of  them  prove  the  testament; 
ref uae.  (g)    they  who  refuse  may  afler  at  their  pleasure  administer,  notwith- 
standing such  refusal  before  the  ordinary.     9  Co.  37*  Bacofis 
Use  of  the  Law,  161.  Perk.  212.  (9) 

And  this  is  what  in  the  spiritual  court  is  called  a  double  pro- 
bate ;  which  is  in  this  maimer :  The  first  that  comes  in  takes 
probate  in  the  usual  form,  with  reservation  to  the  rest  After- 
wards, if  another  comes  in,  he  also  is  to  be  sworn  in  the  usual 
manner,  and  an  ingrossment  of  the  original  will  is  to  be  annexed 
to  such  probate  in  the  same  manner  as  the  first ;  and  in  the  se- 
cond grant,  such  first  grant  is  to  be  recited.  And  so  on,  if  there 
are  more  that  come  in  afterwards. 

For  notwithstanding  their  refusal  at  first,  they  still  continue 
executors ;  and  at  any  time  during  the  lives  of  their  companions, 
they  may  prove  the  will,  they  may  pay  debts,  make  releases, 
and  th^  must  be  joined  in  all  suits  where  the  co-executors  are 
plainti£^,  because  diey  are  all  privy  to  the  will ;  but  not  where 
they  are  defendants,  because  the  plaintiff  in  the  action  is  not 
bound  by  law  to  take  notice  of  any  but  those  who  have  proved 
the  will.  Swin.  a.  444.  ^ 
[  245  ]  For  the  king's  courts  have  always  used  to  allow  the  probate  o: 
some  of  the  executors,  to  enable  them  all  to  sue  actions  :  so  that 
the  probate  of  the  testament  doth  not  give  to  them  any  interest, 
or  title,  either  to  things  in  action,  or  in  possession,  for  they  hav^ 

(g)  Vid.  infrttf  Getting  in  the  effects,  27*  [page  315.  &c.] 
(9)  When  a  party  is  appointea  executor  by  a  formal  instrument, 
the  revocation  must  be  either  express,  or  by  necessary  implication  ; 
where,  therefore,  there  was  no  such  revocation,  but  only  a  subsequent 
appointment  and  substitution  of  other  persons  in  lieu  of  two  who  had 
been  or^nally  appointed  with  him,  the  court  held  that  the  party  who 
had  been  first  appointed,  and  was  not  noticed  in  the  subsequent  alter* 
ations,  ought  to  be  joined  with  the  latter  in  the  probate.   Sherard  v. 
Sherard,  2  Ph.  R.  251.  An  executor,  according  to  the  tenor,  is  en- 
titled to  be  joined  in  the  probate  with  the  surviving  executor  of  a 
wife.    Grant  v.  Leslie,  3  Ph.  R.  116. 

The  executor  under  a  former  will  has  a  right  to  put  the  executor 
of  a  latter  will  upon  solemn  proof  of  that  instrument,  and  to  inter* 
rogate  his  witnesses ;  but  if  he  goes  beyond  this,  without  being  able 
to  prove  his  case,  he  becomesi  liable  to  costs.  Mansfield  v.  Shaw, 
3  Ph.  R.  22. 
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all  their  title  and  interest  by  the  testament,  and  Hot  by  the  pro-* 
bate :  but  yet  without  the  probate,  the  judges  allow  them  not  to 
sue  actions.     [^Henslo^s  case,]     9  Co.  38. 

It  is  holden,  that  he  which  did  refuse  the  executorship,  cannot 
assume  that  office  after  the  death  of  his  fellow  executor,  Stxdn, 
326.418.     IDyer,  \eo.h.'] 

But  in  the  case  of  House  and  Lord  Petre^  Dec.  19,  1700, 
before  the  del^ates :  The  common  lawyers  held,  that  if  one 
executor  refuseth  before  the  ordinary,  and  the  rest  prove  the  will, 
yet  at  common  law,  he  who  refused  may  at  any  time  come  in  and 
administer;  and  though  he  never  acted  whilst  his  companions 
were  living,  yet  after  tneir  death  he  shall  be  preferred  before  any 
other  executor  made  by  a  co-executor;  aldiough  the  civilians 
held,  that  by  their  law,  the  renunciation  was  peremptory,  1  SdUc. 
311.  (A) 

11 .  If  a  man  maketh  two  executors  and  dieth,  and  one  of  them  Wh^re  mi* 
proveth  the  will  in  the  name  of  them  both,  against  the  will  of  the  ®**?*?J[ 
other ;  this  is  not  anv  administration  for  him  who  consented  not  ^oHier. 
to  the  probate :  but  he  may  plead  ne  ungues  executor ;  for  the  pro- 
bate maketh  him  not  executor,  if  he  doth  not  administer.  1  Bx>Ws 

Abr.  91S. 

12.  Swinburne  says,  when  all  the  executors  named  in  the  tes-  [  246  j 
tament  do  reftise,  it  is  lawftil  for  the  bishop  or  ordinary  to  com-  Where  all 
mit   administration,   and  to   annex   the   will   to  the  letters  of  J^^^^j^ 
administration,  and  the  administrators  shall  have  action,  and  may  tion  to  be 
administer  the  goods  of  the  deceased,  as  if  he  had  died  intestate;  committed, 
and  their  authority  or  act  done,  is  good  and  efiectual  in  the  law 

in  the  meantime,  until  the  executors  imdertake  the  executorship ; 

(h)  The  King  v.  Sir  Edward  Simpson^  3  Burr  .1463. ;  and  1  Bla» 
Rep.  ^56.  A  motion  was  made  for  a  mandamus  to  the  judge  of  the 
prerogative  court  of  the  archbishop  of  Canterbury,  to  admit  the  re- 
traction of  a  renunciation  of  an  executorship  made  by  one  Brown.  -^ 
There  were  two  executors,  and  probate  had  not  been  granted  to  either, 
but  Brown  had  taken  the  oath  of  renunciation,  *'  that  he  had  not,  and 
would  not,  intermeddle  in  the  effects,  &c.  but  renounced  all  right  of 
execution  of  the  will.*'  Against  the  mandamus,  it  was  said,  that  by 
the  law  and  practice  of  the  ecclesiastical  courts,  no  retraction  could 
be  adniittedof  a  renunciation  upon  oath,  which  would  be  to  admit  him 
who  renounces  to  perjure  himself  for  it ;  for  the  mandamus,  that  upon 
good  cause  the  court  below  can  absolve  from  the  oath,  and  the  com- 
mon, not  the  canon  law,  must  govern  this  point,  by  which  an  executor 
has  a  right  to  demand  probate,  although  he  has  renounced.  But  the 
parties  entered  into  a  rule  by  consent  that  probate  should  be  granted 
to  both  executors,  (who  were  also  trustees,  but  insolvent,)  they  giving 
proper  securities  and  indemnifications  to  each  other,  and  to  the  cestuu 
aue  trust.  [The  consent  of  one  executor,  either  in  or  out  of  court,  wul 
oind  the  others.    HoUcirk  y.  Halkirk^  4  Madd.  R.  51.] 
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for  then  the  ordinary  may  revoke  the  administration  be&re  by 
him  committed.     Swin.  380.  383.     1  BolFsAbr.  907. 

So  also  if  a  man  make  an  executor,  but  this  is  not  known,  or 
is  concealed :  the  ordinary  may  grant  administration,  and  this 
shall  be  good  until  the  other  prove  the  will.     1  BolTs  Abr.  907. 

And  so  in  like  manner,  if  the  person  be  disabled  to  be  execu- 
tor, or  no  executor  at  all  be  named  in  the  will.     Swin.  380. 

But  (lord  Coke  says)  if  they  shall  refuse  before  the  ordinary, 
and  the  ordinary  commit  administration  to  another,  there  they 
cannot  administer  afterwards.     9  Co.  37. 

And  by  lord  chancellor  Talbot^  in  the  case  of  Robinson  and 
Pettf  E.  1734.  Where  there  are  two  executors,  and  one  re- 
nounces, he  is  still  at  liberty,  whenever  he  pleases,  to  accept  of 
the  executorship ;  otherwise  if  both  renounce,  and  the  ordinary 
commits  administration  to  another.     3  P,  Will.  251. 

13.  Regularly  [that  is,  by  the  civil  law],  testaments  ought  to 
be  insinuated  to  the  official  or  commissary  of  the  bishop  of  the 
diocese,  within  four  months  next  after  the  testator's  death. 
Swin,  a.  447. 

14.  And  the  executor,  for  goods  of  the  testator  taken  from 
him,  or  a  trespass  done  upon  the  lease  land,  or  a  distraining  or 
impounding  of  goods  or  cattle,  may  maintain,  before  the  will  be 
proved,  actions  of  trespass,  or  replevin,  or  detinue ;  for  these  ac- 
tions arise  upon  the  executor's  own  possession.     Went.  34. 

But  before  the  proving  of  the  will,  an  executor  cannot  mam- 
tain  a  suit  or  action  of  debt,  or  the  like :  and  the  reason  is,  for 
that  therein  he  must  shew  forth  the  will  proved  under  the  seal  of 
the  ordinary.     Went  34. 

And  in  general,  an  executor  is  a  complete  executor  before  pro- 
bate, to  all  purposes  but  bringing  of  actions  ;  so  that  he  may  re- 
lease an  action,  assent  to  a  legacy,  may  be  sued,  may  alien,  or 
otherwiseintermeddle  with  the  goods  of  the  testator.  iSa/Z:.  301.(1) 

For  by  administering,  the  executor  hath  accepted  ol^  and  taken 
upon  him,  the  whole  administration  before  the  probate ;  and  is 

(1)  The  interest  of  an  executor  arises  not  from  the  probate,  but 
from  the  testator,  and  therefore  he  may  release  a  debt,  or  assign  a  term 
before  probate:  but  the  right  of  an  administrator  arises  from  the 
ordinary,  Hudson  v.  Hudson,  1  Atk,  R.  461.  See  Wills  v.  Rich^ 
2  id.  286.  note  1.  Mead  v.  Lord  Orrery,  3  id.  239.  As  the  executor's 
right  is  derived  from  the  will,  the  probate  is  only  evidence  of  it,  there- 
fore he  has  a  constructive  possession  from  the  testator's  death,  f^miih 
V.  Milles,  11  T.  R.  480.  Thus  in  trover  by  an  executrix,  to  recover 
goods  sold  by  a  person  who  had  taken  out  administration  under  a 
..former  will,  but  which  had  since  been  revoked,  and  before  the  sale 
the  administrator  had  notice  of  the  second  will ;  it  was  held  that  the 
property  vested  in  the  executrix  from  the  date  of  the  wiU,  •  and  con- 
sequently the  other  had  no  right  to  sell.  Woolley  v.  Clarkj  5  B.Sc  A. 
744.  ID.  Sf  R.  409.  S.  C. 
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thereby  ihtided  to  receive  all  debts  due  to  the  testator;  and  all 
payments  made  to  him  are  good,  and  shall  not  be  defeated, 
although  he  should  die  and  never  prove  the  will.  1  Salk.  306,  307. 

Also  the  executor  may,  in  convenient  time  after  the  testator's 
death,  enter  into  the  house  descended  to  the  heir,  for  the  re- 
moving and  taking  away  of  the  goods,  so  as  the  door  be  open,  or 
at  least  the  key  be  in  the  door :  and  this  seemeth  to  be  under- 
stood of  the  door  of  each  room.  For  although  the  door  of 
entrance  into  the  hall  and  parlour  be  open,  the  executor  cannot, 
by  that,  justify  the  breaking  open  of  the  door  of  any  chamber  to 
take  the  goods  there ;  but  only  may  take  those  in  the  rooms  which 
be  open.  And  this  seemeth  to  be  proved  by  the  case  of  the 
chest  with  evidences ;  which,  it  is  said,  the  executor  may  take^ 
and  put  out  the  deeds,  delivering  them  to  the  heir,  that  is  to  say, 
the  chest  being  unlocked.  Now  a  chamber  or  other  room  within 
the  house,  locked,  is  an  inclosure  of  better  respect  than  a  chest. 
But  if  the  goods  be  not  removed  within  convenient  time,  the  heir 
may  distrain  them  as  damage-feasant.     Went.  92. 

r.  5  Ja.  Stodden  and  Harvey.  Trespass.  Upon  demurrer,  the 
case  was :  Lessee  for  life  of  a  house  and  pasture  land  dies ;  his 
executors  suiBPer  his  cattle  to  go  there  for  six  days  after  his  death, 
and  then  removed  them;  and  in  trespass,  justify  for  that  time, 
averring,  that  in  that  time  of  six  days,  they  could  not  procure  any 
other  land  or  place  to  put  in  the  cattle.  Whereupon  it  was  de- 
murred. And  whether  that  were  a  convenient  time  to  remove 
them  was  the  question.  And  the  court  seemed  to  incline,  that 
six  days  is  but  a  convenient  time  for  the  removing  of  their  cat- 
tle ;  and  the  law  allows  a  convenient  time  for  their  removing, 
especially  it  being  averred,  that  they  had  not  any  other  place  to 
remove  them  unto.  But  for  a  fault  in  the  plea,  wherein  he 
pleaded  a  lease  of  the  house,  but  not  of  the  land  in  the  declara- 
tion mentioned,  it  was  adjudged  for  the  plaintiff.     Cro.  Ja.  204. 

In  like  manner,  the  executor  before  probate,  may  be  sued  for 
the  debts  of  the  testator ;  unless  he  refused  the  executorship  in 
due  manner,  so  as  administration  may  be  granted,  and  so  there 
be  somebody  suable  for  the  testator's  debts.     Went.  36. 

So  a  bill  for  discovery  of  effects  may  be  brought  before  pro- 
bate: As  in  the  case  of  Zhdwich  coUege  and  Johnson^  E.  1688.  [  248  ] 
A  bill  for  a  discovery  of  the  personal  estate  was  brought  before 
the  will  was  proved,  the  will  being  controverted  in  the  spiritual 
court.  And  this  was  pleaded  to  the  bill,  but  overruled ;  a  dis- 
covery being  for  the  benefit  of  all  persons  interested,  and  ne- 
cessary for  the  preservation  thereof.  And  such  discoveries 
have  often  been  ordered,  pendente  lite  in  the  spiritual  court* 
2  Vetm.  49. 

And  in  the  case  of  an  administrator,  a  court  of  equity  will  al- 
low of  a  bill  brought  by  an  administrator,  before  administration 
is  actually  taken  out :  as  in  the  case  of  Fell  and  Lutwidgey  Feb.  3. 
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1746.  The  widow  brought  a  bill  for  recovery  of  the  effects 
of  h^  late  husband,  and  did  not  take  out  administration  till  after 
the  bill  brought.  It  was  objected,  that  the  bill  was  brought  too 
early.  By  we  lord  chancellor  Hardwicke :  It  is  very  true  that 
this  would  have  been  an  exception  in  an  action  at  law ;  but  it  is 
not  so  to  a  bill  brought  in  this  court.  And  the  exception  was 
ovemded.     Bernard,  Cha.  Ca.  320. 

15.  By  the  21  i/.  8.  c.  5.  The  ordinary,  or  other  person  having 
authority  for  probate  of  testaments,  may  convent  before  them 
persons  named  executors  of  any  testament,  to  the  intent  to  prove 
or  refuse  the  testament,  as  they  might  do  heretofore. 

And  by  the  1  Ed.  6.  c.  2.  All  summons  and  citations  or  other 
process  ecclesiastical,  in  all  causes  of  probates  of  testaments,  and 
commissions  of  administrations  of  persons  deceased,  shall  be 
made  in  the  name  and  with  the  style  of  the  king,  as  it  is  in  writs 
original  or  judicial  at  the  common  law ;  and  the  teste  therec^ 
shall  be  in  the  name  of  the  archbishc^  or  bishop,  or  other  having 
ecclesiastical  jurisdiction :  and  the  commissary,  official,  or  sub* 
Btitute  exercising  jurisdiction  under  him,  shall  put  his  name  in 
the  citation  or  process  after  the  teste.  $  S. 

And  the  ordinary  may  sequester  the  goods  of  the  deceased, 
until  the  executors  nave  proved  the  testament ;  so  may  the  me- 
tropolitan, if  the  goods  be  in  divers  dioceses.   S*txin.  a.  477,  478. 

And  if  the  executors  do  not  appear  upon  the  process,  the 
ordinary  may  excommimicate  them.    But  diey  may  pray  time  to 
advise :  and  the  ordinary  may  grant  in  the  meantime  letters  a 
colligendum  bona  dejuncti.    Treat.  ofEq.  d.  4.  £:•  1.  §  4.  {Broker  v. 
Charter,  Cro.  Eliz.  92.] 

16.  On  the  other  hand  (inasmuch  as  the  executor,  though  he=^ 
may  be  sued,  and  pay  debts,  and  release  an  action,  yet  cannot^- 
have  an  action,  before  probate),  the  ordinary  is  bound  to  prove= 
the  will ;  and  if  the  executor  accept,  and  desire  probate,  and  is* 
refused  by  the  ordinary,  a  writ  will  go  from  the  temporal  courts- 
to  compel  him  to  proceed  to  probate,  where  the  will  is  not  con- 
troverted; and  that  notwithstanding  an  appeal  to  the  del^ates^ 
as  it  was  in  the  case  of  Dunkin  and  Munn,  M.  26  C  2.,  in  which, 
such  writ  was  granted  to  the  prerogative  court.     Gibs.  469. 

But  if  the  validity  of  the  will  is  contested,  it  is  a  sufficient^ 
answer  by  the  ordinary  to  a  writ  of  mandamus,  to  return,  that  m^ 
suit  is  depending  before  him  concerning  the  same,  and  not  yeC^ 
determined.     5  Burr.  R.  2295.  {The  King  v.  Dr.  Hay.'} 

17-  The  manner  and  form  of  proving  testaments,  is  of  twc^ 
sorts :  the  one  is  called  the  vulgar  or  common  form  ,•  the  other  v& 
termed  the  solemn  form,  or  form  of  law.     Swin.  448. 

The  vulgar  or  commonform  is  more  compendious  or  brief  than^ 
the  other ;  for  after  the  death  of  the  testator,  the  executor  pre— 
senteth  the  testament  to  the  judge ;    and  in  the  absence,  and 

18 


minf(.    Probate.  «49 

without  citing  or  calling  of  such  as  have  interest,  produceth  wit- 
nesses to  prove  the  same ;  who  testifying  upon  their  oaths  vivd 
wee,  that  the  testament  exhibited  is  the  true,  whole  (2),  and  last 
testament  of  the  party  deceased,  the  judge  doth  thereupon  (and 
sometimes  upon  lesser  proof)  annex  his  probate  and  seal  to  the 
testament,  whereby  the  same  is  confirmed.     Swin.  448. 

It  is  not  necessary  to  the  proof  of  a  written  will,  that  the  wit- 
nesses hear  it  read,  so  as  they  can  depose  that  the  testator  de- 
clared before  them,  that  the  self  same  writing  now  produced  is 
or  was  his  last  will  and  testament.     God»  O.  L.  66. 

In  \Ijongfcrds.  Eyrei\  I  P.  WilL  741.  It  is  said,  that  in  prov- 
ing a  devise  of  lands,  the  proper  way  is,  that  the  witness  should 
not  only  prove  the  executing  the  will  by  the  testator  and  his 
own  subscribing  in  his  presence ;  but  likewise  that  the  rest  of 
the  witnesses  subscribed  their  names  in  the  testator's  presence : 
and  so  one  witness  proves  the  full  execution  of  the  will.  (3) 

But  in  the  case  of  Townsend  and  Ives,  May  9,  1748 ;  at  the 
Rolls :  A  bill  was  preferred  by  the  legatees   to  have  the  real 

(2)  Papers  which  may  be  of  a  testamentary  nature,  shall  not  be 
Mrithheld  from  the  court.    Langmead  v.  Letois^  2  PkilL  Rep.  325. 

(S)  This  is  the  practice  at  latv  ;  on  the  supposition  that  there  are 
two  others  who  would  be  allowed  to  give  the  same  testimony.  Per' 
Z^e  C.  J.  in  Anstey  v.  Doivstngf  2  Stra.  1254.  S.  C.  1  BlaM.  8.  BulL 
iV.  J?.  264.  And  see  Doe  d.  Stutsbury^  ux  et  aL  v.  Smith  et  us.- 
IJSsp.R.  391.  DyreU  v.  Glasscock,  Skinn.  R.  413.  If  the  opposite 
party  disputes  the  regularity  of  the  execution,  he  may  call  any  of  the 
other  witnesses  ;  but  a  devisee  will  not  be  obliged  to  call  the  rest,  if  one 
alone  can  prove  the  execution,  viz.  that  the  testator  signed  in  the  pre- 
sence of  himself  and  two  other  witnesses,  or  that  he  acknowledged  his 
signing  to  each  of  them ;  or  that  another  person  signed  in  testator's 
presence,  and  by  his  express  direction,  and  in  the  presence  of  himself 
and  two  other  witnesses,  and  that  each  of  the  witnesses  subscribed  in 
hi»  presence.  But  if  the  witness  who  is  called  can  only  prove  his 
own  share  in  the  transaction  (as  must  happen  where  the  testator  ac-» 
knowledged  his  signing  to  the  witnesses  separately),  the  other  wit-. 
nesses  ought,  in  that  case,  to  be  called.  If  they  are  dead  or  insane, 
their  hand-writing,  and  that  of  the  testator,  ought  to  be  proved. 
Croft  Y.Pauletf  (in  text,  page  250.  and  cases  in  note  there.)  It  will  then 
be  a  question  for  the  jury,  whether  under  the  circumstances  it  is  pro- 
bable that  all  the  requisites  of  the  statute  were  regularly  observed. 
See  Phillips  on  Ev.  3d  ed.  434. 439.  And  the  rule  in  equity,  as  to  this' 
last  point,  is  the  same.  Bennet  v.  Taylor,  E.  1804,  9  Ves.  381.  See 
Carrington  v.  Payne,  5  Ves.  404.  Potvell  v.  Cleaver,  2  Bro.  C.  C.  499. 

But  the  general  rule  in  chancery,  in  order  to  prove  a  will  of  land, 

iSy  in  all  cases  to  examine  aU  the  subscribing  witnesses.   S6e  the  cases 

in  the  text,  and  Hudson  v.  Kersey ^  supra,  ld2.    Ogle  v.  Cook,  1  Ves. 

177.  Toxvnsend  v.  Ivey,  1  Wils.  R.  216.  S.  P.  And  this  is  the  rule  even 

on  the  trial  of  an  issue  sent  by  that  court  to  be  tried  at  law.     Bootle 

v.  Blundell,  1  Coop.  Ch,  C.  136.  But  see  Carrington  v,  Payne,  infrot 
260.  n. 
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estate  sold  for  the  pajrment  of  their  legacies,  which  were  charged 
thereupon,  against  the  heir  at  law  of  the  testator,  who  is  an  lumA^ 
and  to  have  the  will  established.  There  were  three  witnesses  to 
the  will,  all  now  Uving ;  but  only  one  has  been  examined,  wbo 
proved  the  execution  of  it,  and  the  attestation  of  the  other  two 
witnesses.  But  Fortescue  master  of  the  rolls  refused  to  establish 
the  will,  without  the  examination  of  all  the  witnesses  ;  for  it  is  a 
[  250  ]  rule,  that  all  the  witnesses,  if  living,  must  be  examined  to  prove 
the  will :  Besides,  the  heir  at  law  is,  in  this  case,  an  infimt; 
who,  if  of  age,  has  a  right  to  cross-examine  all  the  witnesses. 
And  as  no  admission  of  this  sort  can  be  received  for  an  infimt, 
this  court  must  protect  his  right,  and  therefore  must  insist  upon 
all  those  requisites  which  he  would  have  a  right  to  insist  upon 
if  he  were  of  age,  and  capable  of  making  a  defence  for  himself 
1  fVilsony  216. 

So  in  Ogle  and  Cooky  Dec.  10. 1748 :  Upon  a  bill  for  establish- 
ment of  a  will  and  performance  of  the  trust,  it  was  objected,  that 
only  two  of  the  witnesses  to  the  will  were  examined,  and  some 
account  ought  to  be  given  why  the  third  was  not,  as  that  he  could 
not  be  found,  or  the  uke.  Ix)rd  Hardwicke  held  it  necessary  to 
the  establishment  of  a  will ;  for  if  after  the  decree,  the  heir  at 
law  should  controvert  it,  the  court  would  order  an  injunction : 
nor  did  he  care  to  make  a  precedent  to  the  contrary ;  for  if  this 
other  witness  were  called,  he  might  say  something  material  against 
it :  and  therefore  ordered  it  to  stand  over  till  me  third  was  ex- 
amined.    1  Fez.  177.(4) 

E,  12  G.  2.  Crq/i  and  Patdet.  On  a  trial  at  bar  in  ejectment, 
the  defendant  made  title  under  a  will,  the  attestation  of  which 
was  in  these  words,  signed^  sealed^  published^  and  declared  as  and 
for  his  last  will  and  testament,  in  the  presence  ofus.  A.,  B.,  and  C. 
The  will  was  in  1723,  and  the  witnesses  were  all  dead,  and  their 
hands  proved  in  common  form.  But  then  it  was  objected,  that 
this  was  not  an  execution  according  to  the  statute;  and  the  hands 
of  the  witnesses  could  only  stand  as  to  the  facts  they  had  sub- 
scribed to,  and  signing  in  the  presence  of  the  testator  was  not 
One.  But  the  court,  on  the  authority  of  a  case  in  the  common 
pleas,  said  it  was  evidence  to  be  lefl  to  a  jury  of  a  compliance 
vrith  all  circumstances.  And  a  verdict  was  given  for  the  will. 
5^.1109.(5) 

Generally,  by  the  civil  law,  the  testimony  of  two  witnesses  is 
required ;  and  if  in  the  probate  of  a  will  the  testimony  of  one 
witness  is  disallowed  in  the  ecclesiastical  court,  a  prohibition 

(4)  And  see  the  cases  ante^  pp.  77.  80.,  and  notes  there,  to  shew 
that  all  the  three  witnesses  required  by  the  statute  of  frauds,  may 
subscribe  a  will  at  several  times. 

(5)  S.  P.  Hands  v.  James^  2  Com.  Rep  530.  Brice  r.  Smithy  WiUei 
Rep.l.  S.P. 
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lieth  not :  for  that  court  having  jurisdiction  of  the  matter,  hath  it 
also  as  to  the  manner  of  proof  and  proceedings.  2  MolTs  Abr,  300. 
But  Dr.  Godolphin  says,  where  there  is  no  controversy  or 
dispute  touching  the  will,  there  the  single  oath  of  the  executor 
alone  is  sufficient  for  the  probate  thereof  in  common  form.  God. 
0.  L.  65. 

And  this,  it  is  said,  is  the  practice  throughout  the  province  of 
Canterbury.      But  within  the  province  of  York,  it  hath  been    [[  251  ] 
usual  (though  now  discontinued  in  some  of  the  dioceses)  to  swear 
also  one  witness  to  the  will. 

When  the  testament  is  to  be  proved  mform  ofUvw^  it  is  requisite 
that  such  persons  as  have  interest,  that  is  to  say,  the  widow  and 
next  of  kin  to  the  deceased,  to  whom  the  administration  of  his 
goods  ought  to  be  committed  if  he  had  died  intestate,  are  to  be 
cited  to  be  present  at  the  probation  and  approbation  of  the  tes- 
tament; in  whose  presence  the  will  is  to  be  exhibited  to  the  judge, 
and  petition  to  be  made  by  the  party  which  preferreth  the  will, 
and  enacted  for  the  receiving,  swearing,  and  examining  of  the 
vritnesses  upon  the  same,  and  for  the  publishing  or  confirming 
tiereof :  whereupon  witnesses  are  received  and  sworn  accord- 
ingly, and  are  examined  every  one  of  them  secretly  and  severally, 
not  only  upon  the  allegation  or  articles  made  by  the  party  pro- 
cSucing  them,  but  also  upon  interrogations  ministered  by  the 
adverse  party,  and  their  depositions  committed  to  writing ;  after- 
x^vards  the  same  are  published;  and  in  case  the  proof  be  sufficient^ 
t:lie  judge  doth  by  his  sentence  or  decree  pronounce  for  the  va- 
lidity of  the  testament.     Swin.  448,  449.  (6) 

Which  difference  of  form  in  proving  the  will,  worketh  thitf 
diversity  of  effect ;  namely,  that  the  executor  of  the  will  proved 
in  the  absence  of  them  which  have  interest,  may  be  compelled  to 
I>rove  the  same  again  in  due  form  of  law;  and  3"  the  witnesses  be 
ciead  in  the  meantime,  it  may  endanger  the  whole  testament, 
^specially  if  ten  years  be  not  past  since  the  probation,  whereby 
J^ecessary  solemnities  are  presumed  to  have  been  observed; 
^hereas  the  testament  being  proved  in  form  of  law,  the  executor 
is  not  to  be  compelled  to  prove  the  same  any  more;  and  although 
^11  the  witnesses  afterwards  be  dead,  the  testament  doth  still  re- 
t:ain  its  full  force.     Swin.  449. 

But  probably  this  word  ten  in  figures  may  have  been  mistaken 

for  thirty ;  for  Dr.  Godolphin  says.   The  will  being  proved  only 

in  common  form,  it  may  be  questioned  at  any  time  within  thirty 

years  next  afler,  by  common  opinion,  before  it  work  prescription. 

God.  O.  L.62. 

And  this  proving  of  the  will  in  solemn  form  is  for  the  most 
part  at  the  instance  of  some  person  who  desireth  to  invalidate 

(6)  Thus  the  court  cannot  declare  a  will  well  proved,  where  an  heir 
^t  law  is  not  to  be  found.     French  v.  Barotty  2Atk.  R,  120. 
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the  same  ^7);  in  which  case,  his  pioctor,  at  the  time  of  exhibiting 
the  will,  ought  to  accept  the  contents  thereof  so  far  forth  as  it 
maketh  for  the  benefit  of  his  client;  otherwise  if  any  legacy  is 
given  to  him,  in  the  wiU,  he  shall  lose  it  for  his  general  impugning 
of  the  will.  I  Ought.  21. 
[  252  ]  And  in  such  case,  where  an  executor  hath  heen  called  to  prove 
the  will  by  witnesses,  and  hath  fiiUy  proved  it;  if  the  party  who 
caused  him  to  do  this  shall  not,  after  publishing  the  attestation, 
except  against  the  will  or  the  witnesses,  nor  propose  any  matter 
to  hinder  the  passing  of  sentence  for  the  validity  of  the  will,  the 
judge  doth  not  usually  condemn  him  in  costs :  but  otherwise  it 
is,  if  he  shall  propose  such  matter  and  fail  in  the  proof;  for  then 
he  will  be  condemned  in  costs,  at  least  from  the  time  of  such 
proposal.     1  Ought.  20, 

But  where  the  parties  interested  do  not  call  the  executor  to 
prove  the  will  in  solemn  form,  yet  the  executor  himself  may  cause 
the  will  to  be  proved  in  this  manner:  As  where  an  executor  hath 
the  greatest  part  of  the  goods  of  the  deceased  bequeathed  unto 
himself,  and  he  doubteth,  aft;er  die  witnesses  shall  be  dead,  that 
the  wife  or  children  or  other  kindred  of  the  deceased  will  contest 
the  validity  of  the  will,  he  may  cite  them  in  special,  (and  all 
others  pretending  interest  in  general,  and  so  is  the  usual  practice,) 
,  to  see  die  will  proved  by  the  witnesses ;  which  being  done,  the 

will  shall  not  be  set  aside  afterwards  (provided  there  hath  been, 
no  irregularity  in  the  process)  when  the  witnesses  are  dead* 
1  Ought.  20. 

Where  the  executor  is  infirm,  or  lives  at  a  great  distance,  it  is 
usual  to  grant  a  commission  to  some  grave  clergjnfnan  in  the 
neighboumood,  to  administer  the  oaths,  and  perform  the  other 
requisites  for  granting  probate  of  the  will.  So  also  in  the  grant* 
ing  of  administrations.     1  Ought.  322.  (8) 

Disputed  (7)  No  person  can  take  by  a  will,  and  at  the  same  time,  do  an3r 

wilh.  thing  that  shall  destroy  it.    Morris  v.  Burrotvs,  2  Atk.  629. ;  and  a. 

claimant  under  a  will  must  admit  it  in  toto.  Allen  v.  Poulton^  1  Ves» 
122.  Disputed  wills  ought  to  be  lodged  in  the  registry  of  the  court* 
for  safe  custody.  Cunningham  v.  Seymoury  2  PhilL  Rep.  250.  A 
proctor  for  executors  who  nas  admitted  the  interest  of  a  party  op^ 
posing  the  will,  cannot  retract  his  admission  and  put  the  party  to 
proof  of  his  interest.  Panchard  v.  fVe^er,  I  PhUl.  Rep.212.  Next 
of  kin  barred  from  calling  in  a  probate  by  the  circumstance  of  their 
having  been  conusant  of  a  prior  suit,  in  which  the  validity  of  the 
same  will  had  been  contested  by  other  parties.  NevoeU  and  King  v« 
Weeks,  2  PhilL  Rep.  224. 

(8)  The  commission  to  take  affidavits  of  executors  to  the  will  of  a 
deceased  is  addressed  to  two  clergymen,  and  directs  the  executors 
to  be  sworn  in  presence  of  a  notary  public :  it  must  be  executed 
before  such  a  notary,  and  not  before  two  witnesses.  Jones  v.  JoncSf 
^  PhiU.  Rep.2M. 
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Besides  these  forms  of  proving  testaments  above  recited, 
nrhich  are  referred  to  that  kind  of  probation  which  is  called  the 
publication  of  the  testament ;  there  is  yet  another  form  which  is 
called  the  opening  of  the  testament,  which  form  doth  respect 
Hrritten  or  closed  testaments,  in  the  making  whereof  the  civil  law 
did  require  that  the  witnesses  should  put  to  their  seals:  and 
after  the  death  of  the  testator,  at  the  opening  of  the  written  or 
closed  testament,  the  same  law  did  also  require  that  the  same 
witnesses  should  be  called  by  the  magistrate  to  acknowledge 
their  seals,  or  to  deny  the  sealing.  But  as  we  do  not  observe 
that  solemnity  of  the  civil  law  in  the  sealing  of  the  testaments  by 
the  witnesses ;  no  more  do  we  observe  that  solemnity  which  the 
civil  law  requireth  in  opening  of  testaments  sealed ;  unless  this 
may  seem  to  have  some  resemblance  with  this  third  form  about 
the  opening  of  the  testament,  which  is  enacted  by  the  statute 
21  H.  8.  c.  5.,  which  saith,  that  the  bishop,  ordinary,  or  other  [  253  ] 
person  having  authority  to  take  probate  of  testaments,  shall,  upon 
the  delivery  of  the  seal  and  sign  of  the  testator,  cause  the  same 
seal  to  be  defaced,  and  thereupon  incontinent  redeliver  the  same 
seal  unto  the  executor  or  executors,  without  claim  or  challenge 
thereunto  to  be  made.  §  5.     Swin.  450. 

Dr.  Swinburne  says,  if  a  testament  be  made  in  writing,  and 
afterwards  be  lost  by  some  casualty ;  yet  if  there  be  two  witnesses 
{that  is,  in  the  case  of  goods  and  chattels]  which  did  see  and 
read  the  testament  written,  and  do  remember  the  contents  thereof^ 
these  two  witnesses  so  deposing  of  the  tenor  of  the  will,  are 
sufficient  for  the  proof  thereof  in  form  of  law :  so  that  they  be 
otherwise  as  well  in  respect  of  their  skill  as  of  their  integrity, 
greater  than  all  exception,  and  specially  some  other  likelihoods 
concurring  therewithal  to  make  their  testimony  more  credible. 
Swin.  450.  (9) 

If  an  executor  proves  a  will  of  a  personal  estate,  wherein  one 
of  the  legacies  is  forged,  the  executor  in  such  case  hath  no 
remedy  in  equity ;  but  ought  to  have  proved  the  will,  with  special 
reservation  to  that  legacy.  Plume  and  Bealcj  1  Peef-e  W.  388. 
2  Vem.  8. 17.  In  which  case,  the  forgeries  are  to  be  decreed 
against  in  the  ecclesiastical  court,  and  the  will  engrossed  without 
them,  and  so  annexed  to  the  probate, 

•  [Will  may  be  in  part  established,  and  probate  refused  to  another  [Refusing 
part :  so  reference  to  another  will  will  make  it  operative  as  far  probate  to 
as  its  contents  can  be  applicable.  (1)  ^^^t.\ 

(9)  When  a  will  is  not  found  on  the  death  of  a  testator,  the  pre- 
sumption of  law  is,  that  it  has  been  destroyed  by  him.  Loxl^  v. 
Jackson,  3  PhilL  Rep.  126. 

(1)  Wood  v.  fFood,  1  Pkill.  Rep.  357—374.  And  see  iPhill.  Rep. 
187.  antCf  59  a.  note. 
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A  bequest  of  residue,  omitted,  through  the  error  or  inadvertence 
of  the  solicitor,  to  be  inserted  in  a  testamentary  instrument,  was 
not  admitted  to  probate.  (2) 
[Calling  in  Probate  in  cojnmon  form  of  certain  "  instructions,"  as  con- 
probate.]  taining  the  last  will  of  the  deceased,  having  been  granted  on  a 
special  affidavit,  was  called  in  eight  years  after,  and  the  executors 
put  on  proof  of  the  will.  This  step  being  held  to  be  taken  by  the 
next  of  kin  on  insufficient  grounds,  the  instructions  were  pro- 
nounced for,  and  next  of  kin  condemned  in  costs  from  the  time 
of  giving  in  their  allegation.  (3) 

Probate  of  a  codicil  written  in  pencil,  and  which  had  been 

upwards   of  three  years   in    possession   of  the   executor,  was 

called  in  and  revoked.  (4')] 

Executor's        18.    By  a  constitution   of  archbishop   Stratford:    After  the 

oath  to  ren-  testament  shall  be  proved  according  to  custom  before  the  ordi*- 

u^eoaM.       nary,  the  execution  or  administration  of  any  goods  shall  not  be 

committed,  but  to  such  as  shall  faithfidly  promise  to  render  a  just 

account  of  their  administration,  when  they  shall  be  thereunto 

duly  required  by  the  ordinary.     Lind.  111. 

Shall  faithfully  promise^  And  that  by  oath,  saith  Lirvwood; 
which  may  be  before  the  administration.     Lind.  177. 

And  Swinburfie  says,  in  what  manner  soever  the  testament  be 
proved,  the  executor,  before  he  be  admitted  by  the  ordinary  to 
execute,  and  before  he  have  the  will  under  the  seal  of  the 
ordinary,  is  to  promise  by  virtue  of  his  oath,  to  make  a  true 
account  when  he  shall  be  thereunto  lawfully  called  by  tie 
ordinary.     <Sw/w.  4-51. 

By  the  ancient  canon  law,  a  proctor  having  a  special  proxy 
might  make  oath  instead  of  the  executor  or  administrator,  and 
swear  upon  the  soul  of  his  client;  but  now,  by  canon  132.,  it  is 
ordained^  that  forasmuch  as  in  the  probate  of  testaments  and  suits 
for  administration  of  the  goods  of  persons  dying  intestate,  the 
oath  usually  taken  by  proctors  of  courts  in  animam  constituentis 
[  254  ]  is  found  to  be  inconvenient;  therefore  from  henceforth  every 
executor  or  suitor  for  administration  shall  personally  repair  to 
the  judge  in  that  behalf  or  his  surrogate,  and  in  his  own  person 
(and  not  by  proctor)  take  the  oath  accustomed  in  these  cases. 
But  if  by  reason  of  sickness,  or  age,  or  any  other  just  let  or 
impediment,  he  be  not  able  to  make  his  personal  appearance 
before  the  judge ;  it  shall  be  lawful  for  the  judge  (there  being 
faith  first  made  by  a  credible  person  of  the  truth  of  his  said 
hindrance  or  impediment)  to  grant  a  commission  to  some  grave 
ecclesiastical  person,  abiding  near  the  party  aforesaid,  whereby 

(2)  Rockell  v.  Youde,  3  PhUl.  Rep.  14.1. 

(3)  Evans  v.  Knight  and  Moore^  1  Add.  Rep.  229. 
(4')  Rymer  v.  Clarkson^  1  Phill.  Rep.  22. 


WiUlS.     Probate.  254 

he  shall  give  power  and  authority  to  the  said  ecclesiastical  person, 
in  his  stead  to  minister  the  accustomed  oath  above  mentioned 
to  the  executor  or  suitor  for  such  administration,  requiring  his 
said  substitute,  that  by  a  &ithful  and  trusty  messenger  he  certify 
the  said  judge  truly  and  faithfully  what  he  hath  done  tifierein. 

Whicn  oath,  to  be  administered  to  the  executor,  is  usually  in 
this  form :  "  You  shall  swear,  that  you  believe  this  to  be  the 
*'  true  last  will  and  testament  of  A.  B.  deceased ;  that  you  will 
"^  pay  all  the  debts  and  legacies  of  the  deceased,  as  far  as  the 
^  goods  shall  extend,  and  the  law  shall  bind  you ;  and  that  you 
"  will  exhibit  a  true,  full,  and  perfect  inventory  of  all  and  every 
"  the  goods,  rights,  and  credits  of  the  deceased,  together  with 

"  a  just  and  true  account,  into  the  registry  of  the  court 

«  of when  you  shall  be  lawfully  called  thereunto.     So  help 

«  you  God." 

19.  By  the  same  constitution  of  archbishop  jS^ro/^r^t   After  Bond  to 
the  testament  shall  be  proved  according  to  custom  before  the  *'^**^« 
ordinary,  the  execution  or  administration  of  any  goods  shall  not      '^*** 
be  committed  but  to  such  as  are  able ;  and  if  need  be,  shall  give 
sufficient  security  to  render  a  just  account  of  their  administra- 
tion, when  they  shall  be  thereunto  duly  required  by  the  ordinary. 
Und.  177. 

And  LindvDOod  hereupon  observeth,  that  it  seemeth  hereby 
that  the  ordinary  may  remove  the  executor  appointed  by  the 
testator  from  the  administration,  especially  where  there  is  just 
cause,  as  where  he  cannot  give  security  for  a  due  account. 
Und.  177. 

And  Swinbume  says,  the  executor  (if  it  be  behoveful)  shall 
€Qter  into  bond,  to  make  a  true  account  when  he  shall  be  there- 
unto lawfully  called  by  the  ordinary.     Swin,  451. 

But  In  the  case  of  2'he  King  and  Sir  Bichard  Baines^  -Ml  10  /T., 
ft  mandamus  was  directed  to  sir  Richard  Raines  to  command  [  '^^^  ] 
him  to  grant  probate  of  the  will  of  Edith  Pinfold  to  one  Richard 
Watts,  who  was  made  executor  of  it  Sir  Richard  Raines 
makes  return  to  it,  and  admits  that  Edith  Pinfold  made  her  will, 
jmd  Watts  executor  of  it ;  but  says  further,  that  it  clearly  and 
judicially  was  proved  and  appeareth  to  him  that  Watts  is  worth 
nothing,  but  absconds  for  debt;  and  therefore  that  it  is  lawful 
to  him  to  defer  the  granting  of  the  probate,  until  Watts  find 
sufficient  security  to  perform  the  intent  of  the  will.  And  it  was 
vgaed  by  sir  Bartholomew  Shower,  Mr,  MorUaguey  and  Dr. 
^QUer,  the  king's  advocate  general,  (a  civilian,)  tliat  this  return 
^as  good,  and  that  a  peremptory  mandamus  ought  not  to  be  , 
gnuited.  And  Dr.  Waller  said,  that  in  fact  the  case  was  thus : 
lidith  Pinfold  made  her  will,  and  Richard  Watts,  her  nephew, 
her  executor,  and  devised  to  him  100/.  for  a  legacy,  and  some 
^le;  she  devised  also  to  Baines,  her  brother,  500/.,  and  the 
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residue  of  her  personal  estate  to  the  son  o(  Baines.   The  will  was 
brought  by  Baines  to  the  prerogative  court  to  be  proved ;  and  it 
was  opposed  by  one  Huntley ;  but  the  c^use  was  not  promoted 
at  all  by  Watts.     Sentence  passed  in  the  prerogative  court  for 
Baines ;  upon  which  Huntley  appealed  to  the  delegates,  and  the 
sentence  there  was  confirmed ;  whereupon  the  will  was  returned 
ihto  the  prerogative  court,  and  then  Watts  claimed  probate :  but 
ttpon   examination  it  appeared  to  the  judge,   that  he  was  an 
i'nsolveht  and  necessitous  man,  and  had  received  his  legacy,  and 
therefore  the  judge  required  caution ;  upon  which  Watts  obtained 
this  mandamus,  and  to  it  the  judge   made  this  return,  which. 
(by  Dr.  Waller)  is  good :  For  if  there  is  any  default  in  the  judg& 
in  the  administration  of  his  office,  it  is  a  proper  subject  for  an. 
appeal ;  for  tliis  will,  being  of  chattels,  is  altogether  of  ecclesias- 
tical  cognizance ;    and   therefore   as   the   spiritual  judge   shall 
determine  concerning  the  validity  of  the  will,  so  he  ought  to 
make  a  judgment,  whether  he  ought  to  grant  probate  of  it  or 
administration,  or  if  the  executorship  be  conditional,  as  it  may 
be,  whether  the  condition  be  performed,  or  the  like :  in  all  which 
cases,  if  he  makes  u  false  judgment,  the  proper  remedy  is  by- 
appeal,  and  not  to  come  in  this  manner  for  remedy  to  the  king's 
bench.     He  argued  further,  that  the  judge  hath  done  nothing  in 
this  case  but  what  he  ought  to  do;  for  in  such  cases  he  may 
properly  require  caution.     In  the  time  of  the  heathen  emperors, 
the  testaments  were  reposed  in  the  colleges  of  the  pontifices ;  and 
[  256  ]    from  the  time  that  the  emperors  became  christian,  the  bishops 
were  intrusted  with  them.     Now  the  civil  law  was,  that  security 
should  not  be  demanded  de  hcerede^  which  at  that  time  included 
what  we  now  call  executor,  unless  he  was  insolvent ;  and  then  it 
was  lawful  to  demand  caution  or  security.     But  after  this,  the 
canon  law  followed :  and  then  they  made  use  of  the  word  executor, 
which  was  before  included  in  the  word  heir :  and  of  them  there 
are  three  sorts ;  first,  legitimus^  to  wit,  the  ordinary ;  secondly, 
datus^  namely,  he  whom  the  ordinary  appoints,  and  he  always 

fives  security;  thirdly,  testamentarius,  who  came  instead  of  the 
eir,  which  is  he  whom  we  call  executor  by  way  of  pre-eminence* 
And  then,  as  the  heir  before,  if  he  was  insolvent,  always  gave . 
caution ;  so,  for  the  same  reason,  an  insolvent  executor  always 
gives  caution.  To  say  the  truth,  there  is  a  difference  made, 
when  the  testator  knew  at  the  time  of  the  making  his  will  that 
the  person  whom  he  constituted  executor  was  then  insolvent,  and 
when  the  executor  is  become  insolvent  by  matter  ex  post  f ado; 
but  at  what  time  Watts  became  insolvent  doth  not  appear  ia 
this  case ;  and  therefore  to  justify  the  acting  of  a  judge,  the  court 
will  intend,  if  it  be  material,  that  he  became  insolvent  since 
the  death  of  the  testatrix,  rather  than  at  the  time  of  the  will 
ihade.     In  Lind.  167.  it  is  said  that  no  religious  person  shall J>^ 


mill0.     Probate.  956 

executor,  unless  his  superior  takes  care  to  give  caution  for  the 
due  execution  of  the  will,  and  for  the  loss  that  may  happen  by 
his  administration ;  and  Lindwood  gives  the  reason  of  it,  because 
it  appears  that  such  a  person  is  insolvent;  which  proves  that 
insolvent  persons  ought  to  give  caution.     So  Lind.  177.,  before 
the  executor  be  admitted  by  the  ordinary  to  execute  the  will,  he 
ought  to  take  an  oath  (which  is  the  constant  practice,  and  yet  no 
mention  is  found  of  such  oath,  before  that  which  these  constitu^ 
tions  in  Lindwood  make  of  it;  and  yet  before  the  late  statute, 
if  Quakers  refused  to  take  such  oath,  no  probate  of  any  will  used 
to  be  granted  to  them)  —  and  if  need  be^  says  Linwood^  he  shall 
pve  sufficient  caution.     To  the  same  purpose  Swinburne  says, 
that  the  executor,  if  it  be  behoveful,  shall  enter  into  bond.     To 
which  sir  Bartholomew  Shower  added,  that  if  an  executor  is  non    ,    -    *   \ 
compos^  the  ordinary  is  not  bound  to  grant  probate  to  him; 
because  he  hath  an  apparent  disability  to  execute  the  will ;  which 
strongly  resembles  this  present  case.     Also,  he  said,  that  if  the 
executor  refuses  to  take  the  oath,  this  amounts  to  a  refusal  of  the 
office,  and  the  ordinary  may  grant  administration  with  the  will 
annexed.     Why  then  shall  not  the  refusal  to  give  security  amount    [  257  3 
to  a  refusal  of  the  office  of  executor ;  since  there  is  no  positive 
law,  that  in  such  case  the  orduiary  shall  administer  an  oathj 
more  than  in  this  case  that  he  shall  demand  caution  ?    Further, 
he  said,  that  although  mandamuses  are  granted  oftentimes  to 
compel  the  granting  of  administration,  because  they  are  founded 
upon  the   act  of  parliament  which   appoints   the   granting  of 
administrations ;  yet  one  cannot  find  any  precedents  of  manda- 
mus, to  compel  the  judges  at  the  civil  law  to  execute  their  law, 
which  seems  to  be  the  present  case.  —  Against  this  it  was  argued 
by  Mr.  Northei/  and  Mr.  Ei/re^  that  the  prerogative  court  cannot 
in  such  case  require  caution,  for  the  same  reasons  that  the  court 
•fterwards  gave  for  the  ground  of  their  judgment,  and  therefore 
umiecessary  to  be  repeated.  —  And  by  Holi  chief  justice :    Wills 
and  testaments  are  of  ecclesiastical   cognizance,   not  by  force 
of  the  civil  or  canon  laws  (for  they  bind  no  farther  here,  than  as 
Jhey  have  been  received  here),  but  by  the  law  of  the  land.     Then 
jf  the  ecclesiastical  courts  proceed  to  enlarge  the  power  of  the 
judge,  contrary  to  that  which  the  common  law  allows,  the  king's 
bendb  wUl  prevent  all  sorts  of  encroachments.     As  if  an  executor 
^  sued  in  the  ecclesiastical  courts  to  make  distribution,  he  not 
bemg  residuary  legatee ;  though  that  were  allowed  by  the  canon 
Jaw,  yet  the  king's  bench  would  want  a  prohibition  to  stay  any 
such  siiit ;  for  all  suits  for  distribution  were  prohibited  by  the 
Jong's  bench,  until  the  statute  of  the  22  &  23  C.  2.  c.  10.  made 
them  lawful.     Dr.  Waller  has  not  quoted  any  canon  law,  that 
4e  ordinary  in  such  case  ought  to  take  caution ;  and  the  com* 
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mon  law  will  not  permit  him  to  exact  security,  for  the  insolvency 
of  the  executor.     For  suppose  in  this  case  (as  the  fact  is)  the 
executor  will  not  give  security,  and  yet  will  not  renounce  the 
executorship ;  the  ordinary  cannot  compel  hinx  to  give  security. 
What  must  be  done  ?    Though  a  refusal  of  the  oam  amounts  to 
a  refusal  of  the  office  of  executor  (because  the  oath  is  allowed  by 
the  common  law,  for  it  is  proper  to  take  a  promissory  oath,  that 
he  will  execute  the  office  justly,  which  he  is  going  to  execute), 
yet  the  refusal  to  give  security  will  not  amount  to  a  refusal  of  the 
office  of  executor ;  because  it  is  against  common  right,  to  require 
collateral  security.     Then  the  testament  will  continue  in  force; 
the  ordinary  .cannot  grant  administration  with  the  will  annexed; 
and  so  there  will  be  a  failure  of  justice,  nobody  being  capable 
[  25S  ]    to  sue  the  testator's  creditors.     One  half  of  what  one  finds  in 
Lindvoood  is  not  the  law  of  the  land.     And  as  to  the  case  of 
religious  persons,  objected  out  of  Lindwood,  he  said,  that  if  a 
monk  be  made  an  executor,  he  cannot  accept  the  office  with- 
out leave  of  his  superior;  and  then  if  the  superior  gives  him 
leave  to  be  executor,  without  giving  other  collateral  security,  the 
superior  by  his  leave  given  is  become  security ;  and  if  the  monk 
commits  a  devastavit^  the  suit  shall  be  against  the  abbot  and 
the  monk,  and  the  execution  will  be  of  the  goods  of  the  house. 
And  Turton  justice  agreed  with  Holt  chief  justice  in  every  thipg. 
But  Rokeby  justice  seemed  to  be  of  opinion,  that  the  grievan^ 
in  the  present  case   would  be  properly  remedied   by   appeal. 
And  he  said  that  in  the  province  of  York  security  was  dways 
given  upon  the  granting  of  the  probate  of  a  will,  without  any 
oispute  made  about  it    Upon  which  a  day  was  given  to  Dr.  Waller, 
to  certify  the  king's  bench,  by  producing  precedents,  whether  the 
practice  had  been  fn  the  prerogative  court  to  take  caution  in 
such  case.     At  which  day  no  precedent  of  it  being  shewn,  nor 
sadsfaction  thereof  given  to  the  court,  Holt  chief  justice,  with  the 
concurrence  of  the  other  judges,  pronounced  the  opinion  of  the 
court,  that  a  peremptory  mandamus  ought  to  be  granted  in  this 
case;   because  the  ecclesiastical   court  cannot  require   caution 
in  this  case :   1.  For  when  a  man  is  made  executor,  nobody  cm 
add  qualifications  to  him,  other  than  those  which  the  te^or 
has  imposed;  but  he  shall  be  who,  and  in  what  manner,  die 
testator  shall  judge  proper.     2.  The  executor  has  a  tempci9nil 
right  of  which  he  is  barred  by  the  refusal  of  the  probate,  UMis* 
much  as  he  cannot  before  probate  sue  in  Westminster^baB* 
S.  There  are  no  precedents  in  the  canon  law  to  warrant  this ;  and 
the  practice  has  been  always  contrary.     And  if  any  cases  ba[q)6D, 
in  which  equity  may  be  requisite,  there  is  another  channel  here 
where  it  runs,  without  resorting  to  the  spiritual  court,  nfondly,  tte 
chancery.    And  a  peremptory  mandamus  was  granted.  ^-^' Am  ^ 
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reporter  says,  Mr.  Robert  Eyre  told  him,  that  the  lord  chancellor 
Somen  well  approved  of  this  resolution.     L.  Baym.  361.  (5) 

But  after  all,  this  adjudication  proceeds  upon  a  supposition^ 
that  there  is  no  canon  law  which  requireth  such  caution,  and 
Lindwoo€Ps  authority  alone  was  not  judged  sufficient  in  this  case.  [  259  ] 
But  the  aforesaid  constitution  of  archbisnop  Stratfotd  is  undoubt- 
edly a  part  of  the  canon  law,  which  requires,  that  they  shall 
give  siMcient  security^  if  need  be.  In  the  province  of  York, 
bond  hath  been  usudOiy  given.  But  perhaps  this  might  arise 
from  the  custom  within  that  province,  which  continued  down 
until  the  fourth  year  of  king  William,  of  reserving  out  of  the 
eflfects  of  the  deceased  a  rateable  part  for  the  wife  and  children, 
which  the  testator  could  not  dispose  of  by  will ;  and  conse- 
quently, as  to  so  much,  it  was  an  intestacy,  which  in  some 
cases  amounted  to  one  hal^  in  .others  to  two-thirds,  of  the 
whole  personal  estate. 

And  in  the  case  of  Folkes  and  Dominique^  T.IS  G.  2.,  where 
the  executor  was  under  the  age  of  17  years,  the  court  allowed 
a  bond  [for  due  administration]  given  by  the  administrator  with 
the  will  annexed,  during  the  minority  of  the  executor,  to  be 
good  at  common  law,  and  not  obtained  by  coercion.  Str. 
1137.  (0 

20.  All  this  being  done,  the  bishop's  officers  are  to  keep  the  Probate 
will  original,  and  certify  the  copy  thereof  in  parchment  under  ™*™g 
the  bishop's  seal  of  office ;  which  parchment  so  sealed  is  called 

the  will  proved.     BacovCs  Use  of  the  L.  160.  {k) 

21.  By  the  2  &  3  An.  c.  4.    In  order  to  render  it  more  easy  Rcgiirter  of 
for  the  clothiers  and  others  to  borrow  money  upon  land  security  ^*"f '» 
for  the  promotion  of  trade,  it  is  enacted,  that  a  memorial  of  all  S^^"  ^ 
wills  and^  devises  in  writing,  whereby  any  honours,   manors, 

lands,  tenements,  and  hereditaments  within  the  West  Ridijig  of 

(5)  S.  C.  1  Salk.  299.  Stra.  672.  It  is  no  ingredient  to  take  assets 
oat  of  the  hands  of  an  executor,  that  he  is  not  of  an  affluent  fortune ; 
ibr  the  testator  did  not  regard  his  circumstances  when  he  reposed 
his  confidence  in  him.  Hathornthwaite  v.  Russell^  1740,  2AtkA26. 
Bam*  334.  Nor  will  the  court  appoint  a  receiver  merely  because  an 
executor  is  in  mean  circumstances  —  secus  on  his  misconduct.  Anon. 
U.  1806,  12  VesU.  And  see  Potois  v.  Andrews^  2  Bra,  P.  C.  476. 
Taylor  v.  Alleny  2Atk.21S.  Morgan  v.  Hatris,  2 Bro.C.C,  121. 
BroKon  v.  Dunbridge,  id.  321.] 

(i)  See  The  King  v.  Sir  Edxo.  Simpson^  SBur.  1463.  1  Bla.  Rep, 
456.  et  supray  10.  That  the  court  of  chancery  considers  an  executor 
aft  a  irugtecy  and  if  insolvent  will  compel  him  to  give  security  before 
he  enters  upon  the  trust,  or  appoint  a  receiver,  vide  supra,  Form  and 
ivamMr,.9« 

(A).  And  the  probate  being  obtained  is  conclusive  as  to  the  cha- 
racter of  an  executor.     Griffiths  v.  Hamilton,  12  Ves.  298. 
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the  county  of  Yorkf  may  be  any  way  affected  in  law  or  equity, 
may  at  the  election  of  the  party  or  parties  concerned,  be  regu- 
tered  in  such  manner  as  by  the  said  act  is  directed :  and  every 
devise  by  will  of  the  honours,  manors,  lands,  tenements,  or 
hereditaments,  or  any  part  thereof,  contained  in  any  memorial 
so  registered  as  aforesaid,  that  shall  be  made  and  published  after 
the  registering  of  such  memorial,  shall  be  adjudged  iraudaleo^ 
and  void  against  any  subsequent  purchaser  or  mortgagee  fcr 
valuable  consideration ;  unless  a  memorial  of  such  will  be  re- 
[  260  ]  gistered  as  aforesaid.  But  this  not  to  extend  to  copyludd 
estates,  nor  to  leases  at  rack  rent,  nor  to  any  lease  not  exceed- 
ing twenty-one  years  where  possession  goeth  along  with  it. 

By  the  5  An,  c.  18.  There  are  some  further  regulations  con- 
cerning the  same. 

The  statute  of  the  6  An.  c,  35.  containeth  regulations  to  the 
like  purposes  for  the  East  Ridvig  of  the  said  county  of  liir^: 
Which  same  r^ulations  are  also  extended  to  the  West  Biding, 
in  aid  of  the  two  former  acts. 

By  the  7  An.  c.  20.  The  like  for  the  county  of  Middlesex. 

By  the  8  G.  2.  c.  6.  The  like  for  the  North  Biding  of  the 
said  county  of  Yaik. 

And  by  the  25  G.  2.  c.  4.  Further  regulations  with  respect  to 
the  county  of  Middlesex. 

22.  The  probate  of  a  will,  or  a  copy  of  the  will  out  of  the 
register  of  the  spiritual  court,  are  not  to  be  allowed  as  evidence 
in  the  case  of  lands.     Dike  and  Polhili  L.  Raym.  74f4.  (6) 

U,  7  G.  2.  Morse  against  Roach  and  others.  In  the  chancery. 
Before  the  year  1718,  the  method  was  to  deliver  out  a  will  of 
land  to  be  proved  at  trials,  or  on  commissions,  upon  security. 
Since  that,  the  registers  have  refused  to  deliver  out  the  will, 
but  insist  upon  being  paid  for  attending  with  it :  and  where  it- 
was  wanted  at  a  distance,  their  demands  did  run  very  high.  In 
this  case  an  order  was  made  (upon  producing  three  precedents) 
that  it  should  be  delivered  out  on  security ;  it  being  a  bill  brought 
by  creditors  and  legatees,  who  were  not  likely  to  suppress  it 
Sir.  961. 

Nov.  23,  1738,  Frederick  and  Aynscombe.  A  will  was  executed 
at  Bullogne,  and  proved  here  in  common  form,  and  deposited 
in  the  prerogative  court  of  Canterbury.  One  of  the  witnesses 
resided  at  Bullogne.  On  a  bill  brought  to  perpetuate  the  tes- 
timony to  the  said  will,  it  was  moved,  that  the  register  of  the 
prerogative  court,  or  the  record-keeper,  miffht  be  ordered,  to 
deliver  out  to  the  defendant  the  original  will,  on  his  giving  a 

(6)  S.  P.  Bull.  N.  P.  245.  Even  though  the  original  is. proved  to 
be  lost.  Doe  d.  Ash  v.  Calvert,  2Campb.^89.  Hoe  r^  Naihrop, 
\  Ld,Raym,\54e,    Sl.Leger  v,  Adams,  id,7Sl. 
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reasonable  security  to  return  the  same,  after  the  examination  of 
the  witness  at  Bullogne.  And  it  was  directed  by  the  lord  chan- 
cellor Hardwickey  that  the  defendant  should  oe  at  liberty  to 
take  out  a  commission  to  examine  his  witness  at  Bullogne  ;  and 
it  appearing  that  the  defendant  was  the  only  devisee  who  could 
claim  any  real  estate  under  the  will,  he  ordered  the  will  to  be 
delivered  out  by  the  proper  officer  to  a  person  to  be. named  by  [  261  ] 
the  defendant,  on  his  giving  security  to  be  approved  bf  by  the 
prerogative  court  to  return  the  will  in  three  months.  He  said, 
if  the  defendant  had  not  been  the  sole  devisee  of  the  real  estate, 
but  there  had  been  other  persons  under  the  will  interested  in 
it,  and  they  had  refused  their  consent,  he  would  not  have  made 
this  order ;  because  the  taking  a  will  out  of  the  kingdom  is 
different  from  any  former  cases,  they  having  gone  no  further 
than  ordering  them  to  different  parts  of  England.  1  Aikyns^ 
627.  (7)  . 

23.  The  seal  of  the  ecclesiastical  court  (as  to  goods  and  chat-  Probate  of 
tels)  doth  authenticate  the  will,  and  is  not;  to  be  contradicted ;  *^^  ^^^ 
becai^se  as  there  is  no  way  in  the  temporal  courts  to  prove  the  chattels, 
i^dll  rehuing  to  chattels,  it  must  go  on  in  the  spiritual  court,  and  ho^  ^** 
the  determination  must  there  be  final.  (/)      For  the  temporal  ^^*"®"**' 

(7)  See  Williams  v.  Floyer^  Amb.  Rep,  SiS.  Lake  v.  Causefield, 
3  JBro*  C.  C-  260.  S.  P.  One  of  the  subscribing  witnesses  to  a  will  of 
real  estate  being  in  Jamaica,  the  court  dispensed  with  his  evidence. 
Xtord  Carrington  v.  Payne,  5  Ves,  404. 

(/)  During  the  existence  of  a  probate,  which  is  a  judicial  act  of 
the  ecclesiastical  court,  the  courts  of  common  law  cannot  admit  evi- 
dence to  impeach  it,  having  no  jurisdiction  upon  the  subject :  and 
therefore  though  the  will  be  forged,  and  the  probate  afterwards  re- 
voked by  the  court  that  granted  it,  payment  of  money  to  the  exe- 
cutor, while  the  probate  was  unimpeached,  shall  discharge  the  debtor, 
Le  being  bound  by  the  judicial  act  of  a  court  having  competent 
authority.  Allen  y,  Dundas,  3  T.  Rep.  125>  [See  ante,  2S9>  note  by 
the  editor.]  But  the  jurisdiction  ot  the  ecclesiastical  court  com- 
mences only  upon  the  death  of  the  testator ;  and  therefore  if  a  probate 
of  a  forged  will  be  procured  during  the  lifetime  of  the  supposed 
testator,  it  is  a  mere  nullity,  and  need  not  be  revoked,  though  the 
person  forging  it  may  be  indicted  for  forgery.  See  Cogans  cade,  in 
Z.each's  Croton  Laxjo,  and  St.  Tr.y  Duch.  of  Kingston*^  case.  Relief 
in  equity  was,  however,  given  in  one  case,  viz.  Bamsley  v.  Powel, 
^upra^  7< ;  where  the  will  appearing  to  have  been  forged,  and  the  pro- 
bate to  have  been  obtained  by  a  fraud  on  the  plaintiff  in  procuring 
his  consent  to  it,  lord  Hardwicke  C.  decreed  that  the  defendant  should 
consent  to  a  revocation.  [And  in  Sinclair  v.  Hone,  H»  1802,  6  Ves. 
607.,  where  the  ecclesiastical  court  granted  probate  to  a  codicil, 
which,  under  the  circumstances,  the  court  of  chancery  held  to  be  in- 
effectual, the  latter  court  held  that  that  probate  should  not  be  con- 
sidered conclusive  (unless  in  a  very  plain  case);ybr  that  court  cannot 
decide  on  the  question  before  they  grant  probate.'] 
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court  cannot  make  a  judgment  concerning  the  will,  contrary  to 
what  was  made  in  the  ecclesiastical  court;  and  therefore  if  a 
probate  is  shewn  under  the  seal  of  the  ordinary,  they  cannot 
give  in  evidence  that  the  will  was  forged,  or  that  another  person 
was  executor,  but  they  may  give  in  evidence,  that  the  seal  was 
forged,  or  that  there  were  bona  notabilia^  because  it  is  not  in 
cs^radiction  to  the  real  seal  of  the  courts,  but  it  admits  the  seal, 
and  avoids  it.  And  since  the  ecclesiastical  court  hath  now  the 
probate  of  wills  settled  by  custom,  the  temporal  court  cannot 
prohibit  them  in  their  inquiries  whether  the  testator  was  compos 
[  262  ]  mentis  or  not,  or  whether  the  will  be  revoked  or  not,  because 
that  is  necessary  for  authenticating  the  will.     Str,  671,  672. 

And  by  Holt  chief  justice :  The  judge  of  the  spiritual  court  is 
the  only  proper  Judge  to  determine  the  validity  of  wills  for  things 
pergonal,  and  therefore  the  probate  is  undeniable  evidence  to  a. 
jury;  and  he  said  he  remembered  a  case  in  the  time  of  lord 
chief  justice  Kelyng^  where  an  executor  brought  an  action,  ancL 
at  the  trial  produced  the  probate,  and  the  defendant's  counsel, 
offered  to  prove,  that  the  supposed  testator  died  intestate ;  but^ 
Kelyng  chief  justice  told  them,  that  the  probate  was  evidences 
uncontrovertible ;  and  with  him  concurred  the  other  judges^  ancL 
so  it  hath  been  always  held  since.     L.  Raym.  262. 

But  yet  it  is  held, that  if  the  probate  of  wills  and  grantin^ 
administrations  be  traversed  or  denied  in  the  king's  courts,  an 
issue  joined,  that  the  ordinary  did  not  commit  administration 
such  a  one,  or  that  the  testament  is  not  proved  before  the  ordi — 
nary,  or  that  he  whose  will  is  proved  before  the  ordinary  diecl. 
intestate,  or  that  he  of  whose  goods  administration  is  granted 
of  one  intestate  made  a  will ;  in  these  and  the  like  cases  it 
held,  that  certificate  shall  not  be  made  by  the  ordinary,  bLtt 
that  it  shall  be  tried  by  jury :  and  the  reason  given  for  it  is,  that 
probate  of  wills,  and  granting  administration,  originally  did  not 
belong  to  the  ecclesiastical  cognizance,  but  were  given  to  them 
of  later  times ;  and  that  therefore  nothing  btU  the  probate  and 
granting  administration,  which  were  given  to  them,   doth  ap- 
pertain to  their  jurisdiction ;  but  the  trial  thereof  is  not  given  to 
them,  but  is  left  to  the  trial  of  the  common  law.     Gibs.  466. 
9  0?.  40.  (8) 

But  before  this  time  (in  the  31  EL)  in  case  of  refusal  or  no 
refusal,  how  it  should  be  tried ;  this  distinction  was  laid  down : 
where  the  issue  is,  whether  the  executor  did  refuse  before  such 
a  day,  or  after,  there  the  trial  shall  be  by  jury ;  contrary,  where 
the  issue  is,  upon  refusal  generally;  because  the  refusal  is  before 

(8)  Thus  in  Colman  v.  Sarrell,  1  Ves.jun.  54.,  probate  of  a  will  in 
the  ecclesiastical  court  is  sufficient  as  far  as  it  goes :  Jbrfurther proof f 
if  necessary,  may  be  proceeded  on  in  the  court  of  chancery. 
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tbe  ordinary  as  a  judge.  And  the  case  then  before  the  court  being 
this,  *^  That  the  bishop  certified  that  he  did  not  refuse,  \vhereas 
**  in  truth  he  had  refused  before  the  commissary :"  the  court 
held,  that  they  could  not  write  to  the  commissary,  since 
the  bishop  and  not  he  was  the  officer  unto  the  court  to  that 
purpose,  and  that  the  party  could  not  aver  against  the  certificate 
of  the  bishop  any  more  than  against  the  return  of  the  sheriffs. 
Gibs.  468. 

M.  8  G.    7%^  King  against  Vincent  and  others.     Indictment    [  26S  ] 
for  forging  a  will  relating  to  a  personal  estate ;  and  on  the  trial 
a  forgery  was  proved  :  but  the  defendants  producing  a  probate, 
that  was  held  to  be  conclusive  evidence  in  support  of  the  wilh 
Str.  481.  (9) 

r.  12  G.  The  King  v.  Rhodes.  The  defendant  exhibited  a 
^ill  in  doctors  commons  as  executor,  and  demanded  probate. 
After  a  long  contest  there,  it  was  determined  in  favour  of  the 
will ;  and  upon  appeal  to  the  delegates,  the  sentence  was  con- 
firmed. Afterwards  the  parties  who  had  been  concerned  in 
cooking  up  the  will,  fell  out  amongst  themselves  about  the  divi- 
sicHi  of  the  estate ;  and  thereupon  it  came  out,  that  the  will 
was  forged ;  and  upon  full  affidavits  of  the  forgery,  a  commis- 
sion of  review  (which  it  was  agreed  was  tbe  only  method  to  bring 
the  matter  over  again)  was  granted  by  the  lords  justices ;  and 
an  indictment  was  also  found  for  the  forgery,  and  stood  ready 
for  trial  in  the  king's  bench.  Upon  motion  for  a  habeas  corpus 
ad  testificandum^  Raymond  chief  justice  declared,  that  he  would 
not  try  the  cause.  For  there  being  yet  a  sentence  subsisting  in 
fevour  of  the  will,  and  the  validity  of  that  being  now  put  under 
a  proper  examination ;  he  did  not  think  it  fitting  to  determine 
the  property  by  an  indictment,  which  would  come  on  more 
properly  after  the  sentence  was  reversed.     Str.  70S.  {m) 

In  the  case  of  St.  Leger  and  Adamsy  Holt  chief  justice  said, 
without  doubt  the  register's  book  in  the  spiritual  court  is  good 
evidence  to  prove  that  there  was  a  will,  although  it  be  lost. 
L.  Baym.  731. 

And  in  the  case  of  Shephetd  and  Shorthose^  H.  7  G.  Where 
the  probate  is  lost,  an  exemplification  of  it  from  the  act  of  the 
spiritual  court  hath  been  allowed  as  evidence  of  the  will  being 
proved.     Str.  412. 

H.  8  W.  Hoe  and  NeUhorpe.     It  was  held  by  HoU  chief  jus* 

(9)  This  case  is  overruled  in  The  King  v.  Gibson.  See  ante^  238. 
note(S). 

(m)  [But  see  ante^  238.  note  (8).]  In  Goodrich's  case  at  the  Old 
Bailey,  in  1784,  it  was  the  opinion  of  the  judges  that  the  trial  for  for- 
gery should  be  postponed  till  the  ecclesiastical  court  had  determined 
upon  the  validity  of  the  probate.  Cited  in  3  T.  Rep.  126.  See  also 
Gilb.  Eq.  Cas.  207, 208.    Palm.  1 63. 
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tice,  that  the  copy  of  the  probate  of  a  will  is  good  evidence^ 
where  the  will  itself  is  of  chattels,  for  there  the  probate  is  an 
original  taken  by  authority,  and  of  a  public  nature ;  otherwise, 
[  264?  ]  where  the  will  is  of  things  in  the  realty;  because  in  such  case 
the  ecclesiastical  courts  have  no  authority  to  take  probates, 
therefore  3uch  probate  is  but  a  copy,  and  a  copy  of  it  is  no 
more  than  the  copy  of  a  copy.     3  SalL  1 54. 

By  the  statute  of  the  if  An.  c.  16.  intitled,  "  An  act  for  the 
amendment  of  the  law  and  the  better  advancement  of  justice," 
no  advantage  or  exception  shall  be  taken  of  or  for  the  default  of 
alleging  the  bringing  into  court  letters  testamentary;  but  the 
court  shall  give  judgment  according  to  the  very  right  of  the 
cause,  without  regarding  any  such  imperfections,  omissions,  and 
defect,  or  any  other  matter  of  like  nature,  except  the  same 
shall  be  specially  and  particularly  set  down  and  shewn  for  cause 
of  demurrer. 
Fee  for  24.  By  the  31  Ed.  3.  St.  1.  r.  4.    Whereas   the   ministers  of 

probate.  bishops  and  other  ordinaries  of  holy  church  take  of  the  people 
ffrievous  and  outrageous  fines  for  the  probate  of  testaments,  and. 
for  the  making  of  acquittances  thereof;  the  king  hath  charged, 
the  archbishop  of  Canterbury  and  the  other  bishops,  that  they" 
cause  the  same  to  be  amended ;  and  if  they  do  not,  it  is  accorded- 
that  the  king  shall  cause  to  be  inquired  by  his  justices  of  sucIb. 
oppressions,  and  extortions,  to  hear  them  and  determine  them^ 
as  well  at  the  king's  suit,  as  at  the  suit  of  the  party,  as  in  oldL 
time  hath  been  used. 

By  a  constitution  of  archbishop  Mepham :  For  the  insinuatiorM. 
of  the  testament  of  a  poor  person,  the  inventory  of  whose  good  as 
shall  not  exceed  1 005.,  nothing  shall  be  demanded.     Lind.  1 70* 

And  by.  a  constitution  of  archbishop  Stratford:  We  ordain, 
that  for  the  probation^  or  approbation^  or  insinuation  of  any 
testaments  whatsoever,   nothing  at  all  shall  be  taken   by  the 
bishops  or  other  ordinaries  :  but  we  permit  6d.  and  no  more  to 
be  taken  by  clerks  writing  such  insinuations,  for  their  labour. 
But  if  the  inventory  of  the  goods  of  any  person  deceased  do  ex- 
ceed the  sum  of  305.  in  the  computation^  and  do  not  extend  to 
.  1005. ;  the  bishops  or  ordinaries,  or  persons  deputed  by  them, 
and  auditing  the  accounts,  or  other  ministers  assisting  diem  in 
the  auditing  of  such  accounts,  shall  not  take  for  the  account,  and 
doing  all  things  concerning  the  same,  and  letters  of  acquittance, 
or  other  letters  whatsoever,  above  2d.     And  if  the  inventories 
contain  the  sum  of  1005.  or  more,  and  less  than  20/.;  they  shall 
not  take  above  35.     But  if  they  contain  the  sum  of  20/.  or  more^ 
and  less  than  60/. ;  they  shall  not  take  above  5s.     If  they  contain 
the  sum  of  60/.  or  upwards,  and  less  than  100/.;  they  shall  have 
105.  and  no  more.     If  they  contain  the  sum  of  100/.,  or  more, 
and  less  than  150/. ;  they  shall  not  take  above  205.     And. so  for 
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^ery  50/.  further,  they  shall  t^e,  besides  the  said  sum  of  QOs.f 
the  sum  of  105.  and  no  more.  But  we  permit  the  clerks  for 
svery  letter  of  acquittance  which  they  shall  write  in  this  behalf, 
to  take  6d.  above  the  premises  for  their  labour.  And  if  any 
person  m  any  the  cases  aforesaid  shall  take  above  the  sum  before 
[mlained,  in  money  or  other  things,  he  shall  pay  double  within 
ft  month  to  the  fabric  of  the  cathedral  church.  And  bishops 
Qeglecting  to  pay  the  same  within  the  time  limited,  shall  be 
prohibited  ab  ingressu  ecclesice;  and  the  other  inferiors  neglecting 
the  same  as  aforesaid,  shall  be  suspended  ab  officio  et  beneficio^ 
until  they  shall  pay  the  same. 

Probation]   That  is,  taking  the  proofs.     Lind,  I  SI. 

Approbation']   That  is,  the  decree  for  the  validity  of  the  tes- 
tament.    Lind.  181. 

Insinuation]  That  is,  publication  thereof  amongst  the  acts  of 
the  judge.     Lind,  181. 

•  Do  exceed  the  sunt  of  305.  in  the  computation]  Lindwood  seems 
to  resent  this  constitution,  as  arbitrary  and  unreasonable ;  and 
observes,  that  the  officers  of  the  court  were  l6ft  at  liberty  to 
^lemand  what  they  would,  when  the  inventory  was  under  305. 
Lind.  181. 

For  their  labour]  But  if  it  shall  happen  that  witnesses  are  to 
"be  examined,  and  their  depositions  to  be  taken  in  writing ;  it 
seaneth  that  for  this  they  shall  be  rewarded  besides,  according 
to  the  quantity  of  their  labour.  And  the  same  is  to  be  under- 
stood, if  the  testament  be  long  in  writing ;  and  it  be  to  be  re- 
ffistered,  that  then  the  register  shall  receive  a  reasonable  satis- 
raction.     Lind.  181. 

By  the  21  //.  8.  c.  5.  it  is  enacted,  that  nothing  shall  be  de- 
manded, received,  nor  taken,  by  any  bishop,  ordinary,  arch- 
deacon, chancellor,  commissary,  official,  or  any  other  person  or 
persons  who  shall  have  power  to  take  or  receive  probation,  in-  ^ 
sinuation,  or  approbation  of  testament  or  testaments,  by  himself 
or  themselves,  nor  by  his  or  their  registers,  scribes,  praisers, 
summoners,  apparitors,  or  by  any  other  of  their  ministers,  for 
the  probation,  insinuation,  and  approbation  of  any  testament  or 
testaments,  or  for  writing,  sealing,  praising,  registering  fines, 
making  of  inventories,  and  giving  acquittances,  or  for  any  other 
cause  concerning  the  samcy  where  the  goods  of  the  testator  or 
person  so  dying  do  not  amount  clearly  over  and  above  the  value 
of  1005.,  except  only  to  the  scribe  to  nave  for  writing  of  the  pro- 
bate 6d.y  and  for  the  commission  of  administration  of  the  goods 
of  any  man  dying  intestate,  not  being  above  the  like  value  of  1 005. 
dear,  6d. ;  and  that  nevertheless  the  bishop,  ordinary,  or  other 
person  having  power  to  take  the  probation  or  approbation  of 
testaments  refuse  not  to  approve  any  such  testament,  being  law- 
fully tendered  or  offered  to  them  to  be  proved  or  approved,  so  [  266  1 
that  such  testament  be  exhibited  to  him  or  them  in  writing,  with 
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wax  thereunto  affixed  ready  to  be  sealed,  and  that  the  same 
testament  be  lawfully  proved  before  the  same  ordinary  (before 
the  sealuig)  to  be  true,  whole,  and  the  last  testament  of  the  same 
testator,  m  such  form  as  hath  been  commonly  accustomed  in  that 
behalf.     21  if.  8.  c.5.  §  2. 

And  when  the  goods  of  the  testator  do  amount  over  and  above 
the  clear  value  of  1 00^.  and  do  not  exceed  the  sum  of  40/.,  that , 
then  they  shall  not  for  the  probation,  insinuation,  and  appro- 
bation of  any  testament  or  testaments,  or  for  the  registering^ 
sealing,  writing,  praising,  making  of  inventories,  giving  of  ac- 
quittances, fines,  or  any  other  thing  concerning  the  same,  take 
or  cause  to  be  taken  of  any  person  but  only  3s.  6d,  and  not 
above ;  whereof  to  be  to  the  bishop  or  ordinary,  or  other  person 
having  power  to  take  the  probation  or  approbation  of  such  testa- 
ment, for  him  and  his  ministers,  2s.  6(L  and  not  above;  and  I2d. 
residue  of  the  said  Ss.  6d.  to  be  to  the  scribe  for  registering  the 
same.     And  where  the  goods  of  the  testator,  or  person  so  djring, 
do  amount  above  the  clear  value  of  40/.,  that  then  they  shall  not 
take  for  the  probation,  insinuation,  and  approbation,  of  any  testa^ 
ment  or   testaments,    or   for  the  registering,   sealing,  writings 
praising,  making  of  inventories,  fines,  giving  of  acquittances,  or 
any  thing  concerning  the  same  probate  of  a  testament,  but  (Hily 
6s.  and  not  above ;  whereof  to  be  to  the  said  bishop,  ordinary, 
or  other  person  having  power  to  take  the  probation  of  suoi 
testament,  for  him  and  his  ministers  2s.  6d.  and  not  above ;  and 
2s.  6d.  residue  of  the  said  5s.  to  be  to  the  scribe  for  registering 
the  same ;  or  else  the  same  scribe  to  be  at  his  liberty  to  refuse 
the  2s.  6d.  and  to  liave  for  writing  of  every  ten  hnes  of  the  same 
testament,  whereof  every  line  to  contain  ten  inches,  one  penny. 
$3. 

And  that  every  such  bishop  or  ordinary,  or  other  person 
having  power  to  take  probation  of  testaments  as  aforesaid,  their 
registers,  scribes,  and  ministers,  shall  approve,  insinuate,  seal, 
and  register,  from  time  to  time,  the  said  testament,  and  deliver 
the  same,  sealed  with  the  seal  of  their  office,  to  the  executor  or 
executors  named  in  any  such  testaments,  for  the  said  sum  or 
sums  abovesaid,  and  in  manner  and  form  as  is  above  rehearsed, 
with  convenient  speed,  without  any  frustratory  delay.     §  4. 

And  if  any  person  shall  require  a  copy  of  the  said  testament 
so  proved,  or  of  the  said  inventories  so  made ;  that  then  the  said 
ordinary,  or  other  persons  having  authority  to  take  probate  of 
testaments,  or  their  ministers,  shall  from  time  to  time,  with 
convenient  speed,  without  any  frustratory  delay,  deliver,  or 
cause  to  be  delivered,  a  true  copy  or  copies  of  the  same,  to  the 
I^  267  ]  said  persons  so  demanding  the  same ;  taking  for  the  search  and 
for  the  making  of  the  copy  of  either  of  the  said  testament  or 
inventory  but  only  such  fee  as  is  before  rehearsed  for  the  regis- 
tering of  the  said  testament ;  or  else  the  scribe  or  register  to  be 
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at  his  election  and  liberty  to  have  for  every  ten  lines  tliereoE, 
being  of  the  proportion  before  rehearsed,  one  penny.  21  /f.  8. 
c.  5*  §  5» 

Provided,  that  where  any  person  or  persons  having  power  to 
take  probate  of  testaments,  have  used  to  take  less  sums  of  money 
than  is  abovesaid,  for  the  probation  of  testaments  or  commis- 
sions of  administrations,  or  other  cause  concerning  the  same, 
they  shall  take  and  receive  the  same  as  before  this  act  they  have 
used  to  take,  and  not  above.     §  6. 

And  every  bishop,  ordinary,  archdeacon,  chancellor,  commis- 
'sary,  official  and  other  person  having  authority  to  take  probate 
of  testaments,  their  registers,  scribes,  praisers,  summoners,  ap- 
paritors, and  all  other  their  ministers,  whatsoever  they  be,  that 
shall  do  or  attempt,  or  cause  to  be  done  or  attempted,  against 
this  act  in  any  thing,  shall  forfeit  for  every  time  so  offending, 
to  the  party  grieved  in  that  behalf,  so  much  money  as  any  such 
person  abovesaid  shall  take  contrary  to  this  present  act;  and 
over  that  shall  forfeit  lOZ.,  whereof  one  moiety  shall  be  to  the 
lung,  and  the  other  moiety  to  the  party  grieved,  that  shall  sue 
for  the  same  in  any  of  the  king's  courts ;  out  that  every  of  them 
-which  shall  incur  or  fall  into  the  danger  of  such  penalty  or  for- 
:feiture,  shall  be  charged  only  for  himself,  and  none  of  them  to 
T)e  chargeable  to  that  penalty  for  other's  offence.     §  7. 

§  2.  Or  for  any  other  manner  of  cause  concerning  the  sarne'} 
-And  it  maketh  no  difference,  whether  the  probate  be  written 
'sipon  the  testament  itself,  or  upon  a  transcript  ingrossed;  and 
MXi  this  latter  case,  if  a  greater  fee  be  taken  by  the  judge  on 
suxount  of  ingrossing,  this  is  within  the  prohibition  of  the  statute, 
«is  was  adjudged  in  the  case  of  Bouse  and  Real^  where  the 
"See  taken  did  amount  to  45.  lOd, ;  and  it  was  said,  that  if  the 
executor  required  any  to  ingross  the  testament,  he  may  agree 
"%rith  him  whom  he  requireth  to  do  it  as  he  can ;  but  the  judge 
^ught  not  to  exact  any  fee  on  that  account  due  to  him.  4  Inst. 
S36.     Gibs.  485. 

Upon  the  whole.  Dr.  Gibson  observes,  that  it  is  agreed  on  all 
hands,  that  the  fees  given  by  this  act  are  become  much  too 
small,  by  the  great  alteration  of  the  value  of  money,  and  the 
prices  of  things ;  and  therefore  now  the  rule  is,  the  known  and 
established  custom  of  every  place,  being  reasonable :  which,  as 
he  hath  been  informed  (he  says),  hath  been  adjudged  a  good 
rule.     Gibs.  487. 

By  Can.  132.  it  is  ordained,  that  no  judge  or  register  shall  in    [  268  ] 
anjrwise  receive  for  the  writing,  drawing,   or  sealing   of  any 
such  commission  (as  in  the  said  canon  before  is  mentioned),  above 
the  sum  of  6s.  8d,  whereof  one  moiety  to  be  for  the  judge,  and 
the  other  for  the  register  of  the  court. 

And  by  the  statute  of  the  26  H.  S.  c.  15.     Forasmuch  as 
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divers  of  the  king's  subjects  inhabited  within  the  archdeaconry  of 
Richmond  in  the  county  of  York,  have  been  of  long  time  sore 
and  grievously  exacted  and  impoverished  by  the  parsons,  vicars, 
and   others,  such  as  have   beneifices  and  spiritual  promotions 
within  the  same,  as  by  taking  of  every  person  when  he  dieth,  in 
the  name  of  a  pension  or  of  a  portion,  sometime  the  ninth  part 
of  all  his  goods,  and  sometime  the  third  part,  to  their  open  im- 
poverishment ;  it  is  enacted,  that  no  manner  of  spiritual  person 
or  others  who  shall  have  any  manner  of  benefice  or  other  spi- 
ritual promotion  within  the  said  archdeaconry,  shall  in  nowise  ask, 
levy,  demand,  or  take,  after  the  decease  of  any  person,  any  such 
portions  or  pensions,  nor  any  other  demand  or  duty  in  the  name 
or  lieu  of  the  same,  on  pain  of  a  praemunire ;  but  that  all  the  king's 
subjects  of  the  said  archdeaconry,  and  their  executors  and  ad- 
ministrators, shall  be  ordered,  intreated,  and  used  for  their  goods 
and  chattels  after  their  decease,  in  like  manner  as  is  contained  in. 
the  statute  of  the  21  JF/.  8.  c.  5.  for  probate  of  testaments,  and 
none  otherwise :  any  use,  custom,  bull,  composition,  prescription » 
or  ordinance  heretofore  obtained  or  used  to  the  contrary  not- 
withstanding. 
[Fees  for  And  by  tlie  31  G.  2.  c.  10.  No  ecclesiastical  court,. or  any  per — 

probate  of    son  whatsoever,  under  any  pretence,  shall  take  more  than  on. 
^^I^Qf      shilling  for  the  seal,  parchment,  writing,  and  suing  forth  of  tti. 
administra*  probate  of  any  will,  or  any  letters  of  administration,  granted 
tion  of  sea.  the  widow  or  children,  father  or  mother,  brother  or  sister,  of 
"^* ,        inferior  officer,  seaman,  or  marine,  dying  in  the  pay  of  his  m.^^!. 
jesty's  navy,  and  for  the  pains,  trouble,  and  expence  attending  the 
suing  forth  of  such  probate  or  letters  of  administration,  unless 
the  goods  do  amount  to  the  value  of  20/. ;  nor  more  than  two 
shillings,  unless  the  goods  do  amount  to  the  value  of  40/. ;  nor 
more  than  three  shillings,  unless  the  goods  do  amount  to  the 
value  of  60/.     And  in  all  cases  where  it  shall  be  necessary  to 
issue  commissions,  to  swear  the  widows  or  children,  father  or 
,  mother,  brother  or  sister,  being  executors  or  administrators  of* 

such  inferior  officers,  seamen,  or  marines ;  no  ecclesiastical  court, 
or  any  person  whatsoever,  under  any  pretence,  shall  take  more 
than  one  shilling  for  the  seal,  parchment,  writing,  and  suing  forth 
of  any  such  commission,  and  for  the  pains,  trouble,  and  expence 
attending  the  same,  unless  the  goods  do  amount  to  20/.;  nor 
[  269  ]    more  than  two  shillings,  unless  the  goods  do  amount  to  40/. ;  nor 
more  than  three  shillings,  unless  the  goods  do  amount  to  6*0/.: 
on  pain  of  forfeiting  50/.  to  the  party  grieved ;  to  be  recovered, 
with  full  costs,  by  action  of  debt,  bill,  plaint,  or  information,  in 
any  of  his  majesty's  courts  of  record  at  Westminster^  or  elsewhere. 
f .  23. 
Stamps.  |-By  ^r,  Qeo.  3.  c.  184.  Schedule,  Part  the  Third,  the  follow- 

ing stamp  duties  are  imposed. 
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On  probates  and  kUers  of  administration  with  the  will  annexed, 
0  be  granted  in  England. 

Where  the  estate  and  effects  for  or  in  respect  of  which  such 
trobate  or  letters  of  administration  shall  be  granted,  exclusive  of 
xkat  the  deceased  shall  have  been  possessed  ofot*  entitled  to  as  a 
rustee,  for  any  other  'person  or  persons^  and  not  beneficially^ 
ihall  be  — 
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letters  of  administration  shall  be  granted,  or  whereof  such  in- 
ventory shall  be  exhibited  exclusive  of  ■aoltat  the  deceased  shall 
bave  been  possessed  of  or  entitled  to  as  a  trustee  for  any  other 
person  or  persons,  and  not  beneficially,  shall  be— 
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0 

0 

1,000,000  and  upwards 

Exemptionsyrom  all  stamp  duties. 

Probate  qftoiUf  letters^  of  administration ,  confirmation  of  testament^ 
and  eik  thereto,  and  inventory  of  the  effects  ojf  any  common  seamaw 
marine,  or  soldier,  who  shall  be  slain  or  die  in  the  service  of  his  majesty  f 
his  heirs  or  successors. 

Additional  inventory  to  be  exhibited  and  recorded  in  any  commissary 
court  in  Scotland ;  ivhere  the  same  shall  not  be  liable  to  a  duty  of 
greater  amount  than  the  duty  already  paid  upon  any  former  inventory 
exhibited  and  recorded  of  the  estate  and  effects  of  the  same  person* 

LEGACIES  and  SUCCESSIONS  to  personal  or  moveable  estate 
upon  intestacy. 

I.  Where  the  testator,  testatrix,  or  intestate  died  before  or  upon  the 
5th  April,  1805. 

For  every  legacy,  specific  or  pecuniary,  or  of  any  other  description, 
of  the  amount  or  value  of  20/.  or  upwards,  given  by  any  will  or  testa- 
mentary instrument  of  any  person,  who  died  before  or  upon  the  5th 
April,  1805,  out  of  his  or  her  personal  or  moveable  estate,  and  which 
shall  be  paid,  delivered,  retained,  satisfied,  or  discharged,  after  the 
315/  Au^st,  1815. 

Also  for  the  clear  residue  (when  devolving  to  one  person),  and  for 

every  share  of  the  clear  residue  (when  devolving  to  two  or  more 

persons),  of  the  personal  or  moveable  estate  of  any  person  who  died 

before  or  upon  the  5th  April,  1805  (after  deducting  debts,  funeral 

expences,  legacies,  and  other  charges  first  payable  thereout),  whether 

the  title  to  such  residue,  or  any  share  thereof,  shall  accrue  by  virtue 

of  any  testamentary  disposition,  or  upon  a  partial  or  total  intestacy  ; 

where  such  residue,  or  share  of  residue,  shall  be  of  the  amount  or 

value  of  20/.  or  upwards,  and  where  the  same  shall  be  paid,  delivered, 

retained,  satisfied,  or  discharged,  after  the  315/  August,  1815. 

Where  any  such  legacy,  or  residue,  or  share  of  such  residue,  shall 
have  been  given,  or  have  devolved,  to  or  for  the  benefit  of  a  brother 
or  sister  of  the  deceased^  or  any  descendant  of  a  brother  or  sister  of 
the  deceased;  a  dvity  at  and  after  the  rate  of  2/.  105.  per  centum,  on 
the  amount  er  value  thereof. 

Where  anv  such  legacy,  or  residue,  or  share  of  such  residue,  shall 
have  been  given,  or  have  devolved,  to  or  for  the  benefit  of  a  brother 
or  rister  of  thejather  or  mother  of  the  deceased,  or  any  desce^idant  of 
^Mr^tker  or  sister  of  thejather  or  mother  of  the  deceased;  a  duty  at 
or  tAct  the  rate  of4/.  per  centum,  on  the  amount  or  value  thereof. 

Where  any  such  legacy,  or  residue,  or  share  of  such  residue,  shall 
hate  been  given^  or  have  devolved,  to  or  for  the  benefit  of  a  brother 
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or  sister  of  a  grandfather  or  grandmother  of  the  deceased^  or  any 

descendant  of  a  brother  or  sister  of  a  grandfather  or  grandmother 

of  the  deceased  ;  a  duty  on  the  amouDt  or  value  thereof  at  and  after 

the  rate  of        -  -  -  -  per  cetitum  £5    0    0 

And  where  any  such  legacy,  or  residue,  or  share  of  such  residue, 

^  shall  have  been  given,  or  have  devolved,  to  or  for  the  benefit  of  any 

person,  in  any  other  deeree  of  collateral  consanguinity  to  the  deceased 

than  is  above  describea,  or  to  or  for  the  benefit  of  any  stranger  in 

blood  to  the  deceased  ;  a  duty  on  the  amount  or  value  thereof  at  and 

after  the  rate  of  -  -  -  ver  centum  £8    0    0 

II.  Where  the  testator,  testatrix^  or  intestate,  snaU  have  died  after  the 

Bth  April,  1805. 

For  every  legacy,  specific  or  pecuniary,  or  of  any  other  description, 
of  the  amount  olr  value  of  20/.  or  upwards,  given  by  any  will  or  testa- 
mentary instrument,  of  any  person,  who  shall  have  died  after  the  5th 
April,  1805,  either  out  of  his  or  her  personal  or  moveable  estate,  or 
out  of  or  charged  upon  his  or  her  real  or  heritable  estate,  or  out  of 
any  monies  to  arise  by  the  sale,  mortgage,  or  other  disposition  of  his 
or  her  real  or  heritable  estate,  or  any  part  thereof,  and  which  shall  be 
paid,  delivered,  retained,  satisfied,  or  discharged,  £^er  the  3lst  August, 
1815. 

Also,  for  the  clear  residue  (when  devolving  to  one  person)  and  for 
every  share  of  the  clear  residue  (when  devolving  to  two  or  more 
persons)  of  the  personal  or  moveable  estate,  of  any  person,  who  shall 
have  died  after  the  5th  April,  1805,  (after  deducting  debts,  funeral 
expences,  legacies,  and  other  charges  first  payable  thereout,}  whether 
the  title  to  such  residue,  or  any  share  thereof,  shall  accrue  by  virtue 
of  any  testan>entary  disposition,  or  upon  a  paitial  or  total  intestacy ; 
where  such  residue,  or  share  of  residue,  shall  be  of  the  amount  or 
value  of  20/.  or  upwards,  and  Where  the  same  shall  be  paid,  deliveredi 
retained,  satisfied,  or  discharged,  after  31^^  August^  1815. 

And  also  for  the  clear  residue  (when  given  to  one  person)  and  for 
every  share  of  the  clear  residue  (when  giving  to  two  or  more  persons) 
of  the  monies  to  arise  from  the  sale,  mortgage,  or  other  disposition, 
of  any  real  or  heritable  estate  directed  to  be  sold,  mortgaged,  or 
otherwise  disposed  of,  by  any  will  or  testamentary  instrument,  of  any 
person,  who  shall  have  died  after  5th  April,  1805,  (after  deducting 
debts,  funeral  expences,  legacies,  and  other  charges  first  made  pay- 
able thereout,  jf  any)  where  such  residue,  or  share  of  residue,  shall 
amount  to  20/.  or  upwards,  and  where  the  same  shall  be  paid,  retain- 
ed, or  discharged,  after  Slst  August,  1815. 

Where  any  such  legacy  or  residue,  or  any  share  of  such  resijue, 
shall  have  been  given,  or  have  devolved,  to  or  for  the  benefit  of  a 
child  of  the  deceased,  or  any  descendant  of  a  child  of  the  deceased,  or 
to  or  lor  the  benefit  o£  thejather  or  mother,  or  any  lineal  ancestor  of 
the  deceased  ;  a  duty  on  the  amount  or  value  thereof  at  and  afler  the 
rate  of        -----    per  centum  £  I    0   0 

Where  any  such  legacy,  or  residue,  or  any  share  of  such  residue, 
shall  have  been  given,  or  have  devolved,  to  or  for  the  benefit  of  a 
brother  or  sister  of  the  deceased,  or  any  descendant  of  a  brother  or  sister 
of  the  deceased  ;  a  duty  on  the  amount  or  value  thereof  at  and  after 
the  rate  of  -  -  -  -    per  pehtum  jg  3    0   0 

Where  any  such  legacy,  or  residue,  pr,]^^hare  of  jsucb  rcsi^lae; 


miU0.    Probate.  md 

shall  have  been  given,  or  have  devolvedy  to  or  for  the  benefit  of  a 
brother  or  sister  of  the  Jather  or  mother  of  the  deceased^  or  any 
descendant  of  a  brother  or  sister  of  the  Jather  or  mother  of  the 
deceased ;  a  duty  oa  the  amount  or  value  thereof  at  and  after  the 
rate  of  per  centum     -  -  -  -  -jf500 

Where  any  such  legacy,  or  residue,  or  any  share  of  such  residue^ 
shall  have  been  given,  or  have  devolved,  to  or  for  the  benefit  of  a 
brother  or  sister  of  a  grandfather  or  grandmother  of  the  deceased^  or 
any  descendant  of  a  brother  or  sister  of  a  grandfather  or  grandmother 
of  the  deceased;,  a  duty  on  the  amount  or  value  thereof  at  and  after 
the  rate  of  -  -  -  -      per  centum  aS6    0    0 

And  where  any  such  legacy,  or  residue,  or  any  share  of  such  residue, 
shall  have  been  given,  or  have  devolved,  to  or  for  the  benefit  of  any 
person,  in  any  other  degree  of  collateral  consanguinity  to  the  deceased 
than  is  above  described,  or  to  or  for  the  benefit  of  any  stranger  in 
blood  to  the  deceased;  a  duty  on  the  amount  or  value  thereof  at  and 
after  the  rate  of    -  -  -  -    per  centum  ^^  10    O    0 

And  all  gifts  of  annuities^or  by  way  of  annuity,  or  of  any  other  partial 
benefit  or  interest,  out  of  any  such  estate  or  effects  as  uoresaid,  shall 
be  deemed  legacies  within  the  intent  and  meaning  of  this  schedule. 

And  where  any  legatee  shall  take  two  or  more  distinct  legacies  or 
benefits,  under  any  will  or  testamentary  instrument,  which  shall 
altogether  be  of  the  amount  or  value  of  20/.  each,  shall  be  charged 
with  duty,  though  each  or  either  may  be  separately  under  that 
amount  or  value. 

(How  to  calculate  the  value  of  annuities,  see  36  G*  3.  c.  52.  §^8; 
Tab.  L,  II.) 

Exemptions. 

Legaciesy  and  residues,  or  shares  of  residue^  of  any  such  estate  or 
effects  as  iifbresaidf  given  or  devolving  to  or  for  the  benefit  of  the  husn^ 
band  or  toife  of  the  deceased,  or  to  or  for  the  benefit  of  any  of  the  royal 
famUy.    (See  36  G.  8.  c.  52.  §  2.  45  G.  3.  c.  28^  §  3.) 

And  aU  legacies  tohich  laere  exempted  from  duty  by  the  act  passed  in 
the  S9  G*  3.  c.  IS.  for  exermting  certain  specific  legacies  given  to  bodies 
corporate,  or  other  public  bodies,  from  the  payment  of  duty  J\ 

26.  If  the  executor  die  intestate,  the  testator  also  from  that  Executor 
time  shall  be  deemed  intestate;  and  administration  may  be  com-  dy""Jf« 
mitted  in  this  case  of  the  goods  not  administered.     Smn.  382.    [  270  ] 
1  BoWs  Abr.  907. 

But  if  the  executor  maketh  an  executor  and  dieth ;  his  ex- 
ecutor shall  be  executor  to  the  first  testator,  in  case  there  be 
no  executor.     Swin.  329. 

And  if  the  executor  of  an  executor  assume  the  administration 
of  the  first  testator's  goods,  he  cannot  afterwards  refuse  the 
administration  of  the  goods  of  the  latter  testator;  but  he  may 
accept  the  latter,  yet  refiise  the  former.  T.ITJ.  Wolfe  and 
Heyden^  Hutt.  30. 

[Where  the  executor  dies  before  the  proving  of  the  will,  his 
executor  cannot  take  upon  himself  the  execution  of  the  first 
will;  but  administration  of  the  goods  of  the  first  testator,  witK 

u  3 
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the  will  annexed  to  it,  is  to  be  committed  to  the  executor  of  the 
executor,  if  the  residue  of  the  goods  of  the  first  testator  (the 
legacies  performed)  were  bequeathed  by  his  last  will  to  the  first 
executor;  or  (else)  to  such  other  person  or  persons  to  whom 
the  said  residue  is  bequeathed ;  otherwise  to  the  next  of  blood 
to  the  first  testator  demanding  it.  And  this  {ex  relatione 
Dr.  Drury,  judge  of  the  prerogative  court  of  Canterbury)  is  the 
usage  and  custom  of  the  said  court,  and  agreeable  to  law,  as 
seemed  to  him ;  to  which  the  court  gave  credit  Isted  v.  Siankey^ 
Dyer,  372.  (I)] 

JE.  4?  &  5  P.  (^  3f.  Two  executors ;  one  of  them  proved  the 
will,  the  other  refused  before  the  ordinary,  who  thereupon  granted 
administration  to  the  other,  who  made  his  executor,  ana  died ; 
and  that  executor  alone  brought  an  action  of  debt,  for  a  debt 
due  to  the  first  testator:  and  adjudged,  that  the  action  did  lie; 
for  though  he  who  refused  might  administer  at  any  time,  yet  it 
must  be  in  the  lifetime  of  his  companion ;  and  he  being  dead, 
that  election  is  gone.     Dyer,  160. 

Tingrey  v.  Brown,  In  this  case  the  testatrix  by  her  will  made 
Francis  Tingrey  her  sole  executor,  who  proved  the  will,  and  after- 
wards died  intestate ;  The  plaintiff  took  out  administration  of  his 
effects,  but  it  was  held  that  she  could  not  sue  the  defendant  for 
the  double  value  of  lands  held  over  after  notice  to  quit  under  a 
demise  fi'om  the  testatrix,  contrary  to  the  4  G.  2.  c.  28.,  without 
taking  out  administration  de  bonis  non,  even  thought  the  tenant 
had  attorned  to  her.     1  Bos,  4*  PuL  310. 

II.  Qfth^  Administration  of  Intestate^  Effects, 

This  matter  couching  the  administration  of  intestates'  efiects, 
so  far  as  the  same  h^th  respect  unto  peculiar  jurisdictions,  bona 
notabilia,  process  in  the  king's  name,  the  oath  in  animam  consti- 
ttientis,  administration  by  commission,  and  the  fees  of  adminis- 
tration of  seamen's  effects,  hath  been  treated  of  already  in  the 
law  concerning  the  probate  of  wills. 
Power  of  1.  As  to  the  disposition  of  intestates'  effects,  and  granting  ad- 

Uie  ordi-      ministration,  it  is  plain,  that  by  the  common  law,  and  before  the 
[271  1    statute  of  the  13  Ed,  I,  st,  1.  c.  19.  here  following,  the  ordi- 
nary had  the  absolute  disposal  of  intestates'  effects.     2  Bac,  Abr. 
398.  (2) 

(1)  Adhered  to  in  Day  v.  Chapfield,  1  Vern,  200. 

(2)  The  following  note  is  transcribed  from  Dr.Phillimores  ReporiSt 
Ist  vol.  124.  The  jurisdiction  which  the  ecclesiastical  court  exercises 
over  the  effects  of  persons  dying  without  a  will  rests  on  a  very  ancient 
foundation :  in  the  early  periods  of  our  history  the  ordinary  had  by 
common  law  the  absolute  disposal  of  the  personal  property  of  all  in- 
testates ;  and,  under  the  pretext  of  applying  their  goods  to  religious 
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But  lord  Coke  thinks,  that  this  was  granted  to  him  by  some 
'  solar  constitutions ;  and  therefore  says,  that  anciently  the 
of  England,  by  their  proper  ojfficers  were  wont  to  take 
Is  of  intestates  in  their  hands.  9  Co.  36*  {Henslofofs  case."] 
|And  there  are  several  instances  in,  Madox's  History  of  the 
lequer,  where  the  king  issued  a  mandate  to  his  omcers,  to 
;h  the  goods  of  divers  persons  who  died  intestate.  Mod. 
12S7. 
[But  this  seemeth  to  have  been  only  in  case  where  they  were  in- 
~  to  the  king ;  who  by  the  law,  was  to  be  satisfied  before 
Ae  other  creditors ;  according  to  the  statute  of  Magna  ChartOf 
c,  18.,  which  enacteth  as  follows :  If  any  that  holdeth  of  us  lay  fee 
do  die,  and  our  sheri£f  or  bailiflT  do  shew  ouf  letters  patents  of 
our  summons  for  debt,  which  the  dead  man  did  owe  to  us ;  it 
shall  be  lawful  to  our  sheriff  or  bailiff  to  attach  and  inroll  all  the 
goods  and  chattels  of  the  dead,  being  found  in  the  said  fee,  ta 
die  value  of  the  same  debt,  by  the  sight  and  testimony  of  lawful 
men,  so  that  nothing  thereof  shall  be  taken  away,  until  we  be 
clearly  paid  of  the  debt. 

But  so  mncih  as  remained  over  and  above  the  king's  debt, 
or  if  nothing  was  owing  to  the  king,  then  the  whole  was  in  the 
sole  power  of  the  ordinary  to  dispose.  And  therefore  if  a  man 
died  intestate,  neither  his  wife,  child,  or  next  of  kin,  had  any 
right  to  a  share  of  his  estate,  but  the  ordinary  was  to  distribute 
it  according  to  his  conscience  to  pious  uses ;  and  sometimes  the 
wife  and  children  might  be  amongst  the  number  of  those  whom, 
he  appointed  to  receive  it ;  but,  however,  the  law  trusted  him . 
with  the  sole  disposition.     2  Bac.  Abr»  398. 

The  first  statute  that  abridged  the  power  of  the  ordinary  here- 
in, was  the  aforementioned  statute  of  the  13  Ed.  1. 5^.  1.  c.  19.,  by 
which  it  is  enacted  as  foUoweth :  Whereas  afier  the  death  of  a 
person  dying  intestatCj  which  is  bounden  to  some  other  for  debt^  the 

purposes  (in  pios  usus),  possessed  itself  of  them,  not  only  in  casea 
where  the  deceased  left  a  widow  and  children,  or  other  near  relations, 
but  in  defiance  also  of  the  just  claims  of  creditors.  On  this  footing 
the  law  continued  under  the  Norman  kings  and  the  first  sovereigns  of 
the  line  of  Plantaeenet ;  but  when  the  free  spirit  of  our  constitution, 
which  had  been  long  labouring  under  the  pressure  of  the  feudal 
institutions  and  the  shackles  of  papal  superstition,  commenced  those 
struggles  which  ultimately  led  to  its  emancipation,  the  abuses  prac-^ 
tised  by  the  ordinary  in  the  administration  of  the  effects  of  intestates^ 
became  in  their  turn  subjected  to  correction  and  cpntr<d. 

The  32d  article  of  the  Magna  Charta,  extorted  from  king  John, ' 
expressly  provides  against  them ;  but  it  is  a  curious  fact,  and  one 
which  strongly  marks  the  influence  of  the  papal  power  in  England  at 
that  period,  that  this  article  was  wholly  omitted  in  the  Magna  Charta 
of  Henry  IIL 

U   i 
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goods  come  to  the  ordinary  to  be  di^sed;  the  ordinary  from  hence^ 
forth  shall  he  bound  to  answerthe  debts  as  far  forth  as  the  goods  of 
the  dead  will  extend,  in  such  sort  as  the  executors  of  the  same 
party  should  have  been  bounden,  if  he  had  made  a  testament. 

Dying  intestate"]  There  be  divers  kinds  of  intestates ;  one, 
that  maketh  no  will  at  all ;  another,  that  maketh  a  will  and  exe- 
[  272  ]  cutors,  and  they  refuse,  in  this  case  he  dieth  quasi  intestaius ;  and 
these  are  within  the  purview  of  this  act.  Therefore  the  ordinary 
is  the  person  whom  the  law  appointeth  to  have  the  charge  or  ad- 
ministration of  the  goods  and  chattels  of  the  par^  that  dieth  in- 
.  testate,  or  quasi  intestatus.  And  justly  did  the  law  in  this  casie 
appoint  the  ordinary ;  for  the  law  presumed,  that  he  who  had  the 
care  of  his  soul  in  his  lifetime,  would  after  his  death  have  care  of 
his  temporal  goods  and  chattels,  to  see  them  well  disposed  and 
administered.     2  Inst.  397. 

Which  is  bounden  to  some  other  for  debf]  This  is  not  only  in- 
tended of  an  obligation  or  deed  in  writing,  but  howsoever  he  was 
charged  in  law,  as  for  rent  upon  a  lease,  or  upon  an  assumpsit, 
or  the  like.     2  Inst.  397. 

For  debf]  This  act  is  not  only  intended  of  thatwhich  is  properly 
a  debt,  but  of  all  duties,  covenants,  or  just  causes  of  acticx),  such 
as  might  be  brought  against  executors.     2  Inst.  897. 

The  goods  come  to  the  ordinary  to  be  disposed]  So  that  this  sta* 
tute  doth  not  give  this  power  of  disposing,  but  supposeth  it  in 
the  ordinary ;  the  statute  being,  as  to  this,  in  affirmance  only  of 
the  common  law.    5  Cb.  83. 

But  unless  some  of  the  goods  or  chattels  came  to  the  hands  and 
possession  of  the  ordinary,|^he  was  not  to  be  charged  by  the  com- 
mon law ;  but  if  they  came  to  his  hands,  and  he  should  neither  ad- 
minister and  pay  the  debts  and  duties  himself,  nor  commit  them 
over  to  the  kin  and  friends  of  the  intestate  that  would,  the  common 
law  did  charge  him,  and  so  doth  this  act  which  is  made  in  affirm- 
ance of  it    2  Inst.  397. 

Goods  come  to  the  ordinary]  If  a  man  die  intestate,  and  a 
stranger  taketh  the  goods :  the  ordinary  shall  not  have  .an  action 
of  trespass  for  taking  of  them  (unless  he  had  taken  them  into  his 
possession).  But  the  executor  or  administrator,  before  seizure, 
may  have  an  action  of  trespass,     2  Inst.  397. 

Come  to  the  ordinary]  Neither  can  the  ordinary  have  any  ac- 
tion of  debt,  covenant  or  any  other  action,  which  belonged  lo 
the  intestate ;  but  those  to  whom  the  ordinary  committeth  admi- 
nistration may  have  all  these  actions  by  the  statute  of  the  SI  Ed.  3. 
(hereafter  following) ;  but  before  that  statute,  there  was  no  re- 
medy by  law  given  to  the  administrators,  to  recover  those  things 
in  action.     2  Jbist.  397,  398. 

But  by  the  common  law,  an  action  of  debt  did  lie  against  the 
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administrators,  but  it  was  by  the  name  of  executors  until  the  said 
statute  of  the  31  Ed.  3*     2  Inst.  398- 

To  the  ordinary]  If  the  ordinary  take  goods  of  the  intestate^    [  273  ] 
being  out  of  his  diocese,  he  shall  not  be  charged  as  ordinary  by 
this  act;  because  he  taketh  them  of  his  own  wrong,  and  \not  as 
ordinary,  in  which  right  he  is  to  be  charged  by  this  act.     2  Inst. 
398. 

Ordinary]  That  is,  not  only  the  bishop,  but  every  one  that  is 
in  stead  of  the  bishop,  in  this  matter  of  taking  care  and  cogni- 
zance of  the  goods  of  intestates  ;  as  archdeacon,  chancellor,  com- 
missary, official,  and  those  who  have  peculiar  jurisdiction.  Some 
of  whom  having,  from  time  to  time,  accidentally  omitted  their 
tide,  or  style  of  jurisdiction  in  the  letters  of  administration,  by 
them  granted,  have  occasioned  various  contests  in  the  courts  of 
common  law,  concerning  the  validity  of  administrations  executed 
in  virtue  of  such  letters ;  as  the  judgments  upon  the  validity  or 
invalidity  of  them  have  been  also  various.  The  enumeration  of 
which  is  not  material ;  since  there  is  one  safe,  short,  and  plain 
rule,  {viz.  the  inserting  in  all  such  letters  the  style  of  jurisdiction, 
as  well  as  the  name  of  the  ordinary)  which,  being  observed,  is  a 
security  for  ever  against  all  such  contests.     Gibs,  478. 

And  not  only  an  ordinary  or  guardian  of  the  spiritualties,  or 
others  that  be  in  the  place  of  the  ordinary  of  right,  are  within 
this  act ;  but  also  such  as  usurp  the  place,  and  are  in  possession 
by  wrong,  are  to  be  charged  by  this  act     2  Inst.  398. 

To  be  disposed]  If  it  be  demanded  what  interest  the  ordinary 
hath  in  the  goods  of  the  person  intestate,  which  come  to  his 
hands ;  it  is  answered,  that  he  hath  such  an  interest,  as  the  ad- 
ministrator to  whom  administration  is  committed  during  the 
minority  of  an  executor,  to  the  behoof  and  profit  of  the  executor, 
and  not  otherwise,  nor  in  other  manner.  So  as  the  ordinary  may 
administer  for  the  good  of  the  intestate,  but  cannot  give  the 
goods  of  the  intestate,  or  do  any  thing  to  his  prejudice.  2  Inst. 
398. 

Tke  ordinary  ft  am  henceforth  shall  be  bound]  If  goods  of  the 
intestate  come  to  the  hands  of  the  ordinary,  and  he  dieth,  although 
the  words  be  that  the  ordinary  shall  be  bounds  yet  his  executors 
or  administrators  shall  be  charged  in  an  action  of  debt ;  for  when 
this  act  bindeth  the  ordinary,  by  consequence  his  executors  or 
administrators  are  bound.  But  if  the  ordinary  commit  adminis- 
tration to  one,  and  he  taketh  the  goods  into  his  possession  and 
tlieth,  no  action  lieth  against  his  executors.     2  Inst,  398. 

If  the  ordinary  take  goods  into  his  hands  of  the  intestate,  and    [  274  ] 
;after  commit  administration,    and   the  ordinary  retaineth   the 
goods  ;  he  shall  be  charged,  notwithstanding  the  committing  of 
administration.     2  Inst,  398. 
-  Shall  be  bound  to  answer]  At  the  common  law  the  ordinary' 
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might  have  had  trespass  for  ffoods  tak^i  out  of  his  possession : 

but  no  action  did  lie  against  the  ordinary :  but  now  by  this  statute 

an  action  lies  against  nim ;  but  he  cannot  have  action  by  this 

statute.     1  RolL  Abr.  906. 

Ordinary         2.  If  administration  is  denied  by  the  ordinary  to  the  perscm 

"n*y*^        who  is  entitled  to  it,  a  mandamus  will  go  from  the  temporal 

compeUed.   ^.Q^j-fg  ^  grant  it ;  except  a  controversy  is  depending,  whether 

there  is  a  will  or  not;  for  then  (as  HoU  chief  justice  said)  suppose 

the  will  should  prove  good,  what  w^l  the  granting  of  aclministrar 

tion  signify?     Gibs.  478. 

H.  3  G.  2.  K.  and  Betteswartk.  In  the  case  of  a  will,  a  man- 
damus was  granted  to  Dr.  Bettesi^orth,  as  judge  of  the  preroga- 
tive court  of  Canterbury,  to  grant  probate  of  the  earl  of  London- 
derry's will,  to  the  executors  tnerein  named.  The  doctor  returned, 
that  it  was  the  custom  and  practice  of  the  prerogative  court,  that 
if  any  creditor  of  the  deceased  enters  a  caveat  against  granting 
probate,  and  swears  himself  to  be  a  creditor,  there  goes  out  a 
commission  df  appraisement,  till  the  return  whereof  the  judge 
bath  not  used  nor  ought  to  grant  any  probate ;  then  he  sets  out, 
that  two  creditors,  who  swore  to  their  debts,  entered  a  caveat, 
and  prayed  a  commission  of  appraisement;  which  was  decreed 
and  issued,  but  is  not  yet  returnable;  and  for  that  cause  he 
cannot  as  yet  grant  a  probate.  Upon  argument,  the  court  held 
the  return  to  be  ill ;  for  that  the  judge  can  only  stay  the  probate, 
where  there  is  a  contest  about  the  validity  of  the  will.  This 
commission  of  appraisement  can  be  of  no  use  but  to  spend  mcmey, 
and  delay  the  executor  from  getting  in  the  effects  of  the  testator. 
And  by  the  21  H.  8.  c,  5.  the  probate  is  to  be  granted  'with  conr 
t?enient  speed  without  any  jrustratory  delay ,-  and  the  ecclesiastical 
court  shall  never  be  suffered  to  set  up  their  practice  against 
the  law  of  the  land.  And  a  peremptory  mandamus  was  granted. 
Str.  857. 

.    H.  4fG'2.  Smitffs  case.     It  was  moved  for  a  mandamus  to 
Dr.  Bettesworth,  commanding  him  to  grant  administration  to 
Smith  of  the  goods  of  his  deceased  son,  during  the  minority  of 
his  grandson.     Against  this  it  was  insisted,  that  a  father  hath  not 
[  275  ]|     &n  equal  right  with  the  son ;  and  that  the  spiritual  court  hath 
always  considered  these  administrators  only  as  trustees  for  the 
mfant,  and  have  never  kept  to  any  rule  in  granting  them,  but 
according  to  the  circumstances  of  the  family :   where  there  are 
several  in  equal  degree,  as  children,  they  have  always  chosen 
which  they  pleased.     And  by  the  court,  when  we  grant  a  man- 
damus, it  is  to  oblige  the  judge  to  do  right  to  the  party  who  sues 
the  writ ;   but  as  there  is  no  law  which  says  to  whom  these 
administrations  during  minority  shall  be  granted,  there  is  no  law 
to  be  put  in  execution*     In  the  cas6  of  the  next  of  kin,  he  is 
intitkd  dejureg  and  therefore  in  this  case  we  grant  a  mandamus 


223100.     Administration.  *T** 

of  course.     We  will  grant  no  mandamus  in  this  ease.    Str»  ^2. 
[Vid.  infra^  14.] 

M.  7  G.  2.  K.  and  Bettesnwrth.  John  Kynaston,  esq.  made 
his  will,  and  two  persons  executors,  and  left  the  residue  of  his 
personal  estate  to  his  youngest  son  Edward.  The  exeeut(»« 
renounced ;  and  the  residuary  legatee  moved  for  a  mandamus  to 
be  admitted  to  prove  the  will,  and  have  administration  with  the 
will  annexed.  And  a  rule  was  made  to  shew  cause.  On  shewing 
cause,  it  was  insisted,  that  this  case  differed  from  lord  London^ 
derrr/s,  where  the  commission  of  appraisement  was  set  up  agamst 
the  immediate  grant  of  the  probate,  which  the  statute  of  the 
21  /f.  8.  c.  5.  requires  shall  be  without  any  frustratory  delay ; 
and  the  ordinar}'  hath  no  election  there :  whereas  in  the  present 
case,  he  is  not  bound  to  grant  the  administration  to  the  residuary 
l^atee,  none  of  the  statutes  mentioning  him ;  on  the  contrary, 
the  statute  of  the  21  H.  S.  c.  5.,  which  takes  notice  of  the 
renunciation  of  executors,  leaves  the  matter  to  the  election  of  the 
ordinary.  And  of  this  opinion  was  the  court :  who  said,  if  the 
commission  of  appraisement  was  a  grievance,  it  would  be  proper 
matttr  of  appeal,  but  they  could  not  break  into  the  practice  of 
the  court  below.  And  lord  Hardwicke  mentioned  a  case  in 
chancery  before  lord  Macclesfield^  between  Wheeler  and  the 
archbishop  of  Canterbury,  where  it  was  held,  that  these  sort  of 
administrations  are  not  within  the  statute  of  distribution ;  which 
brings  it  to  Smithes  case,  where  a  mandamus  to  grant  admini- 
stration during  the  minority  of  an  executor,  to  the  fa:dier  of  the 
executor,  was  refused;  because  there  was  no  law  obliging  the 
spiritual  court  so  to  do.  And  the  rule  for  a  mandamus  was 
<lischarged.     Sir.  956. 

H.  4  0. 2.  K.  and  Bettesworth.  Mandamus  to  crant  admini- 
stration to  John  CuUom,  of  Joan  his  wife.  Return:  that  by  articles  r  275  ] 
before  marriage  it  was  agreed,  that  the  wife  should  have  power 
to  make  a  will,  and  dispose  of  her  leasehold  estate ;  that  pursuant 
to  this  power,  she  made  a  will,  and  her  mother  executrix,  who 
hath  duly  proved  the  same.  To  this  return  it  was  objected,  that 
she  might  have  things  in  action  not  covered  by  the  deed,  and 
the  husband  was  in  all  events  intitled  to  an  administration  as  to 
them.  Which  was  agreed  to  by  the  court;  and  a  peremptory 
mandamus  was  granted.     Sir.  891. 

T.  126. 2.  K.  and  Bettesfworth.  Mandamus  to  grant  admini- 
stration to  Mr.  Bridgen,  husband  of  the  late  lady  Bellamont 
deceased.  The  dean  of  the  arches  returned,  that  a  suit  had  been 
commenced  before  him,  between  Mr.  Bridgen  and  a  son  of  the 
deceased,  who  claimed  to  be  her  executor  under  a  will  made  by 
her  pursuant  to  a  deed  executed  before  marriage;  whereby  the 
husband  agreed  she  should  have  power  to  make  a  will,  and 
dispose  of  ner  estate;  which  deed  Mr.  Bridgen  had  confessed; 


«76 


CiOlIIjSt^     Administration. 


and  thereupon  sentence  had  been  given  for  the  validity  of  the 
disposition,  but  not  for  any  executorship  created  thereby :  and 
thereupon  a  new  suit  was  instituted  by  the  daughter  against  the 
son  and  Mr.  Bridgen,  for  administration  with  the  will  annexed ; 
which  is  still  depending.  And  upon  consideration  the  court 
declared,  that  no  peremptory  mandamus  ought  to  go :  for  though 
generally  the  husband  is  intitled  to  the  administration  as  next  of 
kin ;  yet  that  is  in  respect  of  the  interest  he  has  in  the  estate, 
and  because  nobody  is  in  equal  degree :  and  that  is  the  reason, 
why  administrations  are  so  often  granted  to  a  residuary  legatee: 
and  though  strictly  speaking  this  is  no  will,  but  rather  an 
appointment  which  is  to  operate  in  equity ;  yet  the  true  question 
is,  whether  this  is  such  an  intestacy  as  is  within  the  meaning  of 
the  statute.  And  the  law,  particularly  the  29  C,  2.  c.  3.,  considers 
Jcmes  covert  as  having  some  right  to  dispose  of  their  effects, 
which  can  only  be  by  the  agreement  of  the  husband,  which 
appears  in  this  case;  and  this  differs  greatly  from  the  case  of 
CtiUom^  where  the  power  was  only  as  to  a  leasehold  estate, 
whereas  she  might  have  other  effects.  The  matter  is  properly 
under  the  consideration  of  the  spiritual  court  to  whom  to  grant 
the  administration,  and  there  is  no  reason  for  us  to  interpose; 
and  therefore  the  return  must  be  allowed.  Str.  1112. 
Refusal  of  3.  The  person  to  whom  administration  is  granted,  may  refuse 
AdbDinistra-  ^o  take  it  upon  him  if  he  will ;  for  the  ordinary  hath  not  power 
to  compel  him  to  accept  it     Swin.  384. 

4.  By  the  statute  of  the  31  Ed.  3.  st.  1.  c.  11.  In  case  where 
a  man  dieth  intestate,  the  ordinary  shall  depute  to  the  next  and 
most  Uvmfid  friends  of  the  deceased,  to  administer  his  goods. 

The  ordinary  shall  depute']  Before  this  statute  the  ordinary 
was  not  compellable  to  grant  administration ;  but  now  by  this  act  he 
is  commanded,  and  thereby  compellable  to  grant  administration ; 
and  a  refusal  to  do  it  is  a  contempt  to  the  king,  and  an  injury  to 
the  party.    9  Co.  40. 

To  the  next  and  most  lawful  friends]  Before  this  act,  the 
ordinaries  might  have  granted  administration  to  whom  they 
pleased ;  but  hereby  they  are  restrained  to  the  next  and  most 
lawful  friends.   9  Co,  40. 

Most  lawful  friends]  That  is,  to  the  next  of  blood,  who  are  not 
attainted  of  treason,  felony,  or  have  other  lawful  disability.  9  Co.  40» 

As,  by  the  9  &  10  fP^  c.  32.  persons  denying  the  Trinity,  or 
asserting  that  there  are  more  Gods  than  one,  or  denying  the 
christian  religion  to  be  true,  or  the  holy  scriptures  to  be  of 
divine  authority,  shall  for  the  second  offence  be  disabled  to  be 
administrators. 

And  by  the  several  acts  for  qualifying  for  offices,  persons  execut- 
ing their  offices  not  being  qualified,  after  the  time  limited  for  their 
qualification  shall  be  expir^,  shall  l^  disabled  to  be  administrators* 


tion. 

[277] 

To  be 
granted  to 
the  widow 
or  next  of 
kin. 
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If  a  bastard  dies  intestate,  without  wife  or  issue,  leaving  a 
personal  estate ;  in  such  case,  the  king  shall  be  intitled,  and  the 
ordinary  shall  grant  administration  to  the  king's  patentee. 
3  Peere  Will.  33. 

And  by  the  statute  of  the  21  H.S,  c.  5.     In  case  any  person 
die  intestate,  or  the  executors  named  in  any  testament  refuse  to 
prove  the  said  testament;   then  the  ordinary,  or  other  person 
having  authority  to  take  probate  of  testaments,  shall  grant  the 
administration  of  the  goods  of  the  testator,  or  person  deceased, 
to  the  widow  of  the  same  'person  deceased^  or  to  the  next  ofkin^  or 
to  bothy  as  by  the  discretion  (3)  of  the  same  ordinary  shall  be 
thought  good.     And  in  case  where  divers  persons  claim  the 
administration  as  next  of  kin,  which  be  equal  in  degree  of  kindred 
to  the  testator  or  person  deceased :  and  where  any  person  only 
desireth  the  administration  as  next  of  kin,  where  indeed  divers 
persons  be  in  equality  of  kindred ;  in  every  such  case  the  ordinary 
to  be  at  his  election  and  liberty  to  accept  any  one  or  more 
making  request,  where  divers  do  require  the  administration :  or 
where  but  one,  or  more  of  them,  and  not  all  being  in  equality  of 
degree,  do  m^e  request ;  then  the  ordinary  to  admit  the  widow,    [  278  3 
and  him  or  them  only  making  request,  or  any  one  of  them, 
at  his  pleasure.  §  3,  4.  \n) 

To  the  wid&iv  of  the  same  person  deceased,  or  to  the  next  of  his 
few]  T.  9  G.  It  was  moved  for  a  mandamus  to  the  official  of 
the  bishop  of  Gloucester  to  commit  administration  to  the  widow 
pf  an  intestate.  But  by  the  court:  That  will  be  to  deprive  the 
ordinary  of  his  election,  in  granting  it  to  her,  or  the  next  of  kin; 
therefore  take  your  mandamus  generally,  to  grant  administration 
of  the  goods  of  the  intestate,     j^r.  552.  (4) 

Or  both']  And  this,  either  jointly  or  separately  (5) :    for  the 

(3)  See  the  cases  of  The  King  v.  Bettestvorthy  supraj  275, 276. 

(n)  The  construction  of  this  statute,  upon  the  proximity  of  degrees, 
must  be  according  to  common  law.     12  Mod,  616. 

(4*)  A  widow  (cousin  german  to  her  deceased  husband)  cannot  take 
administration  in  a  double  capacity,  as  widow  and  one  of  the  next  of 
kin,  under  22  &  23  C.  2.  c.  10.  Per  sir  W.  Wynnes  in  Booth  y.PantoUy 
Mich.  T 1788,  Prerog.  MSS,  Cas.  14.  Administration  was  granted 
to  a  second  wife,  the  first  having  been  divorced  a  vinculo  by  a  royal 
ordinance  in  Denmark  (see  Harford  v.  Morris,  2  Hagg.  Rep,  423.), 
the  parties  divorced  being  both  Danish  subjects.  Rt/an  v.  Ryan, 
2  PhiU.  Rep.  SS2. 

(5)  The  court  prefers  cateris paribus  sole  to  a  joint  administration ;  Soleor  joint 
because  it  is  infinitely  better  for  the  estate.     Administrators  must  adminwtra- 
join  and  be  joined  in  every  act,  which  would  not  only  be  inconvenient  tion. 
to  themselves,  but,  what  is  of  more  consequence,  must  be  inconvenient 
to  those  who  have  demands  on  the  estate,  either  as  creditors  or  as 
entitled  in  distribution.     Wartoick  v.  GrevUhy  1  Phill.  Rep.  126. 

AJbrtioriy  the  court  never  forces  a  joint  administration,  or  grants 
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ordinary  may  grant  several  administrations  of  several  parts  of 
thegoods  of  the  intestate.  •  1  Hollas  Abr.  908. 

Tims  in  the  case  of  Fawity  and  Faisattyy  H.3W.     A  man  died 
intestate,   leaving  a  wife   and  a  brother.     The   ordinary  had 
granted  the  administration  of  some  particular  debts  to  the  brother, 
and  of  the  residue  to  the  wife.     And  a  mandamus  was  moved 
for  to  grant  administration  to  the  wife.     But  by  the  court :  The 
ordinary  may  grant  administration  to  the  brother  as  to  pdrt,  and 
to  the  wife  for  the  rest ;  in  which  case  neither  can  complain^ 
since  the  ordinary  need  not  have  granted  any  part  of  the  admi- 
nistration to  the  party  complaining.     But  if  the  intestate  leave 
a  bond  of  100/.,  the  ordinary  cannot  grant  administration  of  50L 
to  one  person  and  50L  to  another,  because  this  is  an  intire  thing* 
1  Salk.  36. 
Totiwhui-       5^  Kajeme  covert  die  intestate;  administration  of  her  goods 
wife's  cf-     ^  right  appertaineth  to  her  husband,  as  her  nea^t  and  most  UffafiH 
fiicts.  JHend  within  the  statute.     1  RolVsAbr.  910.  (6) 

And  this  is  confirmed  by  the  statute  of  the  29  C  2.  c.  3. 
which  enacteth,  that  the  statute  of  the  22  &  23  C  2.  c.  10.  caa^ 
ceming  the  distribution  of  intestates'  effects,  shall  not  extend  to 
the  estates  of  femes  covert  thai  shall  die  intestatej  but  that  theit 
husbands  may  demand  and  have  administration  of  their  rights^ 

it  to  unwilling  or  adverse  parties ;  because,  as  it  is  necessary  for  them 
to  join  in  every  act,  there  might  be  a  complete  contrariety  of  action, 
and  it  would  be  in  the  power  of  one  of  them  to  defeat  the  whole  admi- 
nistration. fieU  V.  Timistvoodt  2  PhilL  Rep.  ^.  Dampierv,  Colson, 
id.  55.    Fearon  v.  Campion,  Prer.  E.  1".  1739,  MSS.  Cos.  13. 

(6)  This  right  is  exclusive,  and  the  ordinary  has  no  power  to  grant 
administration  to  any  but  the  husband.      Sir  Geo.  Sqpds's  case, 
3  Salk.  22.  Humphreys  v.  Bullen,  I  Atk.  458.   Thus  if  the  husband  dies 
before  he  has  received  a  legacy  left  to  her,  the  administrator  de  bonis 
non  of  the  wife  shall  be  a  trustee  only  for  the  administrator  of  the 
husband.     Humphreys  v.  Bullen.     In  Elliot  v.  Collier,  3  Atk.  527*) 
it  is  said,  that  though  the  ecclesiastical  courts  are  bound  by  the 
statute  to  grant  admmistration  to  the  next  of  kin  of  a  wife,  yet  that 
does  not  bind  the  right  in  equity ;  for  a  surviving  husband  has  her 
whoU  right  vested  in  him  at  the  time  of  her  death,  and  her  idiole 
property  belongs  to  him.     Again,  where  Kfeme  covert  has  a  power  to 
dispose  of  her  estate  by  will,  the  writing  she  leaves  ought  first  to  be 
propounded  as  a  will  in  the  spiritual  court :  and  if  no  executor  is 
appointed,  they  will  grant  administration  to  the  husband,  with  th^ 
unll  annexed.    Ross  v.  Ewer,  3  Atk.  160.    In  Browning  v.  Ream, 
2  PhilL  Rep.  57-9  administration  of  a  wife's  effects  was  refused  to 
the  husband,  on  the  ground  that  his  marriage  had  been  illegally  con* 
tracted  with  an  idiot,  not  enjoying  a  kicid  interval  at  the  time  of  her 
marriage.  In  this  case  a  vermct  on  a  writ  de  lunatico  inquirendo,  taken 
out  six  months  ff^er  her  marriage,  had  found  her  incapable  from  tvo 
years  before  that  event.    And  see  15  G.  2.  «.  30. 
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credits^  and  oiker  personal  estates^  and  recaoer  and  enjoy  the  same^ 
as  they  might  have  done  before  the  making  of  the  said  act*  29  C.  2. 
c.  S.  §  5.  (o) 

And  if  the  husband  die  before  administration  taken  by  him ; 
his  executors  or  administrators,  and  not  the  wife's  next  of  kin, 
shall  be  intitled  in  equity.     1  P.  JV.  3Sl. 

As  in  the  case  o(  Elliot  and  Collier^  July  1, 1747 :  One  ques-  [  279  ] 
tion  in  the  cause  was,  whether  the  husband  dying  without  ad- 
ministering to  the  personal  estate  the  wife  had  in  her  own  right, 
it  shall  go  to  the  next  of  kin  of  the  wife,  or  to  the  representative 
of  the  husband.  By  lord  Hardmcke:  The  representative  of  the 
wife  has  no  right  to  an  account  of  her  perscmal  estate.  That 
point  doth  not  follow  barely  the  legal  right  of  administration ; 
for  though  the  ecclesiastical  court  are  bound  by  act  of  parliament 
to  grant  the  administration  to  the  next  of  kin  to  the  wife,  yet 
that  doth  not  bind  the  right  in  this  court.  For  the  husband 
surviving  the  wife,  her  whole  estate  vested  in  him  at  the  time  of 
her  death.  There  are  several  cases  where  it  has  been  held,  that 
though  the  ecclesiastical  court  are  bound  to  grant  administration 
by[dl  Ed.  3.  c.  11.,  yet  those  persons  have  been  looked  upon  in 
this  court  as  mere  trustees.  Suppose  the  wife  had  survived  the 
Lusband,  only  such  part  of  her  personal  estate  as  had  continued 
€hoses  in  action  would  have  survived  to  her ;  for  whatever  he  had 
Teduced  into  possession,  would  have  been  the  husband's.  Upon 
the  equity  of  the  statute  of  distribution,  this  court  makes  an  ad^ 
w^inistraior  de  bonis  nbn  only  a  trustee  for  such  part  of  the  testae 
tor's  personal  estate  as  is  undisposed  oS^  tot  his  next  c^  kin. 
Therefore  I  am  of  opinion,  the  husband's  representative  is  in* 
titled  to  the  wife's  personal  estate,  and  that  it  vested  in  the  hus* 
hand  heSore  administration  was  taken  out.     3  Atk.  526.  (7) 

(o)  Vide  infrat  Distribution^  for  the  explanation  of  this  statute. 

(7)  A  husband  appoints  his  wife  executrix  and  residuary  legatee ; 
they  are  drowned  by  the  same  shipwreck ;  and  no  proof  being  adduced 
that  the  wife  survived,  it  was  assumed  that  they  perished  at  the  same 
moment,  and  administration  was  granted  to  the  representatives  of  the 
husband.  Taylor  v.  Diplock,  2  PhUL  Rep,  261.  See  also  Wright  v. 
Nethennoodf  or  Sarmttda,  id.  266. 277. ;  and  2  Salk.  by  Evans,  593. 

In  Creneral  Stantoix's  case  (see  Feame's  Posthumous  Works,  S70> 
a  father  and  daughter  perished  at  sea  in  the  same  storm.  Had  the 
daughter  survived  the  father,  a  different  representative  would  have 
been  entitled  to  claim  under  her.  It  was  argued  by  those  who 
would  be  benefited  by  the  fether's  survivorship,  mat  the  general  was 
toost  likely  on  deck  holding  to  the  rigging  while  the  daughter  in  the 
cabin  met  an  earlier  death.  Their  difference  of  ages,  constitution,  &c. 
was  advanced  on  the  other  side ;  and  it  was  contended  thereupon 
that  the  daughter  in  all  probability  was  longer  in  dying  than  the 
fiMlicr.    A  cJum  was  also  brought  forward  by  the  representative  of 
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But  if  the  wife  was  executrix  to  another;  then,  as  to  the 

goods  which  she  had  in  that  capacity,  administration  must  be 

granted  to  the  next  of  kin  to  the  testator.     [Sir  George  Sand£s 

case,]  3  Salk.  21. 

To  the  fa-        g^  Administration  may  be  granted  of  the  goods  of  the   son 

tjier,  of       ^^  daughter,  to  the  father  or  mother,  as  next  of  blood.    Ltm  of 

thdi?  chU.     Test.  466. 

A^'s  ef-  Y.  If  one  dies  intestate,   leaving  a  grandmother  and  uncles 

To  the         ^iid  aunts ;  the  grandmother  is  intitled  to  the  administration,  in 
grandmo-     exclusion  of  the  uncles  and  aunts.     Pre.  Cha.  527. 
uiicl**and        ^'  ^^  ^^^^  be  grandfather,  father,  and  >son ;  and  the  father 
aunts.  ^i^s  intestate :  the  son  shall  have  the  administration,  and  not  the 

To  the  son    grandfather.     2  Vein.  125. 

before  the  g^  Administration  must  be  granted  to  the^  brother  of  the  half 
father?  blood  before  the  uncle;  for  he  has  the  immediate  blood  of  the 
Half  blood,  father,  which  the  uncle  hath  not.     ^Brawn's  case,  5  E(L  6.,  cited 

in  Collingwood  v.  Pace^"}  1  Ventr.  424. 
[  280  ]        -^^^  ^®  ^^1^  blood  in  this  respect  is  esteemed  as  near  as  the 
whole.     But  if  there  is  a  brother,  and  a  sister  of  the  half  blood, 
and  the  sister  is  married ;  then  it  must  be  granted  to  the  brother, 
and  not  to  her  and  her  husband ;  because  in  effect  it  makes  the 
husband  administrator,  who  is  not  of  kin  to  the  intestate :  and 
if  she  die,  the  husband  would  still  continue  administrator,  and 
so  might  possess  himself  of  the  whole  personal  estate.    S  Salk.  21. 
In  general,       10.  Generally,  by  the  statute  aforesaid,  administration  shall 
to  Ae  next    be  granted  to  the  wife  or  next  of  kindred:  and  who  these  next  of 
dred.  (8)      Icindred  are,  will  fall  in  more  properly  under  the  head  concern* 
ing  distribution. 


a  second  wife  of  the  general,  who  perished  at  the  same  time.  Lord 
Mansfield  recommended  a  compromise ;  saying,  there  was  no  legal 
principle  on  which  he  could  decide  it. 

A  jury  in  Wales  found,  that  of  a  father  and  son  hanged  in  one  car^ 
the  latter,  by  appearing  to  struggle  longest,  became  seised  of  an  estate 
in  fee  by  survivorship ;  so  that  his  seisin  gave  his  widow  a  verdict  for 
her  dower.     Broughton  v.  Randall,  Cro.  El.  503. 

(8)  Where  there  are  several  next  of  kin  in  equal  degrees,  adminis- 
tration is  granted  to  the  person  who  unites  the  majority  of  interests, 
unless  there  is  some  ground  of  objection,  or  some  reason  for  preferring 
another.  Budd  v.  Silver,  2Phill.  Rep,  115.  Primogeniture  aliwe, 
without  support  of  majority  of  the  parties  interested,  gives  an  elder 
brother  no  right  to  an  administration.  Earl  of  Warwick  v.  GreviUe, 
1  Phill.  Rep.  123.  Cateris  paribus,  a  man  accustomed  to  busines^ 
fixed  on  by  majority  of  next  of  kin,  is  preferred  as  an  administrator. 
Williams  v.  Wilkins,  2  Phill.  Rep.  100.  The  application  of  a  married 
sister  to  be  joined  in  an  administration  with  her  two  brothers,  was  over- 
ruled where  the  latter  objected  to  her  being  joined ;  for  the  brothers 
have  a  majority  of  interests.  Nor  will  the  court  force  a  joint  admi- 
nistration on  unwilling  parties ;  nor  grant  firom  the  residuary  legatees 


dMillB^     Administration.  280 

11.  There  is  one  exception  to  the  rule  about  the  next  of  kin,  Readuaiy 
in  case  where  the  executor  reiuseth,  or  accepting  dies  intestate ;  legatee^  or 
and  that  is,  with  respect  to  the  residuary  l^atee :  who  being  JJ^Jj^^ 
intitled  to  what  remains  after  debts  and  legacies  paid,  hath  the 
first  and  best  title  to  be  administrator  of  the  estate ;  as  was  agreed 
in  the  case  of  Thomas  and  Butler^  T.  24  C.  2.     For  this  taketh 
away  the  presumption  of  the  statute,  that  the  testator  would 
have  given  it  to  the  next  of  kin,     CHbs.  479.   [  Thomas  v.  Butler.^ 
1  Fentr.  217.  (9) 

And  by  King  lord  chancellor,  M,  1 725.  Notwithstanding  the 
statute  oi  Hen,  8.  administrations  have  been  granted  to  the  prin- 
cipal creditor  from  the  next  of  kin,  by  the  opinion  of  both  civil 
and  common  lawyers ;  where  it  is  visible,  that  the  next  of  kin 
cannot  have  any  advantage  or  benefit  of  the  estate.  And  this 
hath  been  always  taken  to  be  out  of  the  statute.  Viner^  Execu- 
te's, K.  ^4. 

But  this,  as  it  seemeth,  should  be  understood  only  in  case 
where  the  kindred  refuse  to  accept  the  administration.     And  the 
practice  is  usually  for  the  ordinary  first  to  issue  a  citation  for  the 
nett  of  kin  in  special,  and  all  others  in  general,  to  accept  or 
refuse  letters  of  administration,  or  shew  cause  why  the  same 
should  not  be  granted  to  a  creditor.     And  such  creditor  must 
make  an  affidavit  of  his  debt,  and  therein  set  forth  how  much 
it  is,  and  how  due.     And  in  case  there  are  several  creditors,  the 
court  generally  obl^es  them  to  enter  into  articles  and  bond  of 
tiverage.     For  this  kind  of  administration  being  out  of  the  afore- 
said statutes,  the  same  falls  back  upon  the  original  power  which 
the  ordinary  had  at  common  law ;  whereby  he  may  grant  ad- 


toa  nominee  where  the  parties  cannot  agree.    Dumpier  and  Dampier 
^'  Colson,  2Phill.  Rep.  54. 

The  wishes  of  creditors,  as  to  the  appointment  of  an  administrator, 
^e  not  in  all  cases  of  weight,  but  are  entitled  to  consideration  where 
the  estate  is  considerable,  the  demands  heavy,  and  the  solvency  in  the 
slightest  degree  doubtful.     Warwick  v.  Greville,  1  Phill,  Rep.  127. 

(9)  Residuary  legatees,  even  where  there  is  no  prospect  of  any  re- 
tt'due,  are  entitled  to  administration  de  bonis  in  preference  to  legatees 
and  annuitants.   Atkinson  v.  Barnard^  2  Phill.  Rep,  316.  See  Thomas 
?.  Buder^  1  Ventrisy  217.    But  residuary  legatees  for  life,  taking  ad- 
ministration with  the  will  annexed,  were  called  on  to  give  some  se- 
curity.    FrisweU  v.  Moore,  S  PhilL  Rep.  139.     The  husband  of  a 
substituted  residuary  legatee  is  entitled  to  administration  in  preference 
to  the  husband  of  the  sole  executrix  and  residuary  legatee  for  life ; 
both  parties  being  widowers.    WetdrUl  v.  Wright  and  others^  2Phill. 
Rep.  243.     Com.  Dig.  Administration  (B.  C).      Sparke  v.  Denne, 
Sir  W.  Jones y  225. 

VOL.  rv.  X 
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ministration  to  whom  he  pleases,  and  OMtisequently  may  insist 

upon  sach  terms  as  he  thinks  reasonable.  (1) 

[  281  ]        l^'  Thcr^  ^6  ^so  other  administrations,  which  are  not  within 

Temporary   the  Statutes  aforesaid  (p) :    As,   administration  during  absence 

administra-  ^q^  of  the  kingdom.     Concerning  which,  in  the  case  of  Clare 

dSriiig  ab-    ^^  Hedges,  E.  3  W.  it  was  held  clearly  by  the  court,  that  sudi 

■ence  out      administration  is  grantable  by  law,  and  that  it  may  be  a  great 

of  the  king,  conveniency  so  to  do ;  for  if  the  next  of  kin  be  beyond  sea,  and 

such  administration  could  not  be  granted,  the  debts  due  to  the 

intestate  might  be  lost.     1  Lutw.  342. 

And  in  the  ca§e  of  Slatei'  and  May,  M.  3  An.  Holt  chief 
justice  said,  that  it  was  reasonable  there  should  be  such  an  ad- 
ministrator, and  that  this  kind  of  administration  stood  upon  the 
same  reason  as  an  administration  during  the  minority  of  an  ex- 
ecutor, namely,  that  there  should  be  one  to  mani^e  the  estate 
of  the  testator,  till  the  person  appointed  by  him  is  able.  2  L. 
Bayfm.  1071. 

[By  38  G.  3.  c.  87.  At  the  expiration  of  twelve  calendar 
months  from  the  death  of  any  testator,  if  the  executors  or  execu- 
tor to  whom  probate  of  the  will  shall  have  been  granted,  are  or 
is  then  residing  out  of  the  jm*isdiction  of  his  majesty's  courts  of 

(1)  The  right  of  a  creditor  is  only  this  ;  he  cannot  be  paid  his  debt 
till  a  representation  to  the  deceased  is  made :  he  can  then  call  on  all 
who  have  a  right  to  administer.  Thus,  also,  if  before  an  administra- 
tion is  granted  a  will  be  produced,  the  creditor  has  no  right  to  con- 
tradict or  deny  it ;  for  if  there  is  a  will,  or  a  next  of  kin  claims  tfie 
administration,  then  a  person  offers  to  make  himself  a  representative, 
and  the  creditor  gets  all  he  has  a  right  to.  1  Phill.Rep,  177.  The 
court  does  sometimes  grant  administration  to  more  creditors  than 
one ;  but  it  prefers  that  one  should  be  fixed  on.  Harrison  and  others 
V.  All  persons  in  general ^  2  PhUl,  Rep.  249.  On  a  decree  issuing 
to  shew  cause  why  administration  should  not  be  committed  to  A*  B., 
a  creditor  or  legatee,  C.  2^.,  another  creditor  or  person  may  be  sub- 
stituted on  the  appearance  day,  and  administration  may  be  granted 
to  him.  Maidman  v.  All  persons  in  general,  \  PhilL  Rep,  5\»  A 
creditor  in  possession  of  an  administration  may  contest  a  suit  against 
a  person  asserting  himself  to  be  next  of  kin ;  tor  the  administration  is 
not  to  be  revoked  on  mere  suggestion.  Elme  v.  Da  Costa,  1  PAttf. 
Rep.  173.  A  creditor  having  administration  may  oppose  a  will  pro- 
duced without  costs,  as  he  might  do,  if  opposed  by  next  of  kin.  Si) 
where  an  executor,  having  probate,  opposes  a  later  will.  Anon,  per 
Sir  Edward  Simpson,  1  Phill,  Rep,  160.  Administration  granted  to 
a  creditor  was  revoked,  where  having  settled  his  own  debt,  he  had 
gone  away.     Jenkins*^  case,  3  Phill.  Rep,  33. 

(p)  These  administrations  not  being  within  the  statute  21  H.  8.  c,  5,, 
the  ordinary  is  not  bound  to  grant  them  to  the  next  of  kin.  See 
Briers  v.  Goddard,  Hob.  250.  Thomas  v.  Butler,  1  Vent,  219.  and 
SIwmVA's  case,  supra,  2.  and  infra,  14. 
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law  and  equity,  it  shall  be  lawful  for  the  ecclesiastical  court 
which  hath  granted  probate  of  such  will,  upon  the  application 
of  any  creditor,  next  of  kin,  or  legatee,  to  grant  a  special  ad- 
ministration as  hereinafter  is  mentioned;  which  administration 
shall  be  written  or  printed  upon  paper  or  parchment  stamped 
only  with  one  5s.  stamp,  and  shall  pay  no  further  or  other  duty 
to  his  majesty,  his  heirs  or  successors.  §  1 . 

The  party  applying  to  the  said  court  to  grant  such  adminLsr- 
tration,  i^all  make  an  affidavit  in  the  following  words,  or  to  the 
eflfect  following,  viz, 

^  1  A.  B.  of do  swear  that  there  is  due  and  owing  to  me 

on  bond  or  simple  contract,  [or,  on  account  unsettled,  as  the 
case  may  happen  to  be^  {in  *ixkich  loiter  case  he  shall  ^(x^ar  to  the 
best  of  his  belief  ow^,)]  from  the  estate  and  effects  of- de- 
ceased, the  sum  of—* — ,  and  thatC  /).,  the  only  executor  ca- 
pable of  acting,  and  to  whom  probate  hath  been  granted,  hath 
departed  this  kingdom,  and  is  now  out  of  the  jurisdiction  of  his 
majesty's  courts  of  law  and  equity,  and  that  this  deponent  is  de- 
sirous of  exhibiting  a  bill  in  equity  in  his  majesty's  court  of  ■  - 
for  the  purpose  of  being  paid  his  demand  out  of  the  assets  of  the 
said  testator."     38  G.  3.  c.  87.  §  2. 

And  the  administration  to  be  granted  pursuant  to  this  act 
shall  be  in-  the  form  annexed  to  this  section.     Id.  §  3. 

by  divine  providence,  archbishop  of  Canterbury,  primate  of  all 
England  and  metropolitan,  to  our  well-beloved  in  Christ 
greeting :  Whereas  it  hath  been  alleged  before  the  worshipful 
doctor  of  laws,  surrogate  of  doctor  of  laws,  master,  keeper,  or 

commissary  of  our  prerogative  court  of  Canterbury  lawfully  consti- 
tuted by  you  the  said  that  did,  whilst  living,  and  of 
sound  mind,  memory,  and  understanding,  make  and  duly  execute 
his  last  win  and  testament  in  writing,  and  did  therefore  nominate, 
constitute,  and  appoint,  his  executors,  (or  sole 
executor)  who  in  the  month  of  proved  the  said  will  by  the 
authority  of  our  said  court,  and  now  reside  (or  resides)  out  of  this 
kingdom,  and  out  of  the  jurisdiction  of  his  majesty's  courts  of  law 
and  equity  (as  in  and  by  an  affidavit  duly  made  and  sworn  to  by 
and  brought  into  and  left  in  the  registry  of  our  said  court,  reference 
being  thereunto  had,  will  more  fully  and  at  large  appear) :  And 
whereas  the  surrogate  aforesaid,  having  duly  considered  the  premises, 
did,  at  the  petition  of  the  said  decree  letters  of  adminis- 
tration of  all  and  singular  thegoods^  chattels,  and  credits  of  the  said 

deceased,  to  be  committed  and  granted  to  you  the 
said  named  by  or  on  the  behalf  of  the  said 

a  creditor,  (legatee)  or  (one  of  the  next  kin)  of  the  said  deceased  \(u 
the  ease  may  he^  limited  for  the  purpose,  to  become  and  be  made  a 
party  to  a  bill  orl^iills  to  be  exhibited  against  you  in  any  of  his  ma- 
jesty's courts  of  eqtuty,  and  to  carry  the  decree  or  decrees  of  any  of 
the  said  court  or  courts  into  effect,  but  no  further  or  otherwise  (jus- 
tice so  requiring) :  And  we  being  desirous  that  the  said  goods,  chat- 

X  2 
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tela,  and  credits  may  be  well  and  faithfully  administered,  applied, 
and  disposed  of  according  to  law,  do  therefore,  by  these  presents, 
grant  full  power  and  autboritv  to  you,  in  whose  fidelity  we  confide, 
to  administer,  and  faithfully  dispose  of  the  said  goods,  chattels,  and 
credits,  according  to  the  tenor  and  effect  of  the  said  will  limited  as 
aforesaid,  so  far  as  such  goods,  chattels,  and  credits  of  the  deceased 
will  thereto  extend,  and  the  law  requires,  you  having  been  already 
swoni  well  and  faithfully  to  administer  the  same,  and  make  a  true 
and  perfect  inventory  of  all  and  singular  the  said  goods,  chattels, 
and  credits,  so  far  as  the  same  may  come  to  your  hands,  and  to  ex- 
hibit the  same  into  the  registry  of  our  said  prerogative  court  of  Can- 
terbury, on  or  before  the  next  ensuing,  and  also 
to  render  a  just  and  true  account  thereof:  And  we  do  by  these  pre- 
sents ordain  and  constitute  you  administrator  of  all  and  singular  the 
goods,  chattels,  and  credits  of  the  said  deceased,  limited  as  aforesaid, 
but  no  further  or  otherwise. 

Given  at  London,  the  day  of  in  the 

year  of  our  Lord  and  in  the  year  of 

our  translation. 

And  the  court  of  equity  in  which  the  suit  is  depending  may, 

.    if  needful,  appoint  any  person  to  collect  in  any  outstanding  debts 

or  effects  due  to  such  estate,  and  to  give  discharges  for  the  same, 

such  persons  giving  security  in  the  usual  manner  duly  to  account 

for  the  same.     38  G.  3.  c.  87.   $  4. 

The  accountant-general  of  chancery,  or  the  secretary  or  de- 
puty-secretary of  the  bank  of  England,  may  transfer,  and  the 
bank  may  suffer  a  transfer  to  be  made  of  any  stock  belonging  to 
the  estate  of  such  deceased  person  into  the  name  of  the  accoun- 
tant-general, in  trust  for  such  purposes  as  the  court  shall  direct 
in  any  suit  in  which  the  person  to  whom  such  administration 
hath  been  granted  shall  be  a  party ;  but  if  the  executors  capable 
of  acting  as  such  shall  return  to  andreside  within  the  jurisdiction 
of  any  of  the  said  courts  pending  such  suit,  they  shall  be  made 
parties  to  the  suit,  and  the  costs  incurred  by  granting  such  ad- 
ministration and  proceeding  in  such  suit  against  such  administra- 
tor, shall  be  paid  by  such  person,  or  out  of  such  fiind  as  the 
court  shall  direct     Id.  §  5. 281.] 

And  the  authority  of  an  administrator,  appointed  according  to 
the  provisions  of  this  act  during  the  absence  of  an  executor  firom 
this  country,  does  not  become  actually  void  upon  the  death  of 
such  executor,  but  is  only  voidable.  (2)  The  administration  is 
not  for  a  limited  period,  but  for  a  limited  purpose :  viz.  to  be 
made  a  party  to  suits  in  equity :  and  the  effect  of  the  return  of 
he  executor  is,  that  he  must  be  made  a  party  in  the  usual 
course-:   and  then   the   temporary  administrator  may  account, 


(2)  Taynion  v.  Hannay^  3  Bos*  4r  Pul.  26. 
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have  his  costs,  and  be  discharged,  but  the  proceedings  had  are 
not  put  an  end  to.  (3) 

13.  Also,  administration  pending  a  suit;   or,  if  there  be  no  Penderut 
controversy,  then  until  the  executor  comes  in  ;  which,  as  well  as  '***• 
the  last  before  mentioned,  do  &11  of  course,  as  soon  as  the  con- 
sideration ceaseth  upon  which  they  were  first  granted.  Gibs.  574. 
^Bac.Abr.4fl5.    2  P.  Will.  576.  {q) 

Nov.  23, 1 749 ;  Knight  and  Duplessis.  The  heir  at  law  brought 
a  bill  to  controvert  the  will,  and  moved  for  an  injunction  to  stay 
the  defendant  from  receiving  the  personal  or  the  rents  and  profits 
of  the  real  estate,  and  to  have  a  receiver  appointed,  on  the 
ground  that  there  was  a  dispute  in  the  ecclesiastical  court  con- 
cerning the  probate;  which  not  being  yet  granted,  there  was 
none  to  get  in  the  debts,  therefore  this  court  should  appoint  a 
receiver ;  and  as  to  the  real  estate,  the  tenants  will  not  pay  the 
rents  to  any  of  the  contending  parties,  so  that  they  are  in  danger 
of  being  lost.  By  lord  Hardmcke :  This  is  a  very  early  motion 
ibr  a  receiver;  and  no  ground  for  it;  nor  the  least  colour  as  to 
die  personal  estate.  For  if  the  litigation  in  the  ecclesiastical 
court  is  likely  to  be  long,  the  court  has  jurisdiction  to  grant  ad- 
ministration pendente  lite^  which  administrator  may  maintain  an 
action  to  recover  the  debts,  whereby  no  loss  can  be  to  the  per-  [  289  ] 
sonal  estate.  Nor  is  there  any  rule,  that  on  a  dispute  in  the 
ecclesiastical  court  concerning  a  probate,  this  court  should  appoint 
a  receiver  of  the  personal  estate.     1  Vezey^  324.  (4) 

14.  An  infant,  how  young  soever  he  be,  maybe  executor;  During  the 
yet  the  execution  of  the  will  shall  not  be  committed  unto  him,  nunority  of 
until  he  attdn  the  age  of  seventeen  years ;   for  administration  ^^^xot 


(3)  Raynsford  v.  Tat/nton,  7  Ves.  460. 467.  See  Slater  v.  Mai^f 
%Ld.  Raym.  lOni^ 

(q)  And  such  administrator  may  maintain  an  action  for  recovering 
the  debts  due  to  the  deceased.  Walker  v.  JVoolastoUf  2  P.  Wm$.  576. 
WiUis  V.  Rich,  2  Atk.  285. 

(4)  In  King  v.  King,  the  court  of  chancery  interfered  by  appoint- 
ing a  receiver.  6  Ves.  172.  So  in  Atkinson  v.  Henshaxv,2Ves.  Sf  B. 
85»  Ball  v.  Oliver,  id.  96.  But  in  Richards  v.  Chave,  12  Ves,  4?62., 
the  court  refused  to  interfere  on  the  mere  ground  that  two  wills  were 
in  controversy  in  the  spiritual  court,  and  where  no  special  case  was 
made  out,  as  that  the  property  was  in  danger  and  could  not  be  secured 
by  administration  pendente  lite.  Such  an  administrator  may  bring 
ejectments,  Wills  v.  Rich,  2  Atk.  285.  Walker  v.  Woolaston,  2  P.  Wms. 
576.  2  Stra.  917.  His  business  is  to  collect  debts ;  but  he  is  not 
liable,  to  interest  for  a  balance  in  his  hands  during  pendeticy  of  the 
suit  in  the  ecclesiastical  court ;  nor  until  a  bill  is  filed,  and  he  is  called 
on  to  lodge  it  in  court.  Gallivan  v.  Evans,  1  Ball  8f  Beat,  Rep.  191. 
He  has  no  authority  to  pay  legacies ;  yet  if  paid  honajide,  shall  have 
credit  for  them.    Adair  v.  Shatio,  1  Sch.  Sf  Lef*  254;. 

X  3 


98S  ^ill0.     Administration. 

by  adsd-     granted  durante  minore  tetate  ceaseth,  when  die  In&nt  executor 
"»*wtor.     attains  to  the  age  of  seventeen  years.     Snxiin.  S31. 

And  Dr.  Swinburne  says,  if  it  be  a  female  infant,  and  married 
to  a  man  of  seventeen  years  of  age  or  more,  it  is  then  as  if  her- 
self were  of  that  age,  and  her  husband  shall  have  the  execution  of 
the  will  and  administration  thereof.     Smn,  331. 

And  in  Princes  case,  5  Co.  29.,  it  is  said  to  have  been  adjudged, 
that  if  administration  is  granted  during  the  minority  of  a  woman, 
and  she  takes  a  husband  of  age,  the  administration  ceaseth ;  for 
that  she  hath  a  husband  who  may  administer  as  executor. 

But  in  the  case  of  Jones  and  the  earl  of  Strafford.^  M,  1 730., 
it  was  determined,  that  where  administration  is  granted  during 
the  minority  of  an  infant  executrix  under  seventeen,  and  she 
marries  a  husband  of  full  age ;  this  doth  not  determine  the  ad- 
ministration* By  Kir^  lord  chancellor  and  Bmpnond  chief 
justice.    3  P.  Will.  88. 

But  although  an  administration  during  the  minority  of  an 
infant  executor  ceaseth  at  his  age  of  seventeen  years ;  yet  an  ad- 
ministration during  the  minority  of  an  infant  administrator  ceaseth 
not  until  his  age  of  twenty-one.     As  in  the  case  of  Freke  and 
Thomas^  E.  IS  W.     Debt  upon  bond  brought  by  an  adminis- 
trator during  the  minority  of  an  administrator.     Upon  demurrer 
to  the  declaration,  exception  for  the  defendant  was  taken,  that  it 
appeared  upon  the  declaration,  that  he,  during  the  minority  of 
whom  administration  was  granted  to  the  plaintiff  was  above  the 
age  of  seventeen,  and  so  the  administration  determined  :  that  this 
case  doth  not  differ  in  reason  from  the  case  of  an  administrator 
during  the  minority  of  an  executor,  which  determines  at  the  age 
of  seventeen ;  nor  from  the  case  where  a  woman  executrix  under 
the  age  of  seventeen  marries  a  husband  above  the  age  of  seven- 
teen :  for  the  only  thing  that  the  law  considers,  is  the  ability  of 
the  person  to  administer  the  estate  of  the  dead,  who  ought  \o 
have  the  administration  of  it,  which  ought  to  be  the  same  in  both 
[  283  ]    cases ;  and  in  VaugK  98.  the  rule  of  averment  of  the  age  of  an 
administrator  or  executor  to  be  under  seventeen,  is  eaually  put 
to  both ;  and  the  statute  of  distribution  will  make  no  oifference, 
because  an  infant  may  find  sureties,  though  he  cannot  be  bound 
himself.     But  not  allowed :  For  by  Holt  chief  justice,  there  is  a 
difference  between  administration  during  the  minority  of  an  exe- 
cutor, and  of  another  person ;    for  an  administrator  during  the 
minority  of  a  residuary  legatee,  ought  to  be  understood  to  be 
during  his  legal  minority  ;    for  the  authority  that  the  admi- 
nistrator hath,  is  given  to  him  by  the  statute ;  and  an  infant  hath 
not  been  adjudged  a  legal  person,  to  be  intrusted  with  the  manage- 
ment of  an  estate.     But  an  executor,  who  comes  in  by  the  act  of 
the  party  himself)  hath  been  adjudged  capable  to  administer  at 
seventeen.     But  the  law  in  the  exposition  of  a  statute  will  n«t 
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make  such  construction.  And  care  is  taken  of  the  administration, 
by  the  commission  of  administration  during  his  minority  to  his 
next  friend.  And  this  is  the  opinion  of  the  civilians,  and  it  hath 
been  held  accordingly  by  the  commissioners  delegate.  And  there- 
fore judgment  was  given  for  the  plaintiff.     L.  Raym.  667.  (5) 

And  this  is  by  construction  of  the  statute  of  distribution,  which 
requireth  that  the  administrators  shall  enter  into  bond.  1  Salk,  39. 
And  the  like  was  determined  in  the  case  oi  Atkinson  and  Cornish^ 
E.  10  W.JL  Rai/m.  338.  And  afterwards,  in  the  case  ol  Edmund 
and  SAcdeTf  71  7  An.  wherein  this  distinction  was  taken,  that  the 
age  of  seventeen  years  allowed  to  be  the  age  when  an  exeaUor 
may  take  the  executorship  upon  himself,  is  in  conformity  to  the 
spiritual  law,  which  allows  an  infant  of  seventeen  years  to  be  a 
proctor  or  agent  for  another ;  but  administration  is  granted  by 
the  authority  of  the  statute  of  the  31  Ed.  3.  and  therefore  the 
person  who  has  administration  granted  to  him  ought  to  be  ca- 
pable by  the  commmi  law,  by  which  the  legal  age  is  twenty-one, 
and,  consequently,  administration  granted  to  another  during  his 
minority,  does  not  determine  till  his  age  of  twenty-one  years. 
Comyns^  159. 

If  an  action  be  brought  by  an  administrator  during  the  mi- 
nority rf  an  executor,  he  must  aver,  that  the  executor  is  within 
die  age  of  seventeen  years,  otherwise  it  is  an  error ;  but  if  an 
action  be  brought  against  such  an  administrator,  there  needs 
no  such  averment,  because  the  plaintiff  is  a  stranger  to  the  de- 
fendant's power.     H.ISJ.  Carver  and  Haslerigg,  Hob.  251. 

There  were  two  executors,  and  one  of  them  was  an  infant ;  [  284  ] 
and  whether  he  must  be  joined  in  the  action  with  the  other  as 
plaintiff,  was  the  question :  It  was  objected  that  he  must  not, 
becauise  an  infant  cannot  make  a  warrant  of  attorney ;  and  if  he 
could,  he  cannot  instruct  him.  Adjudged,  they  may  both  sue 
by  their  attorney,  because  they  both  represent  the  person  of  the 
testator,  and  sue  in  the  right  of  another,  and  therefore  the  in- 
fant must  be  joined  with  tne  other.  Foo^ith  and  Tremain,  H. 
21  &  22  C.  2.  1  Mod.  47.  I  Sid.  449.   1  Ventr.  102. 

Where  administratioit  is  granted  during  the  minority  of  divers 


>  (5)  When  the  next  of  kin  are  in  their  infancy,  as  at  10  or  12  years 
old,  the  court  assigns  the  guardianship  ex  officio  without  considering 
the  infant's  choice.  When  the  minor  is  of  age  of  disci'etion  to  elect, 
he  is  allowed  to  make  a  choice  for  himself,  and  the  court-will  confirm 
his  nomination  ;  but,  if  he  makes  an  improper  choice,  the  court  will 
control  it,  and  expects  the  guardianship  to  be  renounced  by  the  next 
of  kin.  In  Ozeland  v.  Pole,  Prerog.  Hil.  T.  1787,  Dr.  Calvert  held, 
that  the  choice  of  a  minor  of  20  years,  no  satisfactory  reason  being 
shewn  why  it  should  be  controlled,  ought  to  be  admitted.    M^S. 
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executors ;  he  that  comes  first  of  age  shall  prove  the  will,  and 
the  administration  ceaseth.     Law  of  Test.  473,  47ir« 

So  if  one  maketh  two  executors,  one  of  the  age  of  seventeen, 
and  the  other  under;  administration  during  the  minority  of  him 
that  is  under  age  is  void :  because  he  that  is  of  the  age  of  seven- 
teen may  execute  the  will.     1  Bramd.  46. 

And  it  is  said,  that  the  ordinary  may  grant  administration 
during  the  minority  of  an  in&nt  to  whom  he  pleases;  for  the 
next  of  kin,  in  respect  to  administrations,  only  concemeth  the 
infant,  and  not  the  person  who  is  employed  for  the  infant  until 
he  comes  of  age.     Fitz-^Gib.  163.     Bamardtst,  Cha.  Ca.  22. 

So  in  the  case  of  K.  and  Bettesnxxnih^  M.  ^  G.  2.  a  mandamus 
was  moved  for,  to  be  directed  to  the  judge  of  the  prerogative 
court,  to  grant  administration  to  one  Smith,  during  the  minority 
of  his  two  infant  grandchildren.     The  judge  had  approved  of* 
him  as  a  proper  person,  but  insisted  on  his  giving  security  to 
distribute  the  effects  in  equal  proportions  amongst  the  creditors. 
The  court  were  of  opinion,  that  the  judge  had  a  discretionary 
power  in  granting  administration  durante  minore  atate^  and  there* 
fore  that  in  this  case  he  might  insist  upon  reasonable  or  equitable 
terms,  or  otherwise  refuse  administration  to  the  claimant.     But^ 
they  said,  if  a  mandamus  had  been  moved  for,  to  grant  admin — 
istration  generally,  they  would  have  granted  it.    1  Barnard.  570—^ 
425.  [S.  C  supraj  2.] 

[By  the  38  G.  3.  c,  87.  reciting  that  whereas  inconveniences 
arise  from  granting  probate  to  iimnts  under  the  age  of  twenty — 
one ;  it  is  enacted,  that  where  an  infant  is  sole  executor j  adminis* 
tration,  with  the  will  annexed,  shall  be  granted  to  the  guardian  of 
such  infant,  or  to  such  other  person  as  the  spiritual  court  shall 
think  fit,  until  such  infant  shall  have  attfiined  the  full  age  of 
twenty-one  years,  at  which  period,  and  not  before,  probate  of 
the  will  shall  be  granted  to  him.     And  the  person  to  whom  suci 
administration  shall  be  granted,  shall  have  the  same  powers 
vested  in  him  as  an  administrator  now  hath  by  virtue  of  an  ad- 
ministration granted  to  him  dm  ante  minore  estate  of  the  next  kin. 
§  6,  7.     Extended  to  Ireland  by  58  G.  3.  c.  81.  §  1,  2.]  (6) 

^'^''^■^'— "  * ^-      I*  I      ■  ■■»■■■—  I       ■     ■  ■■!       1^      ■■■     I  ■         I         ■  ^—         ■■■■    I....  ■■■^  ■  ,1  ,  I,  ,  ,  ■■■■_,  mO,^^—   »—       ^     ■  I  '       ** 

(6)  See  D.  of  Leeds  v.  Munday,  3Fe5.348.  4  F«.149.  «.  Where 
there  was  an  administration  durante  minore  alate  of  a  property 
amounting  to  about  5000/.,  and  the  minor  on  coming  of  age  prayed 
administration  of  the  unadministered  residue  of  the  estate  (which 
was  insolvent)  as  under  100/.,  security  was  ordered  to  be  given  to  the 
same  amount  that  the  administrator  gave  in  the  first  instance  for  the 
whole  of  the  goods  and  chattels  of  the  deceased  at  the  time  of  his 
death  :  and  this  for  the  sake  of  the  creditors  only,  who  are  not  affected 
by  the  stamp  duties  on  the  present  value  of  the  goods ;  for  by  556*  3* 
r.  184,  the  second  administration  is  taken  on  the  same  stamp  with  the 
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15.  If  ajeme  covert,  as  next  of  kin,  hath  a  right  to  admmister,  Femeamert 
the  admmistration  ought  not  to  be  granted  to  the  husband  and  a^n»»w«»*- 
wife ;  for  then  if  she  should  die  before  him  he  would  continue 
administrator,  against  the  meaning  of  the  act    Brown  and  Wood^ 

H.  23  Car.  jlle^j  36.  Style,  74,  75. 

But  it  was  said,  that  if  it  had  been  granted  to  them  only 
during  the  coverture,  perhaps  it  might  be  good;  because,  if 
granted  to  the  wife  only,  the  husband  might,  during  the  cover-    [  285  ] 
ture,  have  administered.     Aleyn.  36. 

If  the  wife,  as  residuary  legatee,  hath  a  right  to  take  admi- 
nistration, but  refuseth,  and  prays  it  may  be  granted  to  another, 
and  not  to  her  husband ;  yet  it  may  be  granted  to  her  husband. 
VarUMenetCs  case,  Mtz-Gibb.  203. 

For  the  husband  may  admmister  in  right  of  his  wife  without 
her  consent,  but  she  cannot  administer  without  the  consent  of 
her  hasband.     Black.  Rep.  801.     Thrustout  v.  Coppin. 

16.  If  an  administrator  die,  his  executors  are  not  administra-  Adminis- 
tors,  but  it  behoveth  tlie  ordinary  to  commit  a  new  administrar-  tmtor 
tion.     1  Soirs  Abr.  907.  ^y^»«-  [S» 

Where  administration  is  granted  to  two,   and  one  of  them  ^'^^^'J 
dies ;  the  administration  surviveth  to  him  who  is  living.    Hudson 
and  Hudson,  T.  1735.  Cas.  Talb.  127.  (7) 

17.  If  none  of  the  kindred  will  take  administration,  then  it  where 
shall  be  granted  to  those  who  shall  desire  it :  And  if  none  will  none  wfll 
take  the  administration,  the  ordinary  may  grant  letters  ad  coUi-  adminwien 
gendum  bona  defiincti,  and  thereby  take  the  goods  of  the  de- 
ceased into  his  own  hands,  wherewith  he  is  to  pay  debts  and 
legacies,   so  far   as  the  goods  wUl  reach  ;  for  which   himself 
becomes  liable  in  law,    as  other  executors  or  administrators. 


first.  Abbott  v.  AbboUy  2  Phill.  Rep.  578.  See  lord  Mansfield's  ob- 
servation in  Archbishop  of  Canterbury  v.  House,  iri/ra,  290.,  that  no 
next  of  kin  ever  struggled  for  the  administration  of  an  insolvent  estate 
with  an  honest  view. 

An  administrator  durante  minore  cetaie  cannot  sue  or  be  called  to 
an  account  by  any  but  the  executor  ;  for  it  is  to  him  only  that  he  is 
answerable  for  his  administration ;  and  where  such  an  administrator 
is  brought  before  the  court  without  the  executor,  he  may  demur  for 
that  cause.  Foiherbv  v.  Pate,  3  Atk.  604. 606.  He  is  in  general  a 
competent  witness  after  the  administration  is  determined,  and  may  be 
examined  as  such  for  the  executor  both  at  law  and  in  equity ;  for 
he  is  very  little  more  than  a  person  appointed  ad  colligendum  bona, 
or  an  administrator  pendente  lite,  who  are  always  admitted  as  wit- 
nesses. S.  C.  633. 605.  But  he  is  not  a  competent  witness  till  he  has 
accounted.    S.  C.  id.  605. 

(7)  i  Atk.  460.  S.  C.  Adams  v.  Buckland,  2Vem.5H»  But  in 
Jacob  V.  Harvoood,  2  Ves.  268.,  the  master  of  the  rolls  said,  that  the 
ecclesiastical  court  held  it  necessary,  in  the  case  of  the  death  of  one 
of  two  administrators^  to  come  back  for  a  probate  on  the  death  of  one. 
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Smn.  a.  448.  [P&ncW.STS*  Godolph.  Orph.  Leg.Fm'LOA 

[Where  tlie  <lecensi»(l  has  no  kindred,  as  whcnibisttri* 
ivithout  issue,  his  personal  estate  belongs  to  the  Idd^  *" 
real  escheats  to  the  lord,  vide  15a0tartl0,  III.  2.  Brttk** 
course  now  is  for  some  one  to  procure  a  grant  of  d*  "■* 
from  the  crown,  to  whom  tlie  ordinary  grants  letteis  otii** 
tration  as  of  course.]  (8)  ^ 

18.  Letters  of  ad mhiistration  are  not  of  necessity  to bep** 
within  the  limits  of  the  jurisdiction;  the  granting theWi ■I 
not  a  judicial,  but  a  ministerial,  and  therefore  «**'^!*? 
wherein  the  bisliop  acts,  as  a  person  designed  and  appoB'^'l 
the  law.     G//av.  478. 

19.  But  an  administrator  cannot  act  before  letters  of  •!■'•' 
tration  granted  to  him.     1  Sall\  301. 

But  he  may  bring  a  bill  in  chancery ;  though  this  wooldl**  Vi- 
exception  in  an  action  at  law.     Bamardist,  320,  l^ 

20.  ITie  practice  is,  not  to  issue  letters  of  adniinistratioD,ii*  J* 
after  the  ex|)irati(m  of  fourteen  days  from  the  death  of  the  Hi* 
tate ;  unless  for  special  cause  (as  that  the  goods  would  iAfff^ 
perish,  or  the  like)  the  judge  shall  tliink  fit  to  decree  them  «»"* 
1  Ought.  323,  324. 

21.  The  oath  to  be  made  by  the  administrator,  on  his  tate* 
out  letters  of  administration,  is  usually  in  this  form  :  "  You  » 
"  swear,  that  you  Ixjlieve  A.  B.  deceased  died  without  a  will 
"  and  that  you  will  well  and  truly  administer  all  and  every  4e 

goods  of  the  said  deceased,  and  pay  his  debts  so  fiur  as  li 
goods  will  extend ;  and  that  you  will  exhibit  a  true,  fiill  ani 
"  perfect  inventory  of  the  said  goods  of  the  deceased,  and  render 
"  a  true  account  of  your  administration  into  the— —court rf 
"  C.  when  you  shall  be  thereunto  lawfully  required:  So  hdp 
"  you  God."     1  Oug/it.  323,  324. 

22.  By  the  statute  of  the  21  //.  8.  c.  5.  In  case  any  person 
die  intestate,  or  the  executors  named  in  any  testament  refiise  to 
prove  the  said  testament;  then  the  ordinary  or  other  person 
having  authority  to  take  probate  of  testaments,  shall  grant  the 
admmistration  of  the  goods  of  the  testator  or  person  deceased; 

(8)  Jones  v.  Goodchild,  3  P.  Wms,  33.  Manning  v.  Nappj  1  SalL 
37.  In  case  of  a  bastard  dying  intestate,  the  crown  takes  admi- 
nistration dejure,  while  in  case  of  a  legitimate  intestate,  it  can  only 
take  (having  previously  cited  all  persons  having  interest)  in  default  w 
the  non-appearance  of  any  next  of  kin  ;  for  every  legitimate  is  pre- 
sumed to  have  next  of  kin,  though  unknown,  and  the  nominee  of  the 
crown  can  only  take  administration  as  a  trust  in  usum  jus  habentiumt 
and  cannot  contest  the  right  with  any  person  claiming  as  next  of 
kin,  or  contesting  the  nearness  of  kindred  with  one  another. 

(r)  Vide  iiifray  Account y  11. 


« 
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taking  surety  of  him  or  them  to  whom  shall  be  made  such  com- 
mission, for  the  true  administration  of  the  goods,  chattels,  and 
debts,  which  he  or  they  shall  be  so  authorised  to  minister.  §  3. 
And  by  the  statute  of  the  22  &  23  C  2.  c.  10.  All  ordinaries, 
as  well  the  judges  of  the  prerogative  courts  of  Canterbury  and 
York,  as  all  other  ordinaries  and  ecclesiastical  judges,  and  every 
of  them,  having  power  to  commit  administration  of  the  goods  of 
persons  dying  intestate,  shall  and  may  upon  their  granting  and 
conmiitting  of  administrations  of  the  goods  of  persons  dying  intes- 
tate, of  the  person  or  persons  to  whom  any  administration  is  to 
be  committed,  take  suf&cient  bond,  with  two  or  more  able  sure- 
ties, respect  being  had  to  the  value  of  the  estate,  in  the  name  of 
the  ordinary,  with  the  condition  in  form  and  manner  following, 
mutatis  mutandis^  viz, 

**  The  condition  of  this  obligation  is  such,  that  if  the  within  bounden 
*^  A,  B,  administrator  of  all  and  singular  the  goods,  chattels,  and 
<*  credits  of  C.  D,  deceased,  do  make  or  cause  to  be  made  a  true 
'*  and  perfect  inventory  of  all  and  singular  the  goods,  chattels,  and 
*<  credits  of  the  said  deceased,  which  have  or  shall  come  to  the  hands, 
possession,  or  knowledge  of  him  the  said  A.  B.  or  into  the  hands 
and  possession  of  any  other  person  or  persons  for  him,  and  the  [  287  ] 
same  so  made  do  exhibit  or  cause  to  be  exhibited  into  the  registry 

of court,  at  or  before  the  — —  day  of next  ensuing ; 

'<  and  the  same  goods,  chattels,  and  credits,  and  all  other  the  goods, 
'*  chattels,  and  credits  of  the  said  deceased  at  the  time  of  his  death, 
''  which  at  any  time  ailer  shall  come  to  the  hands  or  possession  of 
"  the  said  A,  B.  or  into  the  hands  and  possession  of  any  other  person 
**  or  persons  for  him,  do  well  and  truly  administer  according  to  law ; 
<<  and  further  do  make  or  cause  to  be  made  a  true  and  just  account 

*^  of  his  said  administration,  at  or  before  the       ■  day  of ;  and 

*'  all  the  rest  and  residue  of  the  said  goods,  chattels,  and  credits 
'^  which  shall  be  found  remaining  upon  the  said  administrator's  ac- 
**  count,  the  same  being  first  examined  and  allowed  of  by  the  judge 
**  or  judges  for  the  time  being  of  the  said  court,  shall  deliver  and 
"  pay  unto  such  person  or  persons  respectively,  as  the  said  judge  or 
*^  judges,  by  his  or  their  decree,  or  sentence,  pursuant  to  the  true 
*'  intent  and  meaning  of  this  act,  shall  limit  and  appoint ;  and  if  it 
'<  shall  hereafter  appear  that  any  last  will  and  testament  was  made 
'<  by  the  said  deceased,  and  the  executor  or  executors  therein  named 
**  do  exhibit  the  same  into  the  said  court,  making  request  to  have  it 
"  allowed  and  approved  accordingly,  if  the  said  A.  B,  within  bounden 
"  being  thereunto  required  do  render  and  deliver  the  said  letters  of 
"  administration  (approbation  of  such  testament  being  first  had  and 
*^  made)  in  the  said  court ;  then  this  obligation  to  be  void  and  of 
'*  none  effect,  or  else  to  remain  in  full  force  and  virtue.** 

Which  bonds  shall  be  good  to  all  intents  and  purposes,  and 
pleadable  in  any  courts  of  justice.     §  1,  2,  3. 

H.  6  An.  Archbishop  of  Canterbury  and  Willis.  The  condition 
of  the  bond,  as  to  administeruig  truly  according  to  law,  is  to  be 
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intended  in  bringing  in  bis  account,  and  not  in  paying  tbe  debts  of 
the  intestate ;  and  therefore  a  creditor  shall  not  take  an  assign- 
ment of  the  bond,  and  sue  it,  and  for  breach  assign  non-payment 
of  a  debt  to  him,  or  a  devastavit  committed  by  the  administrator; 
for  that  would  be  endless.     1  Salk.  316. 

June  28,  1745 ;  Greenside  and  others  against  Benson  and  ethers. 
The  plaintiffs  were  t\^o  sureties  with  the  defendant  Mrs.  Hudson, 
in  an  administration  bond  given  to  the  commissary  of  York,  for 
her  bringing  in  a  true  and  perfect  inventory  of  the  intestate's 
effects.     The  defendant  Mrs.  Hudson  did  afterwards  exhibit  an 

[  288  ]  inventory  in  the  spiritual  court  of  York.  The  defendant  Benson, 
being  a  creditor  of  the  intestate  by  bond  in  the  penalty  of  600/., 
brought  an  action  against  the  defendant  Mris.  Hudson  upon  that 
bond,  and  she  pleaded  that  she  had  not  assets  above  54/.  which 
she  paid  into  court  The  defendant  Benson,  not  being  satbfied 
with  the  inventory  brought  in  by  her,  procured  the  commissary 
(by  indemnifying  him)  to  asdgn  the  administration  bond  to  him, 
and  he  put  it  in  suit  by  bringing  three  several  actions,  one  against 
her,  and  one  against  each  oithe  sureties ;  and  assigned  for  breach 
of  the  bond,  that  she  had  not  exhibited  a  true  and  perfect  in- 
ventory. These  causes  came  on  to  be  tried,  and  on  the  trial  no 
defence  was  made,  and  there  was  judgment  from  the  plaintiff  by 
default  A  bill  was  brought  against  the  defendant  Benson,  in- 
sisting that  he  as  a  creditor  had  no  right  to  put  the  bond  in  suit 
against  the  sureties,  and  prayed  an  injunction  to  stay  the  pro- 
ceedings at  law.  And  for  this  was  cited  the  case  of  the  Archbishop 
of  Canterbury  and  Willis.  —  By  the  lord  chancellor  Hardmcke : 
There  is  no  doubt  but  the  archbishop's  commissary  may  assign  a 
breach  in  not  delivering  a  true  and  perfect  inventory,  and  even 
without  citation,  and  nothing  else  appears  at  law,  and  there  must 
have  been  a  judgment  for  me  ordinary,  because  no  doubt  there 
was  a  breach  in  not  exhibiting  such  an  inventory.  What  the 
counsel  for  the  plaintiffs  and  for  Mrs.  Hudson  aim  at  would  have 
been  right,  supposing  the  commissary  had  assigned  for  breach  the 
non-payment  of  the  creditor's  debts.  The  ecclesiastical  court 
understand  no  more  by  an  account,  than  some  account  in  nature 
of  an  inventory,  and  depends  only  upon  the  particular  wording 
of  inventories  by  administrators.  The  ordinary,  after  an  admi- 
nistrator has  exhibited  an  inventory,  cannot  compel  the  admi- 
nistrator to  account,  but  it  must  be  at  the  instance  of  the  party, 
and  therefore  the  inventory  and  account  are  as  to  the  oroinaiy 
the  same  thing.  What  the  defendant  Mr.  Benson  asks  is,  that 
this  bond  upon  which  the  penalty  is  recovered,  may  stand  only 
as  a  security  for  what  is  justly  due  to  the  creditor.  ITie  admi- 
nistratrix, to  be  sure,  cannot  now  dispute  the  verdict,  which  finds 
she  did  not  administer  the  whole  assets;  and  she  is  bound  by  a 
verdict  which  has  unravelled  a  matter,  and  it  is  no  excuse  to  say 
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that  the  verdict  was  without  defence  of  the  administratrix,  for 
that  is  rather  a  consciousness  that  she  had  no  defence.  There* 
fore  the  court  will  not  think  it  proper  to  have  the  whole  account 
taken  over  again,  or  to  alter  what  has  been  found  by  the  verdict.  C  *^^  J 
The  case  of  the  sureties  is  not  at  all  better :  for,  as  the  verdict 
was  obtained  against  the  administratrix,  who  was  the  proper 
person  to  try  it,  it  would  be  hard  to  have  this  tried  over  again, 
in  as  many  actions  as  the  plaintiffs  please.  His  lordship  or- 
dered an  account  to  be  taken  only  of  what  was  exhibited  upon 
the  inventory,  and  the  verdict  to  stand  as  a  security  for  so  much 
as  that  should  fall  short  to  satisfy  the  defendant's  principal  and 
interest  on  this  bond.     3  Atk.  248. 

7T  1 3  G.  2.  Folkes  and  Docminique,  The  plaintiff  declares 
on  bond  in  the  detinetj  against  the  defendant  as  administrator 
during  minority  with  the  will  annexed.  And  upon  oyer,  the 
condition  appears. to  be,  for  exhibiting  an  inventory  and  duly 
administering  by  paying  debts  and  legacies.  The  performance 
of  all  which  the  defendant  avers.  The  plaintiff  replies,  that  he 
had  not  paid  a  legacy  of  1500/.  though  he  had  more  than  suffi- 
cient to  pay  all  the  debts,  to  wit,  500/.  And  on  demurrer  it 
was  objected,  that  this  was  a  void  bond,  not  warranted  by  the 
statute  of  the  2\  H.%.  c.  5.  (nor  by  the  statute  of  the  22  &  23 
C.  2.  c*  10.  for  neither  of  those  statutes  extendeth  to  administra- 
tors during  the  minority  of  an  executor)  nor  yet  by  the  common 
law ;  for  mat  it  requireth  the  administrator  to  pay  legacies  ac- 
cording to  the  ecclesiastical  decision,  and  shall  be  taken  to  be 
obtained  by  coercion.  On  the  contrary  it  was  argued,  that  this, 
not  being  on  an  intestacy  (nor  in  case  where  an  executor  refuseth), 
is  not  within  the  statutes,  it  is  true  ;  but  it  is  to  be  supported  as 
a  reasonable  bond  taken  by  the  course  of  the  ecclesiastical  court. 
And  though  formerly  it  was  disputed,  yet  it  is  now  settled,  that 
they  may  compel  distribution :  diat  here  the  breach  is  assigned 
in  non-payment  of  legacies,  of  which  they  have  undoubted  juris- 
diction :  and  if  it  be  good  in  any  part  (being  a  bond  at  common 
law)  it  is  enough.  And  it  differs  from  the  case,  where  part  of 
the  condition  is  against  a  statute,  for  tliere  it  is  void  in  toto. 
And  by  the  court :  these  administrations  are  not  within  the  sta- 
tutes ;  and  therefore  we  deny  a  mandamus :  we  must  therefore 
consider  it  as  a  bond  at  common  law ;  and  then  it  is  sufficient  if 
it  be  good  in  that  part  on  which  the  breach  is  assigned ;  as  we 
think  this  is,  and  we  cannot  take  it  to  be  a  bond  by  coercion. 
Therefore  the  plaintiff  must  have  judgment.     Str.  11 3  7. 

Z*.  14  G.  3.    Archbishop  of  Canterbury  and  House.     Upon  a 
rule  to  shew  cause,  why  the  proceedings  in  an  action  upon  an 
administration  bond  sued  in  the  name  of  the  archbishop  shall    [  290  ]. 
not  be  stayed,  with  costs  to  be  paid  by  the  assignee  of  the  arch- 
bishop; the  grounds  for  staying  the  proceedings  were,  1.  That 
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in  fact  the  assignee,  who  was  a  creditor  only,  had  no  authority 
from  the  archbishop.  2.  That  it  was  not  competent  to  the  arch- 
bishop to  depute  such  authority  to  a  creditor.- The  counsel 

who  shewed  daused  cited  Greenside  and  Benson^  S  Atk.  248.  as  a 
case  in  point,  that  a  creditor  has  a  right  to  sue  upon  the  adminis- 
tration bond.  And  with  respect  to  the  first  point,  it  appeared  clear- 
ly upon  the  affidavits,  that  the  archbishop  bad  given  an  authority 
to  the  plaintiflFto  sue  in  his  name,  and  that  the  attorney  for  the  de- 
fendant was  fully  apprised  of  it ;  though  upon  a  personal  applica- 
tion by  the  defendant's  attorney,  to  know  if  such  authority  was 
granted,  the  secretary  of  the  archbishop  at  first  informed  him 
that  it  had  been  refused,  because  Dr.  Ducarel  had  advised  the 
archbishop  that  it  could  not  be  granted  to  a  creditor. —  Lord 
Mansfield:  No  next  of  kin  ever  struggled  for  the  administration 
of  an  insolvent  estate  with  an  honest  view.    What  the  object  of 
the  administratrix  was  in  this  case  is  very  manifest  upon  the 
affidavits  that  have  been  read ;  namely,  to  sell  the  admimstration 
to  the  creditors.     But  &iling  of  that  purpose,  af^er  having  ob- 
tained the  administration,  she  makes  use  of  all  sorts  of  chicane, 
delay,  and  false  pleas  to  defeat  the  creditors,  and  at  length  ab- 
sconds.    This  is  the  general  state  of  the  case.     At  last  a  creditor 
or  creditors  have  brought  an  action  upon  the  administration 
bond  in  the  name  of  the  archbishop,  and  this  is  an  application 
on  the  part  of  the  administratrix  to  stay  the  proceedings  in  the 
name  of  the  archbishop  with  costs ;  on  two  grounds.  First,  that 
it  is  not  competent  to  the  archbishop  to  authorise  a  creditor  to 
put  the  bond  in  suit,  but  only  the  next  of  kin.     Secondly,  that 
the  archbishop  irt  his  private  capacity  has  not  deputed  such  au- 
thority to  the  present  plaintiff.    With  respect  to  the  first  point, 
let  us  see  what  it  is  which  the  act  requires  the  archbishop  or  his 
ordinary  to  do  :  he  is  to  grant  administration,   and  to  take  bonds 
with  condition  that  the  administrators  shall  duly  administer  the 
intestate's  effects :  that  they  shall  give  an  account  of  such  their 
administration,  and  make  an  inventory  of  the  goods  and  chattels, 
and  that  they  shall  pay  the  surplus  to  the  next  of  kin.     Now  it 
is  agreed,  that  if  the  next  of  kin  is  desirous  of  suing  upon  this 
bond,  the  court  will  direct  the  ordinary  to  permit  his  name  to 
be  used,  because  the  next  of  kin  is  interested  in  the  surplus.   In 
[291  ]    ^^^  manner  if  such  application  is  made  by  a  creditor,  I  see  no 
reason  why  he  should  not  have  the  same  privilege :  and  I  know 
of  no  authority  which  says  that  the  ordinary  cannot  impower  him 
to  put  the  bond  in  suit.     On  the  contrary,  it  is  ex  debito  justitia 
that  he  ought  to  do  so ;  for  though  a  creditor  has  no  concern  in 
the  latter  part  of  the  condition,  namely,  the  distribution  of  the^ 
surplus  among  the  next  of  kin,  yet  he  is  most  materially  and- 
principally  interested  in  the  administrator's  delivering  in  a  truc^= 
inventory,  and  in  the  due  administration  of  the  effects.     To  CHie^ 
who  has  a  rights  it  is  ex  debito  justitice  to  grant  the  liberty  o 
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sttiiig  in  the  archbii^iop's  name :  to  one  who  has  no  right,  it  is 
ex  debitio  jusHtia  to  refuse  it.  As  to  the  objection,  that  it  is 
liable  to  be  abused:  if  anj  bad  use. were  made  of  it,  the  court 
wonkl  no  doubt  set  aside  the  proceedings.  But  in  the  present 
case,  there  is  no  pretence  or  even  suggestion  of  any  abuse.  And 
therefore  I  am  clearly  of  opinion,  that  the  plaintiff  is  well  intitled 
to  put  the  bond  in  suit.  The  next  ground  is,  that  the  arch- 
bishop in  his  private  person  gave  no  such  authority  to  the  present 
{daixxtiff.  I  diink  a  personal  application  to  the  archbishop  was 
very  improper ;  for  it  is  not  his  personal  affair :  his  name  is  used 
qfficiaUy  only ;  and  therefore  I  am  not  surprised  that  the  arch- 
bishop should  not  recollect  what  was  requisite  upon  the  occasion. 
He  might  refer  it  to  Dr.  Ducarel ;  and  if  Dr.  Ducarel  gave  the 
answer  that  is  stated,  he  was  ill  advised.  If  the  case  rested 
there,  and  the  attorney  had  been  misled  by  that  answer,  it 
would  have  operated  differently  as  to  the  costs.  But  it  is  in 
eridence  that  he  had  the  fullest  information  afterwards  that  the 
archbishop  had  authorized  the  plaintiff  to  sue  in  his  name.  And 
therefore  I  am  of  opinion,  that  the  rule  should  be  dischai^d 
with  costs,  to  be  paid  by  the  attorney  for  the  defendant.  The 
other  three  judges  concurred.     Ccwp.  140. 

23.  By  the  statute  of  the  21  //.  8.  c.  5.     The  ordinary  shall  Fee  for 
take  nothin&r  for  letters  of  administration,  unless  the  mods  of  the  «d^w- 
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person  deceased  amount  above  the  value  or  sum  oi  lOQs. ;  and 
in  case  the  goods  of  the  persons  so  deceased  amount  above  the 
value  of  100^.,  and  not  above  the  value  or  sum  of  40/.,  he  shall 
take  only  for  the  same  25.  6e/.  and  not  above.    §  4. 

Here  is  no  provision  where  the  goods  exceed  the  value  of  40/. : 
which  seemeth  to  have  been  an  omission  not  intended.  And  in 
2Boll»  235.  Palm,  318.  a  person  was  indicted  because  he  took 
lOs,  for  letters'  of  administration,  against  the  form  of  the  statute; 
but  because  the  statute  makes  no  provision  in  case  the  goods  are 
above  40/.,  (which  was  casus  omissus),  and  the  indictment  did 
not  set  forth  that  they  were  under  40/.,  and  by  consequence  [  292  ] 
that  the  taking  more  than  2s,  6d.  was  extortion  witnin  the  statute, 
therefore  it  was  adjudged  to  be  ill,  inasmuch  as  without  that  it 
could  not  appear  to  the  court,  whether  he  was  punishable  or 
not.     Gibs,  485. 

Other  matters  relating  to  the  said  fees  are  specified  in  the 
former  part  of  this  chapter,  in  treating  of  the  fees  for  probate 
erf  wills  of  (s) ;  and  the  whole,  more  especially,  under  the  title 
Fees.  [For  the  fees  for  probate  of  wills  and  administration  of 
the  effects  of  seamen  and  marines,  see  ante  p.  227-] 

24.  For  the  amount  of  stamp  duties  to  be  paid  on  obtaining  stamps, 
letters  of  administration,  see  ante,  p.  269.] 

(s)  Suproy  Prohatey2^. 
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Letten  of        25.  The  plaintifiP  could  not  produce  any  letters  of  administrar 

^°^JJ!*"*^  tion;  yet  to  prove  himself  administrator,  he  produced  the  ori- 

as  evidence,  glnal  book  of  acts  of  the  spiritual  court,  wherein  there  was  an 
order  entered,  that  administration  shall  be  granted  to  him ;  and 
this  wa3  allowed  to  be  good  evidence.  I  Lev.  101 »  Peasl^s 
case.     Elden  v.  Keddell,  8  Easfs  R.  187.  (9) 

And  by  the  4  Ann.  r.  16.  No  advantage  or  exception  shall 
be  taken,  for  the  default  of  alleging  the  bringing  into  court 
any  letters  of  administration ;  but  tne  court  shall  give  judgment 
according  to  the  very  right  of  the  cause,  without  regarding  such 
omissions  and  defects,  except  the  same  shall  be  specially  and 
particularly  set  down  and  shewn  for  cause  of  demurrer. 

Revoking         26.  The  ordinary  cannot  repeal  an  administration  at  his  plea- 

adminis-       gure.     Swin.  a.  381. 

****"*"•  /y.  15  &  16  C  2.  Sandys  case.     Sir  George  Sands   adminis- 

tered to  his  son,  and  afterwards  a  woman  pretending  to  be  his 
wife  sued  for  a  repeal,  but  a  prohibition  was  granted ;  because 
the  ordinary  had  an  election  to  grant  it  either  to  the  father  or 
wife,  and  had  executed  his  power  by  granting  it  to  the  &ther. 
Raym.  93. 

r  293  ]  But  where  e^feme  cotoert  died  intestate,  and  the  next  of  kin  to 
her  obtained  administration,  and  the  husband  sued  for  a  re- 
peal, a  prohibition  was  denied ;  because  in  this  case  the  ordinary 
had  no  power  or  election,  to  grant  it  to  any  person  but  to  the 
husband.     3  SdUc.  22. 

And  the  rule  seemeth  to  be,  that  an  administration  may  be 
repealed,  although  not  arbitrarily,  yet  where  there  shall  be  just 
cause  for  so  doing ;  of  which  the  temporal  courts  are  to  ju(%e : 
as,  if  the  administrator  should  become  lunatic,  or  the  like.  So 
if  the  next  of  kin,  at  the  time  of  the  death  of  the  intestate,  hap- 
pen to  be  uncapable  of  administering,  by  reason  of  attaint,  or 
excommunication;  and  the  ordinary  commits  it  to  another;  if 
he  afterwards  becomes  capable,  the  ordinary  may  repeal  the 
first  administration,  and  commit  it  to  the  next  of  kin.  Gr^. 
479. 

And  the  same  thing  is  much  more  to  be  said,  where  the  ad- 
ministration was  undue  ah  initio^  whether  as  granted  to  other 
than  the  next  of  kin,  or  granted  by  an  incompetent  authority, 
or  in  an  irregular  manner  without  citing  those  who  ought  to  have 
been  cited.     Gibs.  479.     2  Bac.  Abr.  410. 

T.  5  G.  2.  Harrison  and  Weldon.  Walker  Weldon  died  in- 
testate, leaving  Anne  his  wife,  and  Amphillis  his  sister.  The 
sister  upon  the  common  oath,  that  she  believed  he  died  intestate 
without  wife  or  children,  obtained  administration.     And  in  a 

> J-     ■  ■  ■       ;   '■       '  — — <- 

(9)  An  examined  copy  of  such  book  has  been  so  admitted  in  evi- 
dence.    Davis  V.  Williams^  \SEast,  Rep,  232. 
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suit  to  repeal  it  as  obtained  by  surprise,  it  appeared  to  be  the 
course  of  the  court  never  to  gi'ant  it  to  the  next  of  kin,*  until  the 
wife  is  cited.  The  sister  moved  for  a  prohibition,  and  insisted 
that  the  ordinary  had  executed  his  authority.  But  the  court 
held,  that  the  ordinary  could  not  be  said  to  have  executed  his 
authority,  having  never  had  an  opportunity  to  make  the  election 
which  the  statute  of  the  21  H.  8.  c,  5.  gives  him;  that  it  was 
incident  to  every  court  to  rectify  mistakes  they  were  led  into  by 
die  misrepresentation  of  the  parties ;  that  if  there  were  no  sur- 
prise (of  which  the  court  below  was  judge)  there  ought  to  be  a 
prohibition,  because  then  the  administration  will  have  been  duly 
and  regularly  granted :  but  here  was  a  plain  surprise,  and  there- 
fore they  denied  a  prohibition.     Str.  911. 

And  it  is  said,  that  an  administration  may  be  repealed,  with- 
out any  sentence  of  revocation  to  be  given  in  any  spiritual  court 
or  otherwise ;  as,  by  granting  a  new  administration.  1  AncL  330. 
L.of  T.^16.  (1) 

It  is  common  for  persons  resident  in  distant  foreign  settlemenits  [Bond  to 
to  enter  into  a  bond  to  the  directors  or  committee  of  the  com-  *®^®.  P^ 
pany  trading  there,  conditioned  to  take  possession  of  the  effects  the  effects 
of  persons  d3ring  intestate  in  their  settlements,  and  to  sell  the  of  perrons 
same  and  remit  the  produce  to  the  company  in  Europe,  in  order  ^^^^^ 
that  it  may  be  delivered  to  the  lawful  administrator;  and  such  abroad.] 
a  bond  has  been  adjudged  good  in  law.  (2) 

V,  Of  the  duty  of  executors  and  administrators  in  mak- 
ing an  inventory^  and  getting  in  the  effects  of  the 
deceased, 

1.  At  the  time  of  probate  or  administration  granted  (3),  it  is 
required  that  the  executor  or  administrator  produce  an  inventory 

(1)  In  a  case  where  the  attornies  of  an  executrix  had  withdrawn 
from  the  suit  after  propounding  an  alleged  will,  and  had  suffered  a 
next  of  kin  to  take  administration,  it  was  held,  under  the  circum- 
stances, that  the  executrix  was  not  barred  from  calling  on  the  next 
of  kin  to  bring  in  the  administration,  and  re-propound  the  alleged  will. 
Tramer  and  Smedley  v.  Cox^  1  Add.  Rep.  219.  But  the  person  in  pos- 
session of  an  administration  is  not  bound  to  propound  his  interest  till 
the  party  calling  in  question  the  grant  has  first  propounded  and 
proved  his  own.  Dabbs  v.  ChismaUf  and  Jennens  v.  Beaui^hampf 
I  PhiU.  Rep.  155.     Hibben  v.  Calemberg,  id.  166. 

(2)  The  African  Company  v.  Torrane^  6  J*.  Rep.  588. 

(3)  The  ancient  practice  of  the  prerogative  court  of  Canterbury 
required  an  inventory  to  be  exhibited  before  probate  granted  (see 
21  H.  8.  c.  5.  §  4.) ;  but  that  court  will  not  now  call  for  one  ex  officio 
except  at  instance  of  a  party  having  a  probable  or  contingent  interes|; 
in  the  property.  Phillips  v.  Bignell,  1  PhiU.  Rep.  239.  Sladen  v. 
Salter 9  cited  id,  24t5.     Snow  v.  Strutty  cited  id.24el.    Myddleton  v. 
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of  the  goods,  chattels,  and  credits  of  the  deceased ;  and  at  the 
same  time  he  maketh  oath,  that  he  will  exhibit  sudi  (fiirther) 
inventory  into  the  court,  as  he  shall  thereafter  be  laxvfiilly  re- 
quired to  do. 

And  it  is  said,  that  if  an  executor,  without  making  an  inven- 
tory, shall  intermeddle  himself  with  the  administration  of  the 
goods  of  the  deceased  (except  in  certain  cases,  as  for  the  ex- 
pences  of  the  funeral,  for  insinuation  of  the  testamcmt,  for  mak- 
ing the  inventory,  for  the  necessary  preservation  of  the  goods), 
shall  be  bound  to  answer  to  every  one  of  the  creditors  his  idiole 
debt.     Swin.  228,  229.     Jfkon.  107. 

Also  it  is  said,  that  every  legatary  may  recover  his  whole  le- 
gacy at  his  hands :  for  in  this  case  the  law  presumetii,  that  there 
are  sufficient  goods  to  pay  all  the  legacies,  and  that  the  executor 
doth  secretly  and  fratidulently  subtract  the  same.  Whereas 
otherwise,  the  executor  is  presumed  not  to  have  any  more  goocb 
which  were  the  testator's  than  are  described  in  the  inventory^ 
the  same  being  lawftilly  made.  Swin.  228,  229.  Tath.  18S. 
12  Mod.  34.6. 

And  therefore  if  any  creditor  or  legatary  doth  affirm  that  the 
testator  had  any  more  goods  than  are  comprised  in  the  inventory, 
he  must  prove  the  same :  otherwise  the  judge  is  to  give  credit 
to  the  inventory,  being  made  in  due  form  of  law.     Swin.  426. 

And  such  executor  is  also  Ifuvther  punishable  at  the  discretion 
of  the  ordinary,  by  the  constitution  here  next  following :  and 
therefore  it  concemeth  the  executor,  that  he  do  not  administer 
the  goods  of  the  deceased,  imtil  ^e  hath  caused  an  inventory  to 


Rushout,  id.  244.  And  an  executor  hanging  back  was  condemned 
in  costs.  1  PhilL  Rep.  239.  The  ancient  practice  is  still  retained  in 
some  cotintry  jurisdictions.  2  Ph'ill.  Rep.  240.  Where  a  creditor 
gave  in  an  allegation,  pleading  an  omission  in  the  inventory,  to  which 
the  executrix  put  in  a  declaration  instead  of  a  specific  answer,  the 
court  held,  that  such  creditor  was  entitled  to  have  a  constat  of  the 
-assets  that  had  come  to  her  hands,  and  admitted  the  all^atioo. 
Barclay  v.  Marshall,  id.  188.  In  Griffiths  v.  Bennett  and  an^kift 
i  PhiU.  Rep.  304.,  executrixes  were  pronounced  contumacious  in  not 
brifiging  in  the  inventory  at  the  instance  of  the  residuary  legiteei) 
within  a  term  afler  it  was  assigned. 
[InTentory  The  cOttrt  exercises  a  discretion  as  to  the  sort  of  intventory  it  ie>- 
ofadmmis.  .quires  iroro  an  administrator.  Reeves  v.  Freelingy  2Phill.  Rep,  57.  A 
*'**^'  ^  person  having  an  interest  in  the  unadihinistered  effects  of  aa  -original 
testator,  may  call  for  an  inventory  and  account  without  first  takmga 
iie  bonis  grant  thereof;  and  representatives  of  a  deceased  adnii* 
^istrator,  though  not  at  the  same  time  representatives  of  the  fint 
testator,  are  liable  to  be  called  on  for  such  inventory  and  account, 
<m  ^raising  reasonable  presumption  that  any  part  of  the  first  'testator's 
tifiedts  had  got  into  their  hands.  Ritchie  v.  Rees  and  Mees,  1  Add* 
Jlep.  158. 
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be  made :  for  howsoever  the  aet  of  him  that  is  named  executor^ 
is  said  to  hold  in  law,  before  the  proving  of  the  will  and  the 
making  of  the  inventory ;  nevertheless  he  that  so  presuineth  to  [  295  ] 
meddle  and  administer  a$  executor  before  he  maketh  an  inven- 
tcH'y,  is  subject  to  ecclesiastical  punishment:  unless  it  be  for 
doing  such  things  as  cannot  be  deferred  till  the  inventory  be 
made ;  as  for  intermeddling  about  the  funeral,  or  disposing  of 
»ich  things  as  cannot  be  preserved  by  keeping,  or  such  like. 

2,  By  9  constitution  of  Othobon^  the  executors  of  testaments  Laws  re- 
before  they  shall  intermeddle  with  the  administration  of  the  goods,  l"|""g  ^^ 
shall  make  an  inventory  in  the  presence  of  some  credible  per'-  Inventory. 
acHifl^  who  shall  competently  understand  the  value  of  the  deceased's 
gQodSf  and  the  same  shall  exhibit  unto  the  ordinary ;  and  if  any 
shall  presume  to  administer  without  such  inventory  made,  he 
shall  be  punished  by  the  discretion  of  his  ordinary.     Athon,  107. 

And  by  a  constitution  of  archbishop  Stratford^  it  is  ordered  as 
follows :  We  do  enjoin,  that  no  executor  of  any  testament  shall 
be  permitted  to  administer  of  the  testator's  goods^  unless  he  first 
Hkske  a  faithful  inventory  of  the  said  goods ;  the  funeral  expences, 
and  the  expences  about  the  inventory  only  excepted.  And  the 
same  inventory  shall  be  delivered  to  the  ordinary,  within  a  time 
to  be  appointed  by  his  discretion.     Lin<L  176. 

And  by  the  statute  of  the  21  JtT.  8.  c.  5.  The  executor  and  ex- 
ecutors named  by  the  testator,  or  person  deceased,  or  such  other 
perscm  or  persons  to  whom  administration  shall  be  conunitted 
where  any  person  dieth  intestate,  or  by  way  of  intestate,  calling 
or  taking  to  him  or  them  such  person  or  persons,  two  at  the 
least,  to  whom  the  person  so  dying  was  indebted,  or  made  any 
l^acy  ;    and  upon  their  refusal  or  absence,  two  other  honest 
persons,  being  next  of  kin  to  the  person  so  dying ;  and  in  thdo: 
de&ult  and  absence,  two  other  honest  persons ;  and  in  their  pre- 
sence, and  by  their  discretions,  shall  make  or  cause  to  be  made 
a  true  and  perfect  inventory  of  all  Xhegoodsy  chattels,  wares,  mer- 
chandises, as  well  moveable  as  not  moveable  whatsoever,  that 
were  of  the  said  person  so  deceased:  and  the  same  shall  cause  to 
be  indented ;  whereof  the  one  part  shall  be  by  the  said  executor 
or  executors,  administrator  or  administrators,  upon  liis  or  their 
oath  or  oaths,  to  be  taken  before  the  said  bishops  or  ordinaries, 
their  officials  or  commissaries,  or  other  persons  having  power  to 
take  probate  of  the  testaments,  to  be  good  and  true,  delivered 
into  the  keeping  of  the  said  bishop,  ordinary,  or  other  person  as 
dbresaid ;  and  the  other  part  thereof  to  remain  with  the  said  ex-^ 
ectttor  or  executors,  administrator  or  administrators.     And  no 
bbbop,  ordinary,  or  other  whatsoever  person  having  authority  rto 
take  probate  of  testaments,  on  pain  in  this  statute   containedf 
shall  refuse  to  take  such  inventory  to  him  presented  or  tea-> 
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dered   to  be  delivered   as  aforesaid.    §  4.      [See  Henderson  v. 
French,  infra,'] 

Swinbiane  says,  if  the  executor  enter  to  the  testator's  goods, 
.  and  will  make  no  inventory  thereof,  then  may  every  legatary  re- 
cover his  whole  legacy  at  his  hands ;  for  in  this  case  the  law  pfe- 
sumeth,  that  there  are  sufficient  goods  to  pay  all  the  legacies,  and 
that  the  executor  doth  secretly  and  fraudulently  subtract  the 
same :  whereas  otherwise  the  executor  is  presumed  iiot  to  have 
any  more  goods  which  were  the  testator's,  than  are  described  in 
the  inventory,  the  same  being  lawfully  made.     Swin,  238. 

In  the  case  of  the  Corporation  of  Clergymen* s  Sons  against 
Swainson,  Mar.  5.  1747 ;  where  the  executors  made  no  inventory, 
but  paid  interest  for  a  legacy  during  their  lives,  it  was  decreed 
by  the  lord  chancellor  Hardwicke,  that  this  shall  be  evidence  of 
assets :  and  he  would  not  put  the  plaintiiFs  to  take  a  strict  ac- 
count of  the  assets  of  the  testator,  as  there  cannot  now  be  a  per- 
^  sonal  examination  of  the  executors.  And  he  said,  nothing  is 
more  necessary  than  to  keep  executors  to  deliver  inventories. 
1  Ves.  75. 

And  in  the  case  of  Chr  and  Kaines,  March,  1 750 ;  where  the 
executor  paid  several  legacies  in  full,  and  died,  having  made  no 
inventory,  it   was  decreed  by  sir  John  Strange  master  of  the 
rolls,  that  his  representatives,  having  assets  of  the  said  executor, 
shall  pay  the  rest.     Not  exhibiting  an  inventory  (he  said),  which 
every  executor  ought  to  do,  especially  in  a  deficient  estate,  is  an 
imputation  upon  him ;  and  though  not  conclusive  evidence,  yet 
always  inclines  the  court  to  bear  harder  upon  an  executor,  be- 
cause he  may  at  any  time  relieve  himself  by  an  inventory,  if  he 
finds  the  estate  deficient.     He  is  admitted  both  at  law  on  plea  of 
plene  administravit,  and  in  equity  on  account  of  assets,  to  shew,  that 
the  money,  for  which  by  solemn  inventory  on  oath  he  has  charged 
himself,  has  by  accident,  as  perhaps  failure  of  some  great  mer- 
chant, not  come  to  his  hands ;  so  that  the  inventory  not  being 
finally  binding,  is  one  reason  why  he  ought  to  exhibit  one.     Be- 
sides, every  executor  ought,  after  debts  and  funeral  expences,  to 
see  what  remains  for  legatees ;  and  if  not  enough  for  all,  should 
make  an  estimate,  and  pay  all  in  proportion  :  whereas  in  the  pre- 
sent case,  the  executor  having  paid  the  rest   in   fiiU,   is  the 
strongest  evidence  against  him.     The  rule  is,  that  whenever  an 
executor  pays  a  legacy,  the  presumption  is,  he  hath  sufficient  to 
pay  all  legacies ;  and  tJbe  court  will  oblige  him,  if  solvent,  to  pay 
[  297  ]    ^^^  ^^^^  *"^  ^^^  permit  him  to  bring  a  bill  to  compel  the  1^- 
tee,  whom  he  voluntarily  paid,  to  refund :  although  if  the  executor 
proves  insolvent,  so  that  there  is  no  other  way,  the  court  will 
admit  a  bill  by  the  other  legatees  to  compel  that  legatee  to  re- 
fund.    But  that  is  not  the  case  here ;  for  the  executor  spears 
to  have  been  solvent;  and  he  hath  acted  so,  as  that  the  court 
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will  presume  him  to  have  received  assets  sufficient  for  all  the4e- 
gacies.     2  Fes.  193.  (4) 

3.  By  goods  in  the  aforesaid  constitutions  and  statute  are  in-  Things  to 
eluded  all  the  testator's  cattle,  as  bulls,  cows,  oxen,  sheep,  horses,  b«p»tinto 
swine,  and  all  poultiy,  household  stufl^  money,  plate,  jewels,  corn,  tory^JJf" 
hay,  wood  severed  n-om  the  ground,  and  such  like  moveables.  Goods. 
Law  of  Test.  379. 

4.  Chattels  comprehend  all  goods,  moveable  and  immoveable ;  Chattels, 
except  such  as  are  in  nature  of  freehold,  or  parcel  of  it.     And 
chattels  are  either  personal  or  real :  personal  are  such  as  belong 
immediately  to  the  person  of  a  man,  and  for  which,  if  they  be 

any  way  injuriously  withheld  from  him,  he  hath  no  other  remedy 
but  by  personal  action ;  chattels  real  are  such  as  either  appertain 
not  immediately  to  the  person,  but  to  some  other  thing  by  way 
of  dependency,  as  a  box  with  charters  of  land ;  or  such  as  are 
issuing  out  of  some  immoveable  thing,  as  a  lease,  or  rent  for  term 
of  years :  and  chattels  real  concern  the  realty,  lands  and  tene- 
ments, interest  in  advowsons,  in  statutes  merchant,  and  the  like. 
1  Inst.  US. 

3ut  J&hes  in  a  pond,  conies  in  a  warren,  deer  in  a  park,  pigeons 
in  a  dove-house,  where  the  testator  had  the  inheritance,  or  but 
for  life,  in  the  pond,  warren,  park,  and  dove-house,  are  not 
chattels  at  all,  nor  go  to  the  executor,  but  to  the  heir  with  the 
inheritance :  and  therefore  they  are  not  to  be  put  in  the  inventory 
of  the  goods  and  chattels  of  the  party  deceased.  Went.  52. 
Swin.  422.  But  if  the  testator  have  any  tame  pigeons,  deer,  rab- 
bits, pheasants,  or  partridges,  they  shall  go  to  the  executors ;  and 
though  they  were  not  tame,  yet  if  they  were  kept  alive  in  any 
room,  cage,  or  such  like  place ;  so  fish  in  a  trunk ;  also  young 
pigeons,  though  not  tame,  being  in  the  dove-house,  and  not  able 
to  fly  out.     Law  of  Test.  379. 

Also  hounds^  greyhounds^  spaniels^  and  the  like,  as  they  may  be 


(4)  An  executrix  in  custody  under  an  excomm,  cap.  for  not  appear- 
ing to  a  creditor's  citation  to  exhibit  an  inventory,  moved  foi*  a  super' 
sededs,  disputing  the  debt  upon  equitable  grounds ;  but  the  motion 
was  refused,  as  tending  to  destroy  the  jurisdiction  of  the  ecclesiastical 
court.  The  Kingv.  Blatch,  5  Ves.llS.  The  equitable  demand  of 
an  administratrix  against  the  personal  estate  of  her  intestate,  will 
hinder  the  next  of  kin  from  proceeding  in  the  spiritual  court  to  com- 
pel distribution  ;  but  they  may  proceed  to  compel  the  administratrix 
to  exhibit  aii  inventory.     Backhouse  v.  Hunter,  1  Cox.  Rep.  342. 

(5)  See  the  form  of  an  inventory,  infra,  491.  An  executor  need 
not  insert  in  the  inventory  articles  of  which  he  did  not  come  into  pos- 
session by  testator's  death,  but  which  were  obtained  before  it  by 
4»ther  means.  Per  sir  JV.  Wynne,  Booth  v.  Panton,  Mich.  T.  1788^ 
Prerog.  MSS.Cas.  14. 
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valuable^  and  may  serve  not  only  for  delight^  but  for  profit,  shall 
go  to  the  executors.     Law  of  Test,  379. 

5.  Debts  which  the  deceased  awed  to  others^  ought  not  to  be 
put  m  the  inventory;  because  they  are  not  the  goods  of  the  de- 
ceased, but  of  other  persons.     Lind.  176.     Yet  they  may  be  put 

in,  if  it  shall  seem  expedient.'  Id. And  this  tne  rather,  in 

case  the  clear  value  of  the  goods  and  chattels  (the  debts  owing  by 
the  deceased  being  deducted)  shall  not  exceed  the  sum  of  40/. ; 
thereby  the  better  to  ascertain  the  mortuary. 

And  if  these  debts  shall  be  put  into  the  inventory ;  the  ordi- 
nary shall  do  well  to  make  diligent  examination,  whether  the 
testator  did  owe  any  such ;  that  thereby  the  legataries,  and 
children  of  the  deceased,  and  others,  may  not  be  defrauded  of 
their  just  due,  by  any  false  pretence  thereof.     Swln.  423. 

6.  Lindwood  S2Ly%,  that  debts  omiig  to  the  deceased^  of  which 
there  is  not  any  writing  or  obligation^  ought  not  to  be  put  into 
the  inventory  before  they  be  received ;  because,  before  that,  they 
are  not  found  to  be  debts,  at  least  so  as  they  may  be  handled  or 
taken  hold  of.  But  afterwards  when  such  debts  are  received, 
they  ought  to  be  put  into  the  inventory  as  goods  newly  accruing. 
lAnd,  176. 

But  unless  they  be  bad  debts,  it  seemeth  best  to  insert  them ; 
and  even  if  they  be  bad  debts,  or  desperate,  yet  they  may  be  in- 
serted, specifying  them  as  such.  And  if  in  the  course  of  adminis- 
tration they  shall  be  recovered,  then  they  shall  be  accounted  for 
in  like  manner  as  the  rest  of  the  personalty ;  and  if  they  cannot 
be  recovered,  or  so  much  of  them  as  cannot  be  recovered^  shall 
not  be  accounted  for  as  any  part  of  the  goods  of  the  deceased. 

7.  All  leases  for  years  the  executor  shall  have ;  and  therefiire 
leHses  ought  not  to  be  omitted  forth  of  the  inventory.  1  BoUi 
Abr.  915.     Swin.4}2l. 

If  a  devise  be  of  land  to  one  and  the  heirs  of  his  body  for  500 
years ;  this  is  a  lease  for  years,  and  therefore  the  executor  shall 
have  it ;  and  the  reason  is,  because  an  estate  tail  cannot  be  made 
of  a  term.     1  Roirs  Abr.  915. 

S.  Estates  pur  autur  vie^  that  is,  estates  held  by  lease  during 
the  life  of  anc^er  person,  ought  also  to  be  put  into  the  inven- 
tory; the  same  being  made  distributable  by  the  statute  of  the 
14  G.2.  c;20.  (0 

9.  Also  the  executor  shall  have  all  lands  extended  on  any  judg- 
ment, statute,  or  recognizance.     Law  of  Test.  378. 


(t)  Beforie  this  statute,  such  estates  were  only  assets  for  pajrmeflt 
of  debts  by  29 C  2.  c.  3.,  but  not  of  legacies,  except  particularly  de- 
rived thereout,  nor  were  they  distributable,  and  therefore  they  needed 
not  be  put  in  the  inventory.  Oldham  v.  Picketing^  i  SM.  464*  As 
to  these  estates,  vid.  supra,  Ofixihd^  things. 
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10.  Also  the  executor  shall  have  aUi^itfTeajragea  of  rensi  due  al  Rent, 
the  death  a[  the  testator ;  and  therefore  the  same  shall  be  put  in 

the  inventory.     Law  of  Test.  378. 

1 1.  Ccm  growing  upon  the  ground  ought  to  be  put  into  the  Com  or 
inventory  ;  seeing  it  belonseth  to  the  executor :  but  not  the  gras$  other.^Mngt 
or  trees  so  growing ;  which  belong  to  the  heir,  and  not  to  the  *^"*^"'*' 
executor.     Smin.  42 1 . 

Also  h^^  though  pot  sown,  if  planted ;  and  sqjffronj  and  hemp^ 
because  sown ;  shall  go  to  the  executors.     Law  of  Test.  380. 

But  Mr.  Wentworth  thinks,  that  roots  in  gardens,  as  carrots, 
(Mirsnips,  turnips,  skirrets,  and  such  like,  shall  not  go  to  the  ex- 
ecutor,, but  to  the  heir ;  because  they  cannot  be  taken  without 
digging  and  breaking  the  soil.     Went.  61,  62. 

But  lord  Coke  says,  that  if  the  testator  shall  set  roots,  his  exe- 
cutors shall  have  that  year's  cropr     1  Inst.  55. 

If  a  man  be  seised  for  life  or  in  fee  or  tail  in  his  own  right,  or 
in  the  right  of  his  wife,  or  for  years  in  the  right  of  his  wiie,  and 
sows  the  ground  with  com,  but  dies  before  it  is  ripe ;  his  execu* 
tors  shaU  have  it,  and  not  the  wife  or  heir :  but  grass  ready  to  be 
cut  for  hay,  apples,  pears,  and  other  fruit  on  the  trees,  shall  not 
go  to  the  executors.  And  the  reason  of  the  difference  is,  be- 
cause the  former  comes  not  merely  from  the  soil,  without  the 
industry  or  manurance  of  man,  as  the  latter  doth.  Law  of 
Test.  379. 

Yet  if  a  lessee  at  will  sows  the  land  with  hay^seedy  and  by  this 
increases  the  grass,  and  the  lessor  enters  and  ejects  him ;  the  les* 
s^  shall  not  have  it.     1  In^.  56. 

But  for  clover,  saint  foin,  and  the  like,  the  reason  of  manu- 
rance, labour,  and  cultivation,  is  the  same  as  for  corn ;  biit  no 
case  hath  occurred,  wherein  these  matters  have  come  in  question, 
this  kind  of  husbandry  having  been  in  use  only  of  late  years. 

If  the  wife  had  a  lease  for  years  as  executrix,  and  the  husband 
sows  the  ground  with  corn,  and  dies  before  it  is  ripe ;  the  corn 
shall  go  to  his  executors,  at  least  so  much  as  is  more  than  the 
y^rly  rent  of  the  land :  but  if  the  husband  and  wife  were  joint 
tenants  of  the  land;  she  shall  have  the  corn,  and  not  his  execu- 
tors.    Law  of  Test.  380. 

If  a  parson  sows  his  glebe  land,  and  dies  before  severance ;  and    [  300  ] 
after,  his  successor  is  admitted,  instituted,  and  inducted  before 
the  com  is  cut :  it  shall  go  to  the  executors  or  odministrators  of 
the  deceased,  who  must  pay  tithes  thereof  to  the  successor. 
I  MOPs  Abr.  655. 

12.  Things  that  are  affixed  to  the  tenem^it,  and  are  made  Thingt 
parcel  of  the  freehold,  ought  not  to  be  put  in  the  inventory ;  ^^^ 
because  these  belong  to  me  heir,   and  not  to  the  executor,  hoi^, 
9win,  42L 

And  therefore  &e  glass  annexed  to  the  windows  of  the  housct 
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because  they  are  parcel  of  the  house,  shall  descend  as  parcel  of 
the  inheritance  to  the  heir,  and  the  executors  shall  not  have  it 
And  although  the  lessee  himself  at  his  own  cost  do  cause  the 
glass  to  be  put  into  the  windows,  yet  the  saine  being  parcel  of 
me  house,  he  cannot  take  the  same  away  afterwards,  without 
danger  of  punishment  for  waste.  Neither  is  there  any  material 
difference  in  law,  whether  the  glass  were  annexed  to  the  window 
with  nails,  or  in  other  manner,  either  by  the  lord  or  by  the 
tenant ;  for  being  once  affixed  to  the  freehold,  the  same  caiinot 
be  removed  by  the  lessee,  but  shall  belong  to  the  heir,  and  not 
the  executors :  and  therefore  the  same  is  not  to  be  put  into  the 
'  inventory,  as  part  or  parcel  of  the  goods  of  the  deceased. 
Suoin.  421. 

The  like  may  be  concluded  of  wainscot ;  that  it  ought  not  to 
be  put  into  the  inventory,  as  parcel  of  the  goods  of  the  deceased : 
for  being  annexed  unto  the  house,  either  by  the  lessor  or  by  the 
lessee,  it  is  parcel  of  the  house.  And  there  is  no  difference 
whether  it  be  affixed  with  great  nails,  or  little  nails,  or  by 
screws,  or  irons  thrust  through  the  posts  or  walls  of  the  house; 
for  howsoever  it  be  affixed,  either  in  manner  aforesaid,  or  in  any 
other  manner,  it  is  parcel  of  the  freehold ;  and  if  tlie  executors 
shall  remove  it,  they  are  punishable  for  the  same.     Swin.  421. 

And  not  only  glass  and  wainscot,  but  any  other  such  like 
thing,  affixed  to  the  freehold,  or  to  the  ground,  with  mortar  and 
stone,  as  tables  dormant^  leads^  matigers^  and  such  like ;  for  these 
belong  to  the  heir,  and  not  to  the  executor :  and  therefore  they 
are  not  to  be  put  in  the  inventory  of  the  deceased's  goods. 
Swin.  4!2l. 

So  also  of  mill-stones^  anvils,  doors,  heys,  windaixhshwtters ;  none 
of  these  be  chattels,  but  parcel  of  the  freehold,  or  thereto  per- 
taining; and  therefore  shall  not  go  to  the  executors.  Went.  61. 
An  executor  taking  away  difiimace,  which  was  set  in  the  mid- 
[  801  ]  die  of  an  house,  and  not  fixed  to  any  wall ;  the  heir  brought  an 
action  of  trespass  against  him:  and  it  was  adjudged  for  the  heir, 
that  this  should  go  as  part  of  the  freehold  and  inheritance  of  the 
heir.  But  in  the  case  of  Day  and  Austin,  Walnisley  said,  that 
lord  Dyer^s  opinion  was,  that  where  the  furnace  is  not  affixed  to 
the  wall,  the  lessee  might  within  his  term  take  it  away ;  but  not 
if  it  was  fixed  to  the  wall,  for  there  it  would  strengthen  the 
house.     Law  of  Test*  380. 

Pictures  and  glasses,  though,  generally  speaking,  not  part  of 
the  freehold,  yet  if  put  up  instead  of  wainscot,  or  where  other- 
wise wainscot  would  have  been  put,  shall  go  to  the  heir ;  for 
the  house  ought  not  to  come  to  the  heir  maimed  or  disfigured. 
2V€m.50%.     Lawqf  Test.  SSO,  SSI. 

But  in  the  case  x)f  Harvey  and  Harvey,  M.  14  Geo.  2.     In 
trover  by  the  executor  against  the  heir  ;  it  was  held  by  L^^ 
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chief  justice,  that  kangifigSy  tapestry,  and  iron  backs  to  chimnies, 
belong  to  the  executor ;  who  recovered  accordingly  against  the 
heir,     »r.  1141. 

And  the  law  seemeth  now  to  be  held  not  so  strict  as  formerly ; 
and  if  these  things  can  be  taken  away  without  prejudice  to  ttie 
fabric  of  the  house,  it  seemeth  that  the  executor  shall  have 
them :  as  tables,  although  fastened  to  the  floor ;  furnaces,  if  not 
made  part  of  the  wall ;  grates,  iron  ovens,  jacks,  clock  cases,  and 
such  like,  although  fixed  to  the  freehold  by  nails  or  otherwise. 
[A  granary  built  on  pillars  in  Hampshire  is  by  custom  a  chattel, 
and  belongs  to  the  executor.  (6)] 

Dec.  14.  1743;  Lawton  and  Lawton,  The  question  was, 
whether  ajire  engine  set  up  for  the  benefit  of  a  colliery  by  a  tenant 
for  life,  shall  be  considered  as  personal  estate,  and  go  to*  his  ex- 
ecutor, or  fixed  to  the  freehold,  and  go  to  a  remainder  man.  For 
the  plaintiff  (who  was  a  creditor  of  the  tenant  for  life)  evidence 
was  read,  to  prove  that  the  fire  engine  was  worth,  to  be  sold, 
350/.;  and  that  it  is  customary  to  remove  them;  and  that  in 
building  of  sheds  for  securing  the  engine,  they  leave  holes  for 
the  ends  of  timber,  to  make  it  more  commodious  for  removal,  and 
that  they  are  very  capable  of  being  carried  from  one  place  to 
another.  And  it  was  argued,  that  the  testator  was  dead  greatly 
indebted ;  and  it  would  Be  hard,  when  he  has  been  laying  out 
his  creditors'  money  in  erecting  this  engine,  that  they  should  not 
have  the  benefit  of  it,  but  that  the  strict  rule  of  law  should  take 
place.  And  it  was  compared  to  the  case  of  a  cyder  mill,  which 
is  let  in  very  deep  into  the  ground,  and  is  certainly  fixed  to  the 
freehold ;  and  yet  lord  chief  baron  Comyns,  at  the  assizes  at  Wor- 
cester, upon  an  action  of  trover  brought  by  the  executor  against  [  302  ] 
the  heir,  was  of  opinion  that  it  was  personal  estate,  and  directed  the 
jury  to  find  for  the  executor.  On  the  other  hand,  for  the  defend- 
ant evidence  was  produced  to  shew,  that  the  engine  cannot  be 
removed  without  tearing  up  the  soil,  and  destroying  the  brick- 
work. By  the  lord  chancellor  Hardmcke :  This  is  a  demand  by 
a  creditor  of  Mr,  Lawton,  who  set  up  the  fire  engine,  to  have 
the  fund  for  payment  of  debts  extended  as  much  as  possible. 
'Tis  true,  the  court  cannot  construe  the  fund  for  assets  further 
than  the  law  allows ;  but  they  will  do  it  to  the  utmost  they  can 
in  favour  of  creditors.  This  brings  on  the  question  of  the  fire 
engine,  whether  it  shall  be  considered  as  personal  estate,  and 
consequently  appUed  to  the  increase  of  assets  for  payment  of  debts. 
Now  it  appears  in  evidence,  that  in  its  own  nature  it  is  a  personal 
moveable  chattel,  taken  either  in  part,  or  in  gross,  before  it  is  put 
up.  But  then  it  is  insisted,  that  fixing  it  in  order  to  make  it 
work,  is  properly  an  annexation  to  the  freehold.     To  be  sure,  in 

■■■!■■»  ....  '  ■  ■  II,  ,  .  .  

(6)  UVin,Ab.l54}. 
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the  old  cases,  they  go  a  great  way  upon  the  annexation  to  the  free- 
hold ;  and  so  long  ago  as  Henry  the  seventh's  time,  the  courts 
of  law  construed  even  a  copper  and  furnaces  to  be  part  of  the 
freehold.     Since  that  time,  the  general  ground  the  courts  have 
gone  upon,  of  relaxing  this  strict  construction  of  law  is,  that  it  is 
for  the  benefit  of  the  public  to  encourage  tenants  for  life,  to  do 
what  is  advantageous  to  the  estate  during  their  term.     What 
would  have  been  held  to  be  waste  in  Henry  the  seventh's  tiroei 
as  removing  wainscot  fixed  only  by  screws,  and  marble  chimney 
pieces,  is  now  allowed  to  be  done.     Coppers  and  all  Borts  of 
brewing  vessels  cannot  possibly  be  used,  without  being  as  mudi 
fixed  as  fire  engines ;  and  in  brewhouses  especially,  pipes  must 
be  laid  through  the  walls,  and  supported  by  walls ;  and  yet,  not- 
withstanding this,  as  they  are  laid  for  the  convenience  of  the  trader 
landlords  will  not  be  allowed  to  retain  them.     This  being  the 
g^ieral  rule,  consider  how  the  case  stands  as  to  the  engine  which 
IS  now  in  question.     It  is  said,  there  are  two  maxims  which  are 
strong  for  the  remainder  man  :  First,  that  you  shall  not  destroy 
the  principal  thing,  by  taking  away  the  accessary  to  it     And  this 
is  very  true  in  general,  but  doth  not  hold  in  the  present  case; 
for  the  walls  are  not  the  principal  thing,  as  they  are  only  dieds 
to  prevent  any  injury  that  might  otherwise  happeii  to  it.    Secondb/f 
it  has  been  said,  that  it  must  be  deemed  part  of  the  estate,  be- 
[  303  3    cause  it  cannot  subsist  without  it     Now  collieries  formerly  might 
be  enjoyed  before  the  invention  of  engines ;  and  therefore  wk 
is  only  a  question  of  mqfus  and  minus,  whether  it  is  more  or  lesa 
convenient  for  the  colliery.     There  is  no  doubt  but  the  case 
would  be  very  clear  as  between  landlord  and  tenant     It  is  true^ 
the  old  rules  of  law  have  indeed  been  relaxed  chiefly  between 
landlord  and  tenant,  and  not  so  frequently  between  an  ancestor 
and  heir  at  law,  or  tenant  for  life  and  remainder  man.     But  even 
in  these  cases,  it  admits  the  consideration  of  public  conv^ency 
for  determining  the  question.     I  think,  even  between  ancestor 
and  heir,  it  would  be  very  hard  that  such  things  should  go  in 
every  instance  to  the  heir.     One  reason  that  weighs  with  me  is, 
its  being  a  mixed  case  between  enjoying  the  profits  of  the  land* 
and  carrying  on  a  species  of  trade ;  and  considering  it  in  this 
light,  it  comes  very  near  the  instances  in  brewhouses  of  fiimaces 
and  coppers.     That  case  also  of  the  cyder  mill,  between  the  ex- 
ecutor and  the  heir,  is  extremely  strong ;  for  though  cyder  is 
part  of  the  profits  of  the  real  estate,  yet  it  was  held  by  lord  chief 
baron  Comyns,  a  very  able  common  lawyer,  that  the  cyder  mill 
was  personal  estate  notwithstanding,  ana  that  it  should  go  to  the 
executor.  It  doth  not  differ  it  in  ray  opinion,  whether  a  »ied  o\fi 
such  an  en^e  be  made  of  brick  or  wood ;  for  it  is  only  intended 
to  cover  it  from  the  weather  and  other  inconveniences.      This  is 
not  the  case  between  an  ancestor  and  an  heir,  but  an  intermediate 


mHl$.     Inventory.  303 

case  between  a  tenant  for  life  and  remainder  man.  The  reason 
of  tbe  thing  weighs  most  in  favour  of  the  tenant  for  life ;  and  is 
like  the  case  of  com  growing,  which  shall  go  to  the  executor, 
and  not  to  the  heir  or  remainder  man,  it  being  for  the  benefit  of 
die  kingdom  that  com  should  be  sown.  It  is  very  well  known, 
that  little  profit  can  be  made  of  coal  mines  without  this  engme ; 
and  tenants  for  life  would  be  discouraged  in  erecting  them,  if 
they  must  go  from  their  representatives  to  a  remote  remainder 
man,  when  the  tenant  for  life  might  possibly  die  the  next  day 
after  the  engine  is  set  up.  These  reasons  of  public  benefit  and 
convenience  weigh  greatly  with  me,  and  are  a  principal  ingredient 
in  my  present  opinion.  Upon  the  whole,  I  tliink  this  fire  engine 
ought  to  be  considered  as  part  of  the  personal  estate  of  Mr. 
Lawton,  and  go  to  the  executor  for  the  increase  of  assets.  And 
decreed  accordingly.     3  Aikyns^  1 3. 

13.  But  if  a  man  be  seised  of  a  house,  and  possessed  of  divers  Heir- 
beir-looms,  that  by  custom  have  gone  with  the  house  from  heir  loom*. 
to  heir,  it  seemeth  that  these,  alUiough  no  part  of  the  freehold,    C  ^^*  ] 
shall  go  to  the  heir;  and  not  to  the  executor;  and  therefore 
ought  not  to  be  put  into  the  inventory.     1  InsU  185. 

So  if  an  incumbent  enter  upon  a  parsonage-house,  in  which  are 
hangings,  grates,  iron  backs  to  chimnies,  and  such  like,  not  put 
there  by  the  last  incumbent,  but  which  have  gone  from  successor 
to  successor ;  the  executor  of  the  last  incumbent  shall  not  have 
them,  but  it  seemeth  that  they  shall  i;ontinue  in  the  nature  of 
heir-looms :  but  if  the  last  incumbent  fixed  them  there  only  for 
his  own  convenience,  it  seemeth  that  they  shall  be  deemed  as 
furniture,  or  household  goods,  and  shall  go  to  his  executor. 

14*.  Writings  and  evidences,  which  touch  the  inheritance,  shall 
go  to  the  heir,  and  not  to  the  executor.     Went.  62. 

And  Swinburne  says,  that  a  box  ensealed,  or  the  chest  with  Boxes  with 
evidence  of  the  land,  though  the  same  be  not  affixed  to  the  free-  w"t»ng»« 
hold,  yet  because  they  contain  those  things  which  belong  to  the 
heir,  they  also  belong  to  the  heir,  and  not  to  the  executors ;  and 
therefore  they  are  not  to  be  put  into  the  inventory  of  the  de- 
ceased's goods.     Sfmn,^2\. 

But  as  to  this,  RoUe  makes  a  distinction,  and  saith,  if  the 
writings  which  concern  the  inheritance  are  in  a  chest,  the  ex- 
ecutors shall  have  the  chest,  and  the  heir  the  writings.  But  if 
the  chest  be  shut,  the  heir  shall  have  the  chest  also ;  but  if  it  be 
not  shut,  the  executor  shall  have  the  chest.     I  ItolTs  Abr.  915. 

But  the  author  of  the  Law  of  Testaments  observeth,  that  this 
distinction  seemeth  not  to  be  well  taken ;  for  if  it  be  a  box  pur- 
posed &r  the.  keeping  of  the  deeds,  the  heir  ought  to  have  it, 
whether  lodged  or  open :  on  the  other  hand,  if  it  be  a  box  de- 
signed for  other  use,  as  for  the  keeping  linen,  it  cannot  be  said 
to  be  appurtanant  to  evidences,  although  some  be  in  it,  for  so 
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may  other  things  also ;  or  perhaps  it  may  be  a  chest  or  cabinet 
of  great  value :  surely  this  shall  not  go  to  the  heir,  when  perhaps 
there  is  not  personal  estate  sufficient  to  pay  the  testator's  debts. 
Law  of  Test.  381. 

If  a  further  distinction  seemeth  necessary,  it  might  be  this : 
that  if  the  executor  will  not  open  the  box,  and  deliver  the  writ- 
ings, the  heir,  rather  than  not  have  the  writings,  may  take  the  box 
also ;  but  if  the  executor  will  deliver  the  writings,  and  retain  the 
box,  it  doth  not  seem  that  one  box  more  than  another  can  be 
[  305  ]    said  to  be  appurtenant  to  writings,  so  as  to  divest  the  property 

thereof  out  of  the  executor. 
Profits  of  15.     By  the  21  //.  8.  c.  5.  §  5.    If  the  person  deceased  shall 

Mid.  ^  devise  any  lands,  tenements,  or  hereditaments,  to  be  sold,  neither 
the  money  thereof  coming,  nor  the  profits  of  the  said  lands  for 
any  time  to  be  taken,  shall  be  accounted  as  any  of  the  goods  or 
chattels  of  the  said  person  so  deceased. 
Wife's  p«r-  1 6.  But  what  shall  we  say  to  those  goods  which  may  seem  to 
aphenia-  belong  to  the  wife  rather  than  to  the  husband,  as  her  apparel, 
^'*^  her  bed,  her  jewels,  or  ornaments  for  her  person ;  whether  are 
they  to  be  put  into  the  inventory  of  the  husband's  goods,  yea  or 
nay  ?  By  the  civil  law,  those  belonging  to  the  wife,  which  be 
called  bona  paraphernalia^  are  not  to  be  put  into  the  inventory  of 
her  husband's  goods,  neither  are  they  subject  unto  the  payment 
of  the  husband's  debts :  but  whether  the  wife's  apparel,  wiui  her 
bed,  jewels,  and  ornaments  for  her  person,  be  comprehended 
amongst  those  goods  which  the  law  calleth  bona  paraphernalia, 
is  the  matter  in  question.  And  it  seemeth  rather  that  they  are 
not  (saith  Swinburne) ;  her  convenient  apparel,  agreeable  to  her 
degree,  only  excepted.  Otherwise,  whatsoever  goods  belong  to 
the  wife,  are  presently  by  virtue  of  the  marriage  become  the  hus-  ^ 
band's,  the  property  thereof  being  changed  and  transferred  from 
the  wife  to  the  husband.  Insomuch  that  withotit  her  husband's 
licence  or  consent,  she  cannot  dispose  thereof,  neither  by  act  in 
her  lifetime,  nor  at  her  death  by  her  last  will,  which  she  might 
do  if  they  were  bona  paraphernalia ;  wherefore  those  goods  being 
the  husband's  and  not  the  wife's,  and  the  property  thereof  being 
in  him,  and  not  in  her,  it  may  be  concluded,  that  in  construction 
of  law,  those  goods  above  mentioned,  and  namely,  the  wife's 
jewels,  chains,  and  borders,  are  to  be  put  into  the  inventory  of 
the  deceased  husband's  goods.     &iS)in.  422. 

Rolle  says,  the  wife  after  the  fleath  of  her  husband  shall  have 
convenient  apparel  for  her  body,  and  not  the  executors  of  her 
husband ;  and  of  this  convenience  the  court  must  be  the  judge. 
But  she  shall  not  have  excessive  apparel :  and  if  she  takes  more 
than  is  convenient,  she  shall  be  taken  to  be  an  executor  of  her 
own  wrong.     1  Boll's  Abr.  911.     Law  of  Test.  383,  384. 

,  : ; 1— ' 

(u)  See  ifEarnafie,  II.  4.  ante,  74.  note  (2). 
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And  if  the  husband  deliver  to  his  wife  a  piece  of  cloth  for  to 
make  d,  garment,  and  dieth ;  although  that  this  was  not  made 
into  a  garment  in  the  life  of  the  husband,  yet  the  wife  shall  have  [  S06  ] 
this,  and  not  the  executor  of  the  husband ;  inasmuch  as  it  was 
delivered  to  her  to  this  intent:  but  against  the  debtee  of  the 
husband,  the  wife  shall  have  no  more  apparel  than  is  convenient. 
iJRoWsAbr.  911. 

But  in  the  case  of  Hastings  and  Douglas^  H.  9  Cha,  A  chain 
of  diamonds  and  pearl,  worth  370/.,  usually  worn  by  sir  John 
Davis's  wife,  who  was  daughter  of  the  earl  of  Castlehaven,  being 
by  her  husband's  will  devised  from  her ;  Berkeley  and  Jones  were 
of  opinion,  that  she  being  the  daughter  of  a  nobleman,  and 
permitted  to  use  them  frequently  as  ornaments  of  her  person, 
and  they  being  convenient  for  her  degree,  she  should  have  them 
as  her  paraphernalia ;  and  when  there  are  not  debts  to  be  paid 
(as  it  doth  not  appear  that  there  are  any  in  this  case),  she  shall 
have  them  against  the  executors  or  administrators  of  her  husband, 
and  the  husband  cannot  dispose  of  them  .from  his  wife  by  his 
will ;  but  instantly  by  his  death,  the  possession  of  them  being  in 
the  wife's  custody,  the  property  is  vested  in  her,  and  the  husband 
cannot  give  them  away ;  for  it  is  not  reasonable  the  husband 
should  leave  her  naked  of  those  jewels  wliich  she  usually  did  wear, 
and  are  fit  according  to  her  calling  to  wear.  But  Richardson  and 
Crake  were  of  opinion,  that  the  will  was  good,  and  that  she  may 
not  take  them  contrary  to  the  devise ;  but  if  the  husband  had  not 
made  his  will  of  them,  but  had  left  them  to  the  disposition  of  the 
law,  and  the  question  had  been  betwixt  the  executor  or  ad- 
ministrator and  the  wife,  where  there  be  not  any  debts  or  legacies 
to  be  paid,  or  where  there  be  assets  to  pay  all  debts  and  legacies 
besides  those  jewels ;  there,  peradventure,  the  law  will  allow  her 
to  take,  and  to  enjoy  them  as  her  parapheiiialia.  Cro.  Car.  343. 
I  RoU^sAbr.  911. 

But  in  the  case  of  Carey  and  Appleton,  M.  26  C  2.,  the 
husband  devised  the  jewels,  which  were  the  paraphernalia  of  the 
wife,  and  died :  They  were  decreed  to  the  wife.     I  Cha,  Ca.  240. 

And  by  Macclesfield  lord  chancellor :  Bona  paraphernalia  are 
not  devisable  by  the  husband  from  the  wife,  any  more  than  heir- 
looms from  the  heir ;  so  that  the  right  of  the  wife  to  her  para- 
phernalia is  to  be  preferred  to  that  of  a  legatee.    1  P.  Will,  730. 

But  it  is  said,  that  bona  paraphermalia  shall  not  be  retained 
by  the  wife  against  debts.  And  in  the  case  of  Stubbs  and  Sttibbs, 
17.  31  C  2.,  it  was  held,  that  where  the  real  estate  is  chargeable, 
together  with  the  personal,  for  the  payment  of  debts,  and  the  [  307  ' 
personal  estate  is  deficient,  the  bona  paraphernalia  shall  be  liable 
before  the  real  estate  shall  come  in.     Cha.  Ca,  Finch,  415.  (7) 

(7)  So  in  Grey  v.  Grey^  Lord  No  t.  MSS.  2  Svtanst.  Rep.App,  602., 
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But  in  the  case  of  Tipping  and  Tipping^  Af.  H^l,  by  Mao- 
clesfield  lord  chancellor :  Bona  paraphernalia  are  liable  to  debts 
in  favour  of  creditors  only,  and  not  in  favour  of  the  heir  at  law. 
1  P.  Will.  730. 

And  if  creditors  of  the  testator  by  judmnent  take  the  jeweU 
after  his  death  in  execution,  when  the  heir,  or  executor,  or 
trustees,  have  other  assets  sufficient  to  pay  such  debts ;  this  is  a 
default  in  the  trustee,  for  which  the  widow  ought  not  to  sufiEer  as 
to  her  bcma  paraphernalia.     2  P.  Will,  80. 

And  in  Northey  and  Northey^  Dec.  6,  1 740,  lord  Hardmcke 
said,  that  the  late  cases  have  gone  so  fiur  in  the  point  of  para- 
phernalia, that  they  have  considered  a  wife  in  the  nature  of  a 
creditor,  and  as  having  a  lien  upon  real  estate.  Though  the 
jewels  in  the  present  case  were  worth  3000/.,  yet  (he  said)  tie 
value  makes  no  alteration  :  and  that  there  are  several  cases 
where  there  have  been  debts  standing  out  against  the  husband, 
and  yet  tlie  wife  has  been  admitted  as  a  creditor  to  die  value  of 
the  paraphernalia,  even  upon  trust  estates  created  foi*  payment  of 
debts.    ^  Alk.  78,  79. 

And  in  the  case  of  Indedon  and  Northcote^  Mar.  2, 1746,  it 
was  said  by  lord  Hardmcke^  that  where  there  is  a  trust  estate, 
charged  with  payment  of  debts,  whidi  is  sufficient  for  that  pur- 
pose, dhe  may  come  round  upon  the  trust  estate  to  be  rrimbursed 
to  die  value  of  her  paraphernalia,  if  the  personal  has  been  ex- 
hausted by  her  husband's  creditors.  And  so  it  hath  been  de- 
termined in  several  cases.     3  Atk,  438.  {x) 

And  in  Snelson  and  Corbel^  June  16,  1746,  where  the  questioo 
was,  whether  paraphernalia  shall  be  liable  to  the  payment  of 
simple  contract  creditors  and  legacies ;  lord  Hardwicke  said, 
at  law,  where  the  husband  dies  indebted,  the  widow  cannot 
have  her  paraphernalia ;  but  this  court  doth  not  determine  so 
strictly  :  for  if  the  personal  estate  hath  been  exhausted  in  pay- 
ment of  specialty  creditors,  she  shall  stand  in  their  place  as  to 
so  much  upon  the  real  assets  of  the  heir  at  law ;  for  she  has  a 
prior  right,  and  a  superior  onie  to  legatees,  who  take  only  firom 
the  bounty  of  the  testator.  3  Atk.  369. 
[  308  ]  Also  if  an  husband  pledges  the  wife's  paraphernalia,  and  dies 
leaving  a  sufficient  estate  to  redeem  the  pledge  and  pay  all  his 
debts  ;  she  shall  be  intitled  to  have  it  redeemed  out  of  the  hus^ 
band's  personal  estate. — ^ — But  the  husband  may  alienate  the 
same  in  his  lifetime.     3  Atk,  394,  395. 

Also  where  a  daughter's  portion  was  to  be  paid  out  of  te 


the  title  to  paraphernalia  was  not  allowed  to  prevail  against  a  son 
claiming  for  the  benefit  of  creditors ;  and  on  such  a  clami  the  cotut 
cannot  consider  the  quality  of  the  party. 
(x )  See  Boi/nton  v.  Parkhurst,  I  Bro.  C.  C.  576> 
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fastber's  personal  estate ;  the  court  ^^voiild  not  allow  the  widow  to 
retain  her  paraphernalia.     Cha.  Ca,  Finck,  14f6* 

And  where  by  marriage  aHicles  it  was  agreed,  that  the  wife 
should  have  no  part  of  die  husband's  personal  estate,  but  what 
he  should  give  her  by  his  will ;  it  was  declared  by  the  court,  that 
diis  bars  her  of  her  paraphernalia,  and  from  jewels  given  to  her 
by  her  husband  in  his  lifetime.     2  Verru  83.  (y) 

Yet  notwithstanding  all  that  hath  been  said,  if  we  shall  re- 
spect what  hath  been  used  and  observed,  such  hath  ever  been 
the  general  and  anci^it  custom  or  rather  courtesy  of  the  province 
of  York,  as  thereby  widows  have  been  tolerated,  to  reserve  to 
tiieir  own  use,  not  only  their  apparel,  and  a  convenient  bed, 
but  a  coffer  with  divers  things  tnerein  necessary  for  dieir  own 
persons ;  which  things  have  been  usually  omitted  out  of  the  in- 
^ntc»y  of  their  deceased  husband's  goods,  unless  peradventure 
the  husband  was  so  far  indebted,  as  the  rest  of  his  goods  would 
net  suffice  to  discharge  the  same ;  in  which  case  the  wife's  jewels, 
chains,  and  borders,  and  such  like,  being  things  of  decency  or 
ornament,  and  not  of  necessity,  have  been  iisually  prized  and 
pot  <into  the  inventory  amongst  other  goods  of  the  deceased, 
towards  the  payment  of  his  debts ;  and  so  they  ought  to  be. 
Sbm.422, 

17.  Goods  to  which  the  husband  is  intitled  in  right  of  his  wife,  Wife^i 
and  as  administrator  to  her,  are  not  to  be  put  in  the  inventory  ??2^^ 
after  her^eath;  but  things  which  are  in  action  must  be  put  in. 
Swf'n.  422,     Ood.  O.  L.  153. 

In  the  case  of  Sir  John  St.  John^  T.  lS<3uu,  the  lady  C.  was 
possessed  of <divers  ieases,  and  conveyed  them  in  trust,  and  af- 
terwards married  with  A.  B.  The  lady  received  the  money  upon 
the  leases,  and  ^ith  part  4^  the  money  bought  jewels,  and  other 
part  of  the  money  she  left,  and  died.  A.  d.  takes  letters  of 
admmistrarion  of  the  goods  of  his^ife;  aasid  in  a  suit  in  the  ec- 
clesiastical court,  the  court  would  have .  compelled  him  to  ha^e 
given  an  account  of  i|be  jewels,  and  for  the  monies,  to  have  put  [  ^^^  ] 
mexn  into  the  inv^tory.  But  the  opinion  of  the  whole  court  of 
king's  bench  was,  that  he  should  not  put  diem  ibto  the  inven- 
teory;  because  the  property  of  the  jewels  was  absolutely  in  him 
as  ha^and,  and  he  had  them  not  as  administrator :  bat  such 
difaigB  as  be  in  action,  and  which  he  shall  have  as  administrator, 
he  shall  be  accountable  for,  and  they  shall  be  put  into  the  inven- 
tory. And  for  the  money  received  upon  trust,  it  was  resolved 
that  the  same  was  the  money  of  the  trustees,  and  the  wife  had 
no  remedy  for  it  but  in  equity ;  and  therefore  the  husband  shall 
have  it  as  administrator.  And  in  that  cose  it  was  resolved,  that 
if  a  woman  do  conv^  a  lease  in  trust  for  her  use,  and  afterwards 
*■ I  •,  ■  ifi  ■ . .  ^'  .111 — '     —  '  ' 

(y)  S.  P.  Reed  v.  Snell,  2  Atk.  642. 
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marrieth,  in  such  case  it  lieth  not  in  the  power  of  the  husband  to 
dispose  of  it ;  and  if  the  wife  die,  the  husband  shall  not  have  it. 
Mar.  44.     Swin.  a.  423. 

1 8.  By  the  aforesaid  constitution  of  OtJioborij  the  inventory 
shall  be  made  in  the  presence  of  some  credible  persons,  who 
shall  competently  understand  the  value  of  the  deceased* s  goods:  for 
it  is  not  sufficient  to  make  an  inventory,  unless  the  goods  therein 
contained  be  particularly  valued  and  appraised  by  some  honest 
and  skilful  persons,  to  be  the  just  value  thereof  in  their  judg- 
ments and  consciences;  that  is  to  say,  at  such  price  as  the  same 
may  be  sold  for  at  that  time.     Swin.  425,  426. 

But  as  to  the  value. of  the  goods  upon  the  appraisement,  it  is 
not  binding,  nor  veiy  much  regarded  at  the  common  law;  for 
if  it  is  too  nigh,  it  snail  not  be  prejudicial  to  the  executor  or 
administrator ;  and  if  it  be  too  low,  it  shall  be  no  advantage  to 
him :  but  the  very  value  found  by  the  jury,  when  it  comes  in 
question  whether  the  executor  hath  fully  administered,  or  bath 
assets  or  not,  is  that  which  is  binding.  Swin.  426.  Went, 
83,  84. 

19.  By  the  aforesaid  constitution  of  archbishop  Stratford^  the 
inventory  shall  be  delivered  to  the  ordinary^  within  a  time  to  be 

maybe'dis-  appointed  by  his  discretion. Not  arbitrarily  (saith  Lindwood) 

pensed      '   but  in  a  reasonable  manner,  according  to  the  exigency  of  per- 

ivithal.      .   gQjjg^  things,  and  places.     Lind.  177. 

And  as  the  time  for  exhibiting  such  inventory  is  left  to  the 
discretion  of  the  ordinary ;  so  may  he  remit  the  making  of  an 
inventory,  for  a  reasonable  cause :  as  where  it  may  be  expe- 
dient, that  the  quantity  of  the  goods  should  not  be  divulged. 
Lind.  176. 

As  was  done  in  Boon-s  case,  July  18,  1682.    Who  dying  pos- 

C  310  ]  sessed  of  a  large  personal  estate,  made  his  eldest  son  executor, 
and  among  omer  bequests,  gave  his  secrnid  son  2000/.,  to  be 
paid  at  three  several  payments.  The  said  second  son  took  out 
process  against  the  elder  brother,  and  caused  him  to  be  cited 
before  the  judge  of  the  prerogative  court  (where  the  will  was 
proved)  in  order  to  compel  him  to  bring  in  an  inventory.  But 
it  appearing  to  the  judge,  that  the  two  first  payments  were  made, 
and  the  third  offered  to  be  made ;  he  gave  sentence,  that  there 
was  no  need  of  an  inventory  at  the  instance  of  the  plaintiff: 
which  was  confirmed  by  the  delegates,  first  upon  appeal,  and 
afterwards  upon  a  commission  of  review.     JRaym.  470.  (8) 


In  what 
cases  an 
inventory 


(8)  An  inventory  and  account  may  be  dispensed  with  where  not 
applied  for  so  long  a  period  (viz.  45  years),  that,  in  conjunction 
Hjoith  circumstances  and  aff  davits,  it  affords  a  reasonable  presumption 
of  the  estate's  having  been  fully  administered.  Ritchie  v.  Rees  and 
Rees,  1  Add,  Rep.  144.     But  an  inventory  has  been  decreed  after  15 
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^0.  Although  appraisements  and  inventories  shall  not  be  made  How  far 
according  to  the  ecclesiastical  law,  nor  to  the  statute  aforesaid :  ^y^^Je. 
yet,  by  the  practice  of  the  courts,  if  tlie  goods  of  the  deceased  before  re- 
shall  be  appraised  by  any  honest  persons  of  the  neighbourhood,  quired,  are 
and  reduced  into  an  inventory,  and  afterwards  the  said  inven-  "®<^®***^- 
tory  shall  be  in  due  time  exhibited  before  the  judge  who  proveth 
the  will  or  granteth  the  administration,  upon  the  oath  of  the 
executor  or  administrator,  such  inventory  shall  receive  credit  in 
all  causes  and  courts,  and  he  that  exhibiteth  the  same  shall  be 
freed  from  the  burthen  of  proving  the  truth  of  the  inventory,  that 
is,  that  the  deceased  had  no  more  goods ;  and  he  retorteth  the 
proof  of  any  goods  having  been  omitted,  upon  the  legatary  or 
other  person  pretending  interest  in  the  goods  of  the  deceased. 
1  Ougkt.  344. 

By  which  oath  of  the  executor  or  administrator  is  to  be  un- 
derstood, the  oath  which  he  took  at  the  time  of  granting  the 
probate  or  administration :  unless  the  party  be  called  afterwards 
to  exhibit  an  inventory  upon  his  corporal  oath;  for  then  he 
shall  again  take  a  special  oath  of  the  truth  of  the  inventory,  not- 
withstanding the  former  general  oath  that  he  took  at  the  time  of 
granting  the  probate  or  letters  of  administration.     Id. 

21.  For  sometimes  it  is  demanded,  and  by  the  judge  decreed.  Strictness 
at  the  instance  of  the  party  having  interest  in  the  goods  of  the  ^JJ^^j^ 
deceased,  that  an  inventory  be  exhibited  upon  the  oath  of  the  of  suit. 
executor  or  administrator,  before  the  issuing  of  the  probate  or 
letters  of  administration  under  seal ;  and  then,  notwithstanding 
the  former  general  oath  had  been  taken  for  the  faithftil  execution 
of  the  will  or  administering  the  goods  of  the  deceased,  and  for 
exhibiting  a  true  inventory,  a  special  oath  hath  been  used  to  be 
taken,    at  the  time  of  exhibiting  the  inventory,    of  the  truth 
thereof;  and  that,  either  personally,  or  by  virtue  of  a  commis- 
sion.    1  Ougkt,  344. 

And  sometimes,  before  the  granting,  or  at  least  before  the  [  311  ] 
issuing  of  the  probate  or  letters  of  administration,  (instead  of  an 
inventory  of  the  goods  of  the  deceased  upon  the  oath  of  the 
party,)  at  the  request  of  some  person  having  interest,  the  judge 
issueth  a  commission  for  the  appraisement  and  true  valuation  of 
the  goods,  rights,  and  credits,  and  inspection  of  the  obligations, 
leases,  and  otner  writings  and  papers  whatsoever,  concerning  the 
personal  estate  of  the  deceased,  at  the  house  of  the  deceased,  or 
elsewhere,  wheresoever  his  goods,  rights,  or  credits,  remain  or 
be,  on  such  a  day  or  days,  with  continuation  and  prorogation  of 
liie  time  and  place,  as  shall  be  needftil.     Id. 

years ;  the  court  saying,  that  the  executor  must  make  it  as  well  as 
ne  could,  and  if  objected  to,  the  length  of  time  since  he  came  into 
possession  of  the  goods  should  be  considered.  Strut  v.  Snow, 
9Jan.l793j  cor.  sir  fT.  fT^/iwe,    MSS.Cas.l06. 
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Also  in  these  <9ases,  there  usually  issueth  a  monition  agdnst 
^e  other  party  in  special,  and  all  others  in  general,  with  whom 
any  of  the  goods,  rights,  or  credits  of  the  deceased  remain  and 
be,  that  they  exhibit  or  shew,  or  cause  to  be  exhibited  or  shewed, 
really  and  with  effect,  to  the  appraisers  by  virtue  of  the  commis-^. 
sion  aforesaid  appointed,  at  the  time  and  place  of  the  execution 
thereof,  the  aforesaid  goods,  rights,  and  credits  of  the  said  de- 
ceased, and  also  the  bonds,  leases,  and  other  writings  and  papers, 
concerning  the  personal  estate  of  the  deceased  remaining  or 
being  with  them  or  any  of  them,  to  the  end  they  may  be  appraised 
and  put  in  the  inventory :  on  pain  of  law,  and  of  contempt. 
1  Ot^ht.  34!4,  345. 

And  such  commission  being  duly  executed,  the  inventory  is 
brought  in  and  exhibited,  signed  by  the  hands  of  the  commis-! 
sioners  or  appraisers,  or  two  of  them  at  the  least ;  without  the 
oath  of  the  party  for  the  truth  thereof.     1  Ought.  345. 

And  in  such  cases  an  inventory  also  is  often  required  upon 
the  oath  of  the  executor  or  administrator,  of  such  goods  of  the 
deceased  as  have  been  already  disposed  of.     Id. 

But  after  the  inventory  is  exhibited,  a  creditor  shall  not  be 
admitted  to  object  thereto  in  the  ecclesiastical  court;  for  the 
statute  of  21  Hen.  8.,  which  requires  the  executor  or  adminis- 
trator to  make  an  inventory,  only  enjoins  them  to  deliver  it  upoB 
oath  into  the  keeping  of  the  ordinary,  and  the  ordinary  by  die 
said  statute  is  required  to  receive  the  same  so  presented  (nr 
tendered  to  be  delivered.  As  in  the  case  of  Catchside  and 
OvingtoTij  T.  6  G.  3.  It  was  moved  for  a  prohibition  to  the  ec- 
clesiastical court,  on  behalf  of  Mrs.  Catchside,  the  administratrix. 
The  case  was,  she  had  been  cited  into  an  inferior  ecclesiastical 
court,  at  the  promotion  of  Anne  Ovington,  a  creditor,  to  exhibit* 
[  312  ]  an  inventory.  She  brought  one  in;  and  the  creditor  objected  to 
it.  There  was  a  decree  for  the  creditor.  The  administratrix 
appealed  to  the  superior  ecclesiastical  court  which  affirmed  the 
decree.  The  suggestion  for  a  prohibition  was  their  want  of 
jurisdiction.  Unto  which  it  was  answered,  on  shewing  cause, 
that  it  being  after  sentence,  it  was  now  too  late  for  a  prohibitioD, 
unless  it  shall  appear  that  they  have  determined  contrary  to  law. 

By  lord  Mansfield  and  the  court:  It  appears  upon  the  fece 

of  the  proceedings,  that  the  spiritual  court  hath  no  jurisdiction. — 
And  the  rule  for  a  prohibition  was  made  absolute.  4  Burr* 
1922.  (9) 

•^•^— W—-         I         ■    I     ■      II    ■        ■  11  -  ~-     -^     -      -M  .  •  II  .  -        I ^^ 

(9)  Again,  in  Henderson  v.  French,  5M,SfS.  Rep.  407.,  the  court 
held,  that  as  the  statute  21  if.  8.  directed  the  executor,  for  the  se- 
curity of  creditors  and  legatees,  to  make  an  inventory  to  be  delivered 
to  the  bishop  or  ordinary ;  and  that  no  bishop  or  ordinary  should^ 
under  pain  of  10/.,  refuse  to  take  it,  his  office  was  merely  minii* 
terial  to  receive  it  when  tendered.   If  the  statute  had  intended  more, 
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22.  By  the  IS  Ed.  I.  si.  I.e.  2S.  Exectttors  sliaB  have  a  writ  off  Action 
account,  and  the  same  action  and  process  in  the  same  writ,  as  ^^^^^ 
the  testator  might  have  had  if  he  had  lived. 

By  the  common  law,  executors  should  not  have  an  action  a 
account,  for  an  account  to  be  made  to  the  testator,  because  the 
account  rested  in  privity ;  for  remedy  whereof  this  action  was 
made.  But  by  the  law  of  merchants,  an  action  of  account  did 
lie  for  executors.     2  Imt.  404. 

By  the  4  Ed.  3.  c.  7.  Whereas  in  times  past,^  executors  feafve 
not  had  actions  for  a  trespass  done  to  their  testators,  as  if  the 
goods  and  chattels  of  the  same  testators  carried  away  in  their 
life,  and  so  such  trespasses  have  hitherto  remained  unpun- 
ished ;  it  is  enacted,  that  the  executors  in  such  cases  shall  have 
an  action  against  the  trespassers,  and  Recover  their  damages, 
in  like  manner  as  they  whose  executors  they  be  should  have  hacT 
if  they  were  in  life. 

By  the  25  Ed.  3.  st.  5.  c.  5.  Executors  of  executors  shall  have 
actions  of  debt,  accounts,  and  of  goods  carried  away  of  the  first 
testators,  and  executions  of  statute  merchants,  and  recognizances 
made  in  court  of  record  to  the  first  testator,  in  the  same  manner 
as  the  first  testator  should  have  had  if  he  were  m  life :  and  the 
same  executors  of  executors  shall  answer  to  other  of  as  much  aa 
they  have  recovered  of  the  goods  of  the  first  testators,  as  the 
first  executors  should  do  if  they  were  in  full  life.       •    ' 

23.  By  the  statute  of  the  31  Ed.  3.  st.  1.  c.  11.  In  case  where  a  Action 
^dieth  intestate,  the  persons  deputed  by  the  ordirtenr  to  Sl^^ra- 
adiimnster  his  goods,  shall  have  an  action  to  demand  and  re-  ton. 
cover  as  executors,  the  debts  due  to  the  person  intestate  in  the 

iitig^s  court,  for  to  administer  and  dispend  for  the  soul  of  the 
desijit  and  shall  answer  also  in  the  king's  court,  to  other  to 
whom  the  dead  person  was  holden  and  bound,  in  the  same  manner 
as  executors  shall  answer :  and  they  shall  be  accountable  to  the 
ordinary,  as  executors  be  in  the  case  of  testament,  as  well  of  the  [  313  ] 
time  past  as  of  the  time  to  come. 

Birfore  this  act,  by  the  common  law,  administrators  had  no 
property  in  the  goods  and  chattels  as  executors  had :  nor  could 
Aey  recover  debts  as  executors  could  do ;  but  by  this  statute 
ttey  are  enabled  in  both  those  respects :  and  fiirtfier,  whereaisr 
by  the  common  law  they  were  charged  by  the  name  of  executors, 

it  would  have  so  said.  A  prohibition,  therefore,  lies  to  the  consistory 
court,  if  it  proceeds  to  hear  exceptions  to  an  inventory  exhibited  by 
an  executor.  Hinton  v.  Parker,  1  Mod.  168.  S.  P.  But  the  prcKstice 
of  the  ecclesiastical  court  is  to  admit  objections  of  a  creditor  to  ai^ 
inventory,  though  not  to  an  account.  Per  sir  W.  Wynne  in  BarlotD  y. 
Birtf  Preros.  M.  Term,  MSS.  Cas.  105.,  relying  on  Griffiths  v. 
Crayden,  1*771,  cor^  sir  G.  Hay.  And  see  Barclay  v.  Marshall j^^ 
9  nm.  Rep.  XSS. 
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now  tliey  shall  be  charged  by  the  name  of  administrators. 
Gibs.  478. 
Action  fn  24.  By  the  32  H,  8.  c.  37.  Forasmuch  as  by  the  order  of  the 
case  of  rent  common  law,  the  executors  or  administrators  of  tenants  in  fee 
simple,  tenants  in  fee  tail,  and  tenants  for  term  of  life,  of  rent 
services,  rent  charges,  rent  seeks,  and  fee  farms,  have  no  remedy 
to  recover  such  arrearages  of  the  said  rents  or  fee  farms  as  were 
due  unto  the  testators  in  their  lives,  nor  yet  the  heirs  of  such 
testator,  nor  any  person  having  the  reversion  of  his  estate  after 
his  decease,  may  distrain  or  have  any  lawful  action  to  levy  any 
such  arrearages  of  rents  or  fee  farms,  due  unto  him  in  his  lifetime 
as  is  aforesaid ;  by  reason  whereof  the  tenants  of  the  demesne  of 
such  lands,  tenements,  or  hereditaments,  out  of  which  such  rents 
were  due  and  payable,  who  of  right  oug^t  to  pay  their  rents  and 
farms  at  such  day  and  terms  as  they  were  due,  do  many  times 
retain  such  arrearages  in  their  own  hafids,  so  that  the  executors 
and  administrators  of  the  persons  to  whom  such  rents  or  fee 
farms  were  due,  cannot  have  or  come  by  the  said  arrearages  of 
the  same,  towards  the  payment  of  the  debts,  and  performance  of 
the  will  of  the  said  testators ;  it  is  enacted,  that  the  executors  and 
administrators  of  every  such  person  to  whom  any  such  rent  or 
fee  &rm  shall  be  due,  and  not  paid  at  the  time  of  his  death,  shall 
have  an  action  of  debt  for  all  such  arrearages,  against  the  tenant 
that  ought  to  have  paid  the  same,  or  against  his  executors  or 
.  administrators ;  or  may  distrain  for  the  same  upon  the  lands  and 
other  hereditaments  chargeable  therewitli,  so  long  as  they  con- 
tinue in  the  seisin  or  possession  of  the  said  tenant  in  demesne, 
who  ought  immediately  to  have  paid  the  said  rent  or  fee  ferm  so 
being  behind,  to  the  said  testator  in  his  life ;  or  in  the  seisin  or 
possession  of  any  other  person  claiming  the  same  only  from  the 
same  tenant  by  purchase,  gift,  or  descent ;  in  like  manner  and 
form  as  the  testator  might  have  done  in  his  lifetime,  and  shall 
for  the  same  distress  lawfully  make  avowry  upon  their  matter 
aforesaid.     §  1. 

Provided  that  this  shall  not  extend  to  any  such  manor,  lord- 
ship, or  dominion  in  Wales,  or  in  the  marches  of  the  same, 
whereof  the  inhabitants  have  used  time  out  of  mind  to  pay  unto 
the  lord  or  owner  thereof  at  his  first  entry  into  the  same,  any 
sum  for  the  redemption  and  discharge  of  all  duties,  forfeitures, 
[  314  ]  and  penalties,  whereof  the  said  inhabitants  were  chargeable  ^ 
any  of  their  said  lords,  ancestors,  or  predecessors,  before  his  said 
entry.     §  2. 

And  if  any  man  having  in  the  right  of  his  wife  any  estate  in 
fee  simple,  fee  tail,  or  for  term  of  life,  in  any  rents  or  fee  farms, 
and  the  same  shall  be  due  and  unpaid  in  the  said  ^fe's  life;  the 
husband  after  the  death  of  his  wife,  his  executors  and  adminis- 
trators, may  have  an  action  of  debt  for  the  said  arrearages, 
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against  the  tenant  of  the  demesne  that  ought  to  have  paid  th^ 
same,  hk  executors  or  administrators,  or  may  distrain  for  the 
same,  as. he  might  have  done  if  his  wife  had  been  living,  and 
make  avowry  upon  his  matter  as  aforesaid.     32  iJ.  8.  c.  37.  §  3. 

And  if  any  person  shall  have  any  rents  or  fee  farms  for  term, 
of  life  of  any  other  person,  and  the  same  shall  be  due  and  un- 
paid in  the  life  of  such  other  person,  and  he  dieth ;  then  he  to. 
whom  the  same  was  due,  his  executors  or  administrators,  may 
have  an  action  of  debt  against  the  tenant  in  demesne,  that  ought 
to  have  paid  the  same  when  it  was  first  due,  his  executors  and 
administrators ;  or  may  distrain  for  the  same  upon  such  lands 
and  tenements  out  or  which  the  said  rents  or  fee  farms  were 
issuing  and  pajrable ;  in  like  manner  and  form  as  he  might  have 
done,  if  such  person,  by  whose  death  the  aforesaid  estate  in  the 
sfdd  rents  and  fee  farms  was  determined  and  expired,  had  beeii 
in  full  life ; .  and  the  avowry  for  the  taking  of  the  same  distress 
to  be  made  as  aforesaid.     §  4*. 

And  by  the  statute  of  the  11  G.  2.  c,  19.  Whereas  where 
any  lessor  or  landlord,  having  only  an  estate  for  life  in  the 
lands,  tenements,  or  hereditaments  demised,  happens  to  die 
before  or  on  the  day  on  which  any  rent  is  reserved  or  made  pay- 
able, such  rent  or  any  part  thereof  is  not  by  law  recoverable,  by 
the  executors  or  administrators  of  such  lessor  or  landlord ;  nor  is 
the  person  in  reversion  entitled  thereunto,  any  other  than  for  the 
use  and  occupation  of  such  lands,  tenements,  or  hereditaments, 
from  the  death  of  the  tenant  for  life;  of  which  advantage  hath  . 
been  often  taken  by  the  under-tenants,  who  thereby  avoid  paying 
any  thing  for  the  same :  for  remedy  thereof  it  is  enacted,  that 
where  any  tenant  for  life  shall  happen  to  die  before  or  on  the 
day  on  which  any  rent  was  reserved  or  made  payable  upon  any 
demise  or  lease  of  any  lands,  tenements,  or  hereditaments,  which 
determined  on  the  death  of  such  tenant  for  life,  that  the  executors  * 
or  administrators  of  such  tenant  for  life  shall  and  may,t  in  an 
action  upon  the  case,  recover  of  and  from  such  under-tenant 
or  undertenants  of  such  lands,  tenements,  or  hereditaments,  if 
such  tenant  for  life  die  on  the  day  on  which  the  same  was  made 
payable,  the  whole,  or  if  before  such  day,  then  a  proportion  of 
such  rent,  according  to  the  time  such  tenant  for  life  lived  of  the 
last  year,  or  quarter  of  a  year,  or  other  time  in  which  the  said  [  315  T 
rent  was  growing  due,  as  aforesaid ;  making  all  just  allowances, 
or  a  proportionable  part  thereof  respectively.     J  1 5* 

25.  Ail  executor   may  sue   another   in   the    spiritual   court  In  what 
touching  his  testator's  goods,  in  this  case,  viz.  if  a  man  devise  or  J**"*^^*** 
bequeam  corn  growing,  or  goods,  unto  one ;  and  a  stranger  will    "^"^  ^ 
not  suffer  the  executor  to  perform  the  testament :  for  this  legacy^  ,»    » 

he  shall  sue  the  stranger  in  the  spiritual  co^rt.     Swin,  18. 

But  if  a  man  take  from'  the  executdr  or  administrator  the 
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In  what 
case  CO- 
executors 
must  all 
join. 


goods  of  the  deceAsed,  for  this  they  must  use  their  action  of  tres- 
pass, and  not  sue  in  the  spiritual  court :  for  they  cannot  sue  for 
t}ie  goods  of  the  deceased  in  a  court  ecclesiastical,  but  at  the 
common  law.     Swin.  18.    10  Mod.  21. 

Also  tenants  may  be  sued  at  the  common  law  by  executors  or 
administrators  for  rent  behind,  and  due  to  the  testator  or  in- 
testate in  his  lifetime,  or  at  the  time  of  his  death ;  and  they  may 
for  the  same  distrain  the  land  charged  with  the  rent.  Swin.  18. 
26.  All  the  executors  do  represent  the  person  of  the  testator, 
^d  therefore  they  must  all  join  in  suit  against  others ;  and  in 
suit  by  others  they  must  all  be  made  defendants,  or  at  least  so 
many  of  them  as  do  administer :  for  though  executors  themselves 
must  take  notice  by  the  will  how  many  executors  there  be,  and 
must  frame  their  suit  accordingly,  creditors  and  strangers  need 
not  take  notice  pf  any  more  than  do  administer,  and  execute  the 
office  of  executor.     Went.  93. 

T.  6  Ja.  Smith  and  Smith.  The  mother  and  her  son,  an 
infant,  were  made  executors,  and  administi*ation  was  granted  to 
her  during  the  minority  of  her  son :  she  married  again,  and  then 
her  husband  and  she  as  executrix  brought  an  action  of  debt 
against  the  defendant,  who  pleaded  in  abatement  that  the  in&nt 
was  not  nanied ;  and  upon  a  demurrer  to  that  plea,  it  was  held 
that  the  plea  was  good :  but  if  it  had  been  set  forth  specially  in 
the  declaration,  that  there  was  another  executor  under  age, 
though  not  joined  in  the  action,  it  might  have  been  othen/nse. 
Yelv.  130.   I  Brownl.  101. 

27.  If  one  executor  refuse  to  undertake  the  executorship,  then 
is  the  other  executor  to  be  admitted  alone,  and  may  execute  the 
will,  or  commence  any  suit  or  be  sued  alone,  as  if  no  other  had 
been  named  executor.  But  if  he  alter  his  mind,  and  afterwards 
become  willing,  then  (his  former  refusal  before  the  ordinary  not- 
[  316  ]  withstanding)  ne  may  join  with  the  other  executor  who  proved 
the  will ;  and  if  he  release  any  debt  due  to  the  testator,  the  re- 
lease is  as  sufficient,  as  if  he  had  never  refused.  Which  is  to 
be  understood,  if  he  released  before  judgment;  but  after  judg- 
ment, being  no  party  to  the  suit,  he  cannot  acknowledge  sa- 
tisfaction, because  he  was  not  privy  to  the  judgment.  Swin.  325. 
And  where  there  are  several  executors,  and  one  of  them  re- 
fuseth  before  the  ordinary,  and  the  rest  prove  the  will,  he  who 
reftised  may  administer  when  he  will,  and  therefore  they  who 
proved  it  ought  to  name  him  in  every  action ;  but  if  they  all 
refuse,  and  the  ordinary  grants  administration  to  another,  then 
it  is  too  late ;  for  in  such  case  they  cannot  afterwards  prove  the 
ivill.     9  COf  38.     Henslaafs  case,  (z) 

28.  Co-executors  being  in  law  but  as  one  person,  therefore 


Case  where 
one  co- 
executor 
refiueth. 


In  what 


one 
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the  act  of  one  is  the  act  of  them  all^  and  the  possessicm  of  one  is  may  da 
accounted  the  possiession  of  all,  and  the  payment  of  debts  by  or  ^^^^ 
to  one  of  them  is  the  payment  of  or  to  all  of  them,  and  the  sale  °**^ 
or  gift  of  the  testator's  goods  by  one  is  the  sale  or  gift  of  all ;  and 
likewise  a  release  before  judgment  of  one  of  them,  is  a  release 
of  all.     Sxvin.  328.     [See  2  Fes.  268.] 

But  it  is  not  so  with  administrators :  for  they  have  but  one 
authority  given  them  by  the  bishop  over  the  goods ;  which  au- 
thority being  given  to  many,  is  to  be  executed  by  all  of  them 
joined  together.     Lord  Bacon's  Tracts^  ]  62.    1  Atk.  460. 

Also  one  executor  shall  not  be  charged  with  the  wrong  or 
devastavit  of  his  companion,  and  shall  be  no  &rther  liable  than 
for  the  assets  which  came  to  his  hands.  And  therefore  where 
an  action  was  brought  against  two  executors,  and  the  jury  found 
that  the  two  and  another  were  made  executors,  and  that  the  third 
wasted  the  assets  to  the  amount  of  600/.  and  died,  and  that  only 
ISL  came  to  the  hands  of  the  two  others;  the  court  held,  that 
they  should  be  chargeable  for  no  more  than  the  16/. :  for  that  it 
was  the  testator's  folly  to  trust  such  a  person,  which  must  not 
turn  to  the  prejudice  of  the  other  executors.     2  Bac.  Air.  395. 

29.  Regularly,  one  executor  cannot  sue  another  of  his  co-  One  eze^ 
executors,  touching  any  thing  relating  to  his  testator's  will,  or  ^utor  can- 
that  is  within  the  power,  interest,  duty^  or  office  of  an  executor*  ^^^J^J^ 
2  Bac.  Abr.  396.  {a)  [  317  ] 

But  if  the  residue  of  the  personal  estate,  after  debts  and  lega- 
cies be  devised  to  both  the  executors,  one  of  them  may  sue  the 
other  in  the  spiritual  court  for  a  moiety :  for  this  is  in  the  nature 
of  a  gift  or  legacy  to  him,  and  he  may  bring  trespass  against  the 
other  executor  if  he  takes  it  out  of  his  possession^  or  detinue  if 
he  detains  it  fi'om  him*     2  Bac.  Abr.  396. 

Or,  in  such  case,  he  may  have  relief  in  equity. 

SO*  It  seemeth  to  be  now  settled,  that  where  a  man  inaketh  Co-exe. 
two  executors,  and  deviseth  to  them  the  residue  of  his  goods  after  <^"*<>'dying. 
dditB  and  legacies  paid,  and  one  of  them  dieth,  that  the  survivor 
slmll  have  the  whole.     2  Lev.  209.    1  Vern.  482. 

So  where  a  man  devised  all  the  rest  and  residue  of  his  goodi^i 
chattels,  and  personal  estate,  to  two  persons,  their  executors  and 
administrators,  and  one  of  them  died ;  on  a  bill  brought  by  hil 
executor  against  the  surviving  devisee,  it  was  held,  that  the  sur- 
Tivor  should  take  the  whole  to  his  own  use,  and  should  not  be  A 
trustee  as  to  the  moiety  for  the  representative  of  him  who  is  dead ; 
and  that  they  were  to  be  considered  as  joint-tenants,  where  sur- 


(a)  But  if  a  debtor  make  his  creditor  and  another  person  exe*i 
tutors,  and  the  creditor  abstain  from  ()roving  the  will,  or  actine  as 
exdcutor,  he  may  maintain  an  action  against  the  other  for  his  debt 
due  by  the  testator.    Raxiolinson  v.  Shaw,  3  T.  Rep.  557. 

z  if 
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vivorship  takes  place,  as  well  in  cases  of  chattels  as  in  cases  of 

inheritance.     lAbr.  Ca.  Eq.  243.    12  Ves.  298. 

Executor  31.  The  executor  of  an  executor  (where  there  is  no  joint  exe- 

tolto™f***"  cutor)  is  executor  to  the  first  testator,  and  hath  right  to  all  the 

executor,      profit,  and  is  liable  to  all  the  charge  that  the  first  executor  had, 

or  was  subject  unto.     But  the  one  testator's  goods  shall  not 

stand  charged  for  the  other  testator's  debts,  but  each  for  his  own. 

Swin.  329. 

If  two  be  appointed  executors,  and  the  one  maketh  bis  testa- 
ment, wherein  he  nameth  his  executor,  and  dieth,  his  co-executor 
surviving;  in  this  case,  the  executor  of  the  executor  is  not  to  be 
joined  with  the  executor  surviving,  neither  in  the  execution  of 
the  will,  nor  in  suits  or  actions.  And  if  the  executor  of  the  exe^ 
cutor  have  any  goods  or  chattels  in  his  hand,  which  did  bdong 
[  318  ]  to  the  first  testator,  the  executor  of  the  same  testator  surviving 
may  have  an  action  against  the  executor  of  the  executor  for  the 
same :  for  the  power  of  the  executor  who  died  first  was  deter- 
mined by  his  death,  the  other  then  surviving.    Smn.  S24,  325. 

Swinburne  says,  the  executor  of  an  executor  cannot  sell  the 
land  of  the  first  testator.     Swin.S29. 

But  in  the  case  of  Rolls  and  Mason,  T.  10  Jiz.,  where  the 
devise  was,  that  the  executor  should  sell,  it  was  held,  that  the 
executor  of  the  executor  might  sell,  though  not  in  being  at  the 
time  of  the  devise.     2  Brauml.  1 94. 

So  in  the  case  of  Garfoot  and  Garfoot,  M,  .15  C  2.  Lands 
were  devised  to  be  sold  by  the  executor.  The  executor  died* 
The  youngest  children,  for  whose  benefit  the  sale  was  ordered, 
preferred  a  bill  against  the  heir.  The  heir  demurs ;  because  it 
was  but  an  authority  in  the  executor,  which  is  dead  vnXh  him. 
But  the  demurrer  was  overruled.     1  Cha,  Ca.  35. 

But  the  administrator  of  an  executor  is  not  liable  :  as  in  the 
case  of  Tucker  and  Towel,  M.  9  G.  2.  There  was  a  libel  in  the 
spiritual  court  for  a  legacy.  The  defendant  pleaded  that  it  was 
a  legacy  ^ven  by  the  will  of  the  testator,  whose  executor  is  dead, 
and  he  the  defendant  is  administrator  of  the  executor,  and  there- 
fore is  not  liable  for  the  legacies.  Which  plea  the  spiritual 
court  refused,  and  therefore  he  applies  for  a  prohibition. — By 
lord  Hardwicke  chief  justice :  No  doubt  but  the  spiritual  court 
hath  a  general  jurisdiction  in  suits  for  legacies ;  but  the  question 
is,  whetner  they  have  in  this  suit  as  it  is  now  brought*  And  I 
think  they  have  not.  For  if  an  executor  dies  intestate,  there  is 
no  privity  between  his  administrator  and  the  testator;  and  in 
order  to  continue  the  privity,  there  are  administrations  de  bonis 
non  granted,  which  is  the  constant  course.  Now  here  is  a  suit 
against  the  administrator  of  the  executor,  who  is  not  administrator 
de  bonis  non  of  the  first  testator :  so  that  there  is  no  privity.  But 
it  is  said,  that  here  is  what  amounts  to  an  allegation  that  this 
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administrator  was  possessed  of  the  testator's  goods,  and  so  may 
be  charged  as  executor  of  his  own  wrong.  That  doth  not  appear. 
But  suppose  it  had  been  so,  that  would  not  be  a  ground  to  main- 
tain this  suit,  but  in  that  case  there  should  be  an  administrator 
de  bonis  rum  set  up,  and  he  might  then  call  him  to  an  account 
in  a  court  of  equity :  for  the  ecclesiastical  court  has  only  juris- 
diction to  compel  the  immediate  representative  of  the  testator  or 
intestate  to  administer,  and  has  power  to  grant  probate,  and  to  £  319  5 
commit  administration.  But  when  they  have  done  that,  they  are 
Juneti  officioy  and  have  no  further  jurisdiction,  but  to  call  the  ^ 

executor  or  administrator  to  account — And  a  prohibition  was 
granted.     Cases  in  the  time  of  Lord  Hardnxdcke^  185. 

32.  If  administration  is  granted  to  two,  and  one  dies,  yet  the  Adminifl' 
administration  doth  not  cease ;  for  it  is  not  like  a  letter  of  attor-  J*?* 
ney  to  two,  where  by  the  death  of  one  the  authority  eeaseth^    ^^^' 
but  is  rather  an  office ;  and  administrators  are  enabled  to  bring 
actions  in  their  own  names ;  they  come  in  the  place  of  executors, 
and  therefore  the  office  survives.     [^Adams  v.  Buckland^']  2  VerfL 
514.  (1) 

S3.  When  an  administrator  hath  judgment  and  dieth,   his  Executor 
executors  (as  such)  may  not  sue  execution  of  the  said  judgment ;  <^.«?  «^ 
for  none  shall  have  execution  of  this  judgment,  but  he  who  shall  ™"""*'**®'* 
be  subject  to  the  payment  of  the  debts  of  the  first  intestate.  Bru^ 
deneV^  case,  5  Co,  9. 

34.  By  the  statute  of  the  17  C.  2.  c.  8.   Where  any  judgment  Admlnis. 
-after  verdict  shall  be  had,  by  or  in  the  name  of  any  executor  *"»*<>'  ^ 
pr  administrator;  in  such  case  an  administrator  of  goods  not  *-*"»»• 
administered  may  sue  forth  a  scire  faciasj  and  take  execution 
^pon  such. judgment. 

S5,  By  the  statute  of  the  9  Ed.  S.  st,\.c,  S.  In  a  writ  of  Actioog 
debt  brought  against  divers  executors,  they  nor  any  of  them  brought 
shall  have  but  one  essoin  before  appearance,  that  is  to  say,  at  JjP^^ 
the  summons  or  attachment;  nor  after  appearance,  they  shall  ecuton. 
have  but  one  essoin,  as  the  testator  should  have  had :  so  that 
all  the  executors  do  represent  the  person  of  the  testator  as  one 
person. 

And  though  the  sheriff  do  answer  at  the  summons,  that  some 
of  them  have  nothing  whereby  he  may  be  summoned ;  yet  there 
shall  be  an  attachment  awarded  upon  them.  And  if  the  sheriff 
answer,  that  he  hath  nothing  whereby  he  may  be  attached ;  the 
great  distress  shall  be  awarded,  so  that  at  the  great  distress  re- 
turned upon  them,  he  or  they  that  do,  first  appear  in  the  court 
shall  answer  to  the  plaintiff.  And  although  some  of  them  have 
appeared  in  the  court,  and  make  default  at  the  day  that  great 
distress  is  returned  upon  the  other;  yet  nevertheless  he  or  they 

. _ ^ ,'  ,  .. s, 

-{1)  S.  e.  1  Ath,  460.     But  see  Jacob  v.  Hariland,  p.  285.  tiote. 
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«hall  be  put  to  answer  that  first  appeared  at  the  great  distrtes 
returned. 

And  in  case  the  judgment  pass  for  the  plaintiff;  he  shall  have 
his  judgment  and  execution  against  them  that  have  pleaded  ac- 
cording to  the  law  heretofore  used,  and  against  all  <^^  named 
in  the  writ,  of  the  goods  of  the  testator,  as  well  as  if  they  had 
all  pleaded.  And  it  is  to  be  understood,  that  if  any  in  such  case 
£  8M  ]    will  sue  according  to  the  law  that  hath  been  used  h^etofore,  he 

may  freely  do  it  notwithstanding  this  statute. 
Cofts.  36.  In  all  actions  brought  by  executors  or  administrators, 

upon  contracts,  bonds,  or  other  things  made  to  the  deceased, 
or  for  goods  taken  away  in  his  life,  they  shall  pay  no  costs  by 
any  statute.     Law  of  Ex.  4^62.     2  Bac.  Abr.  446. 

That  is  to  say ;  costs  by  the  common  law  are  not  giv^i  in  any 
case :  and  executors  and  administrators  are  not  comprised  within 
the  several  statutes  which  in  order  to  prevent  vexatious  suits  do 
require  other  persons  to  pay  costs  in  like  cases ;  for  executors 
and  administrators  cannot  so  well  be  supposed  to  intend  vex- 
ation, seeing  that  they  sue  only  in  the  right  of  another ;  and  have 
not  perhaps  so  perfect  a  knowledge  of  tne  matter  as  their  testator 
or  intestate  would  have  had  if  he  had  lived.  But  as  they  are 
not  to  pay  costs,  so  on  the  contrary  they  are  not  to  be  allowed 
costs ;  because  they  are  supposed  to  reimburse  themselves  any 
charges  or  expences  they  may  have  been  at,  in  the  account  (h 
the  testator's  or  intestate's  estate.     2jitL  108. 

So  also  an  executor  defendant  shall  pay  costs ;  and  the  judg- 
ment is,  of  the  goods  of  the  testator,  if  there  are  sufficient :  if  not, 
<^  the  executor's  own  goods.  Also  when  he  is  defendant^  and 
there  is  judgment  for  him,  he  shall  have  his  costs.  1  Bac.  Abr. 
517.     2Bac.Abr.^^. 

H.  12  G.  2.  Marsh  and  YeVUmly.  When  an  executor  must 
declare  as  executor,  he  shall  pay  no  costs :  but  if  the  cause  of 
action  ariseth  in  the  time  of  the  executor,  and  is  therefore  a 
matter  within  his  knowledge,  and  for  which  he  may  declare  in 
his  own  right,  and  need  not  to  declare  as  executor ;  he  shall 
be  liable  to  pay  costs.     Str.  682.  1 106. 

So  where  the  thing  in  dispute  is  matter,  iK>t  of  fiicit,  but  of 
law^  and  consequently  as  much  within  the  knowledge  of  the  ex- 
ecutor or  administrator  as  of  the  testator  or  intestate ;  it  hath 
been  adjudged,  that  where  judgment  is  given  against  the  execut- 
or or  administrator  upon  demurrer,  they  shall  pay  costs.  As 
in  the  case  of  Frazer  and  Moore^  E.  1720.  Bill  by  an  adminis- 
trator: The  defendant  demurs:  and  the  demurrer  is  allowed; 
and  the  bill  is  dismissed  with  costs;  and  so  said  to  be  the 
constant  course  in  equity,  by  the  whole  court  of  excfaequert 
^unb.  63. 

M*  3  G,  ElweUagBixist  Quash  and  others.     There  were  three 
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executors,  one  of  which  mve  a  warrant  of  attorney  to  confess  a 
judgment  against  himself  and  his  co-executors ;  pursuant  to 
which  a  judgment  was  entered  against  all  the  executors  of  the 
goods  of  the  testator  for  the  debt,  and  against  the  executor  who 
gave  the  warrant  of  his  own  goods  for  the  costs.  Upon  motion 
to  set  this  aside,  it  was  held  to  be  ill ;  for  executors  may  plead 
different  pleas,  and  that  which  is  most  for  the  testator's  ad- 
vantage shall  be  received.  And  the  judgment  was  set  aside. 
Sir.  20. 

JE,  I  G.  2.  Crutchfield  and  ScotU  The  question  was,  whether, 
in  an  action  by  an  executor,  the  defendant  should  be  allowed  to 
hring  money  into  court.  And  on  consideration,  it  was  held  he 
might ;  and  that  the  effect  of  it  would  be,  not  to  make  the  exe* 
cutor  pay,  but  only  lose  his  subsequent  costs.  And  the  same 
was  allowed  in  the  case  of  Baker  and  TurhermUe^  M.  3  G,^ 
Str.  796. 

T.  7  G^2.  Casfwell  and  Norman,  An  executor  hroxx^i  error 
of  a  judgment  after  a  devastavit;  and  the  court  held,  he  ought 
to  pay  costs  on  affirmance.     Str,  977. 

H.  4  G.  3.  Harris  and  Jones,  On  a  question,  whether  an 
executor  should  be  permitted  to  discontinue^  without  payment  of 
costs.  For  the  plaintiff  executor,  it  was  urged  that  an  executor 
should  not  pay  costs  in  any  instance  excepting  one,  namely, 
where  he  had  brought  an  action  as  executor,  which  he  might 
have  brought  in  his  own  name.  But  by  the  court :  The  giving  an 
executor  leave  to  discontinue,  is  matter  of  discretion  in  the  court: 
and  they  ought  not  to  give  him  such  leave,  in  any  case  where  he 
hath  knowingly  brought  his  action  wrong,  imless  he  will  consent 
to  pay  costs.     Bur.  Mansf,  1451. 

Also  on  a  judgment  of  non  prosequitur,  for  the  executor's 
wilful  delay,  he  shall  pay  costs.     Bur,  Mansf,  1584. 

iHiggs  V.  Warry,  6  T,  Bep,  ^S^,'\ 

But  he  shall  not  pay  costs  on  a  nonsuit.    lb.  (&) 

I       —  -  ■  ...... ■ 

(5)  If  an  executor  or  administrator  bring  trover,  stating  the  con- 
version after  the  testator's  or  intestate's  death,  and  fail,  he  must  pay 
costs-  BoUard  v.  Spencer^  7  T,  Rep.  358.  But  where  the  plaintiff 
sued  as  administratrix  on  a  breach  of  covenant,  subsequent  to  the 
death  of  her  intestate,  and  judgment  against  her  on  demurrer,  it  was 
held  that  she  was  not  liable  to  costs.  TattersaU  v.  GrootCy  2  Bos,  Sf 
Put,  253*  And  where  the  plainti£b  sued  as  executors  in  covenant 
against  the  lessor  of  their  testator,  for  not  providing  timber  for  the 
repair  of  the  demised  premises,  upon  a  demand  made  by  the  plaintiffii 
after  the  death  of  their  testator ;  court  of  K.  B.  also  held,  that  they 
were  not  liable  to  costs  of  a  judgment  as  in  case  of  a  nonsuit,  inas- 
much as  though  the  breach  happened  in  their  own  time,  they  could 
only  declare  as  executors  upon  the  contract  made  with  then*  testator^ 
Cooke  V,  LueaSi  2  East's  Rep.  ^95.     No  costs  can  be  awarded  on 
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Executors  are  sometimes  decreed  to  pay  costs  in  chancery 
\vhere  they  have  acted  improperly,  and  have  been  decreed  to 
pay  interest  for  the  money  of  the  testator  kept  longer  in  their 
hands  than  was  necessary.  Littlehailes  v.  Gascoigncj  3  Bro. 
C.  a  73. 

If  the  question  be,  in  what  right  an  executor  ought  to  have 
3ued,  the  rule  seems  to  be  that  if  the  goods  when  recovered  are 
assets  in  his  hands,  he  ought  to  sue  in  his  representative  capa- 
city. 3  T.Bep.  281. 
Executor  '  Bankruptcy  does  not  take  away  an  executor's  right  to  the 
bankrupt,  executorship ;  but  in  order  to  secure  the  effects  for  the  creditors 
r  322  1  *"^^  legatees,  the  court  of  chancery  will  appoint  a  receiver,  to 
whom  the  assignees  of  the  commission  shaU  account  for  what 
they  have  received  of  the  testator's  goods.  Ea  parte  JEUis,  1  Atk. 
101.  Or  will  admit  the  bankrupt  a  creditor  against  his  own 
estate  for  what  he  claims  as  executor,  •  and  order  the  money  to 
be  paid  into  the  bank.  Ex  parte  LeeJce,  2  Bro.  C.  C,  596.  Ex- 
cepting such  beneficial  interest  as  vests  in  the  bankrupt  himself. 
Robinson  v.  Taylor,  ib.  589.  Where  .the  bankrupt  and  another 
were  executors  of  a  creditor  of  the  bankrupt,  the  court  permitted 
the  co-executor  to  prove  the  debt  under  the  commission,  and 
ordered  the  money  to  be  paid  into  the  bank,  although  it  ap- 
peared that  the  will  was  contested  by  the  bankrupt  in  the  eccle- 
siastical court,  on  the  ground  of  a  former  will,  by  which  he  was 
sole  executor  and  residuary  legatee ;  and  it  was  objected  that 
administration  might  be  had  pendente  lite.  Ex  parte  Shakeshafi^ 
S  Bro.  a  C.  198. 

VI.  Of  the  payment  of  debts  by  executors  or  ddmnis- 

trators. 

Ordinary  ^'  ^^  ^^^  Statute  oi  Magna.  Charta,   ch.  18,  (which  lord  Coke 

liable.  says  is  in  affirmance  of  the  common  law).  Where  one  indebted 

to  the  king  shall  die,  the  king  shall  be  first  satisfied  for  his  debt, 

and  the  residue  shall   remain  to  the  executors  to  perform  the 

testament  of  the  dead  :  And  if  nothing  be  owing  unto  the  king, 

■■   '  -       ■* 

prohibition  against  executors,  against  whom  judgment  was  obtained 
on  demurrer  upon  a  question,  whether  they  were  entitled  to  a  general 
or  limited  probate.  Scammell  v.  Wilkinson,  3  Basils  Rep.  202.  The 
court  of  C.  B.  set  aside  a  judgment  and  warrant  of  attorney  given 
to  secure  an  annuity  for  a  defect  in  the  memorial,  without  costs, 
because  it  was  the  case  of  an  executor.  1  Bos.  Sf  PuL  335.  But 
where  the  plaintiff  sued  as  administrator  upon  a  contract  made  with' 
bis  intestate,  and  assigned  by  him  to  J.  S.,  for  whose  benefit  the  action 
was  brought,  a  verdict  being  found  for  the  defendant,  the  court 
made  an  order  for  the  plaintiff  to  pay  costs.  Comber  v.  HardcasUCi 
3'Bos. Sf  Pul.n5.  ■  ^  -     •  •  ;       ► 
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all  the  chattels  shall  go  to  the  use  of  the  dead  (saving  to  his  wife 
and  children  their  reasonable  part). 

Upon  which,  lord  Coke  says,  three  things  are  to  be  observed : 
1.  That  the  king  by  his  prerogative  shall  be  preferred  in  satis- 
faction of  his  debt  by  the  executors,  before  any  other.  2.  That 
if  the  executors  have  siifScient  to  pay  the  king's  debt,  die  heir 
that  is  to  bear  the  countenance,  and  sit  in  the  seat  of  his  ancestor, 
or  any  purchaser  of  his  lands,  shall  not  be  charged.  3.  If 
nothing  be  owing  to  the  king,  or  any  other,  all  the  chattels  shall 
go  to  the  use  of  the  dead,  that  is,  to  his  executors  or  admi- 
nistrators, saving  their  reasonable  paits  to  the  wife  and  children 
as  aforesaid. 

And  by  a  constitution  of  Othobon :  Since  the  uncertainty  of 
death  often  deprives  men  of  the  opportunity  of  making  their 
last  wills,  human  piety  acteth  mercifully  towards  the  deceased, 
by  distributing  their  goods  to  pious  uses,  so  that  they  follow  and 
help  them,  and  propitiously  intercede  for  them  with  the  heavenly  1 

Judge;  therefore  we,  by  our  approbation  confirming  the  pro-  [  323  J 
vision  heretofore  made  (as  it  is  said)  by  the  prelates  of  the 
kingdom  of  England,  with  the  approbation  of  the  king  and  barons, 
concerning  the  goods  of  such  as  die  intestate,  do  strictly  forbid 
prelates  and  all  other  whatsoever,  to  take  or  seize  the  goods  of 
intestates,  contrary  to  the  provision  aforesaid.     Athon,  121. 

Which  provision  John  of  Athon  understandeth  to  be  that' 
which  is  made  by  the  statute  of  the  1 3  Ed.  1 .  c.  1 9.,  but  this  cannot 
be  right;  for  this  constitution  was  made  seventeen  years  before 
that  statute.  Gibs.  ^IS.  But  the  provision  meant  seemeth 
plainly  to  be  the  aforesaid  statute  in  the  Magna  Ckarta. 

And  by  a  constitution  of  archbishop  Stratford  it  is  ordered 
thus :  Forasmuch  as  it  happeneth  sometimes,  tliat  persons  dying 
intestate,  the  lords  of  the  fees  do  not  permit  the  debts  of  the  \ 

deceaiSed  to  be  paid  out  of  their  moveable  goods ;  we  do  decree, 
that  none  shall  henceforth  do  the  same,  on  pain  of  the  greater  • 

exconnnunication.     Lind.  171. 

2.  By  the  statute  of  the  31  Ed.  S\.  st.\.  c.ll.    The  persons  Executors 
deputed  by  the  ordinary  to  administer  the  goods  of  intestates,  *?^  ^^^' 
shall  have  an  action  to  demand  and  recover,  as  executors,  the  ^we!*^'* 
debts  due  to  the  person  intestate,  in  the  king's  court,  for  to  ad- 
minister and  dispend  for  the  soul  of  the  dead ;  and  shall  answer 
also  in  the  king's  court,  to  other  to  whom  the  said  dead  person 
was  holden  and  bound,  in  die  same  manner  as  executors  shall, 
answer.     And  they  shall  be  accoimtable  to  the  ordinaries,  as    * 
executors  be  in  the  case  of  testament,  as  well  of  the  time  past 
as  the  time  to  come.  r 

But  before  this  act,  action  laid  by  the  common  law,  against 
the  deputies  or  committees  of  the  ordinary,  by  the  name  of  ex- 
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editors,  but  not  by  the  name  of  administraUMrs  until  this  act. 
9  Co.  39. 

By  the  statute  of  the  30  C  2.  c,  7.  The  executors  and  ad- 
ministrators of  any  person,  who,  as  executor  in  his  cJwn  wrong, 
or  administrator,  shall  waste  or  convert  any  goods,  chattels, 
estate,  or  assets,  of  any  person  deceased,  to  his  own  use,  shall 
be  liable  and  chargeable  in  the  same  manner,  as  their  testator  or 
intestate  would  have  been  if  he  had  been  living. 

And  by  the  statute  of  the  4  &  5  W.  c.  24.  Forasmuch  fts  it 
hath  been  a  doubt  whether  the  said  statute  of  the  30  C  2.  chd 
extend  to  the  executors  and  administrators  of  any  executor  or 
administrator  of  right,  who  for  want  of  privity  in  law  were  not 
before  answerable,  nor  could  be  sued  for  the  debts  due  from  the 
first  testator  or  intestate,  notwithstanding  that  such  executors  er 
administrators  had  wasted  the  goods  ana  estate  of  the  first  tes- 
tator or  intestate,  or  converted  the  same  to  their  own  use ;  it  is 
C  324  ]  hereby  declared,  that  all  and  every  the  executors  Gt  admkii&tra- 
tors  of  such  executor  or  administrator  of  ri^ht,  who  shall  waste 
or  convert  to  their  own  use,  goods,  chattels,  or  estate  of  their 
testator  or  intestate,  shall  be  liable  and  chargeable  in  the  same 
manner  as  their  testator  or  intestate  should  or  might  have  been. 
$12. 

Dr.  Sfaoinbume  says,  If  a  testator  by  his  testament  doth  charge 
his  executor  to  pay  his  debts,  the  creditors  in  respect  of  such 
charge  may  sue  for  them  in  the  ecclesiastical  court     Swin.  19. 

But  this  (as  it  seemeth)  must  be  understood,  where  th«F€  are 
special  words  in  the  will  so  directing  it ;  as  if  the  testator  leave 
to  his  creditor  such  a  sum  in  lieu  and  satisfaction  of  his  debt, 
or  the  like :  otherwise,  the  suit  must  be  (as  for  other  diebts)  in 
the  temporal  courts. 

3.  By  the  statute  of  the  3  W^  c.  14.  Whereas  it  is  not  reason- 
able orjust^  that  by  the  practice  or  contrivance  of  any  debtors^  their 
creditors  shoidd  be  defrauded  of  their  just  debts ;  and  nevertheless  it 
hath  often  so  happened^  that  *mhere  several  persons  having  hy  bonds 
or  other  specialties  bound  themselves  and  their  heirs^  and  have  after" 
wards  died  seised  in  fee  simple  of  and  in  manor s^  messuages,  UmdSi 
tenements,  and  hereditaments,  or  had  power  to  dispose  of  or  charge 
the  same  by  their  mils  or  testaments,  have  {to  the  d^cmding  of 
suck  their  creditors)  by  their  last  mils  or  testaments  devised  the  same, 
or  disposed  thereof  in  such  manner,  as  such  creditors  have  lost  their 
said  debts  (2):  for  remedy  of  which,  and  for  the  maintenance  of  just 


Ilevuee  or 
beir  at  law 
of  lands 
liable. 


(2)  At  common  law  the  devisee  was  not  liable  to  debts,  the  descent 
being  broken ;  and  the  rule  of  equity  before  that  statute  did  sot 
differ  from  the  rule  of  law,  unless  under  particular  circumstances. 
The  court  of  chancery  had  oflen  attempted  to  make  a  d^evised  estatif 
liable  to  specialty  debts,  but  was  not  able  to  come  at  it,  which  occa- 
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and  upright  dealing,  it  is  enacted^  that  all  wills  and  testanientsy^ 
limitations,  dispositions,  or  appointments,  of  or  concerning  any 
manors,  messuages,  lands,  tenements,  or  hereditaments,  or  of 
any  rent,  profit,  term,  or  charge,  out  of  the  same,  whereof  any 
person  at  the  time  of  his  decease  shall  be  seised  in  fee  simple  in 
possession,  reversion,  or  remainder,  or  hath  power  to  dispose  of 
the  same  by  his  last  will  and  testament,  shall  be  deemed  and 
taken  (only  as  against  such  creditors  as  aforesaid,  their  heirs, 
successors,  executors,  administrators,  and  assigns)  to  be  fraudulent, 
and  clearly,  absolutely,  and  utterly  void,  frustrate,  and  of  none 
eflfect ;  any  pretence,  colour,  feigned  or  presumed  consideration, 
or  any  other  matter  or  thing  to  the  contrary  notwithstandmg. 
3  JV.  c.  14.  §  2. 

And  in  the  cases  before  mentioned,  all  such  creditors  may 
have  and  maintain  actions  of  debt  upon  their  bonds  and  spe- 
cialties against  the  heir  at  law  of  the  obligor  and  such  devisee 
jointly ;  and  such  devisee  shall  be  liable  and  chargeable  for  a 
fidse  plea  by  him  pleaded,  in  the  same  manner  as  any  heir  should 
have  been  for  any  £ilse  plea  by  him  pleaded,  or  for  not  ccnifessii^ 
the  lands  or  tenements  to  him  descended.     §  3. 

Provided,  that  where  there  shall  be  any  limitation  or  ap-    [  325  ] 
pointment,  devise,  or  disposition,  of  or  concerning  any  manors, 
messuages,  lands,  tenements,  or  hereditaments,  (or  the  raising  or 
payment  of  any  real  and  just  debt&,  or  any  pcntions  or  sums  of 
money  for  any  child  or  children  of  any  person  other  than  the 

heir  ^  law,  aLording  to  anv  marriage^  S>ntr«^  °-  "g^-^^"* 
in  writing,  bonajuie  made  before  such  marriage,  the  same  shalt 
be  in  full  force :  and  the  same  manors,  messuages,  lands,  tene- 
ments, and  hereditaments,  shall  be  holden  and  enjoyed  by  every 
such  person,  his  heirs,  executors,  administrators,  and  assigns,  for 
whom  the  said  limitation,  appointment,  devise,  or  disposition 
was  made,  and  by  his  trustee  or  trustees,  their  heirs,  executors, 
administrators,  and  assigns,  for  such  estate  or  interest  as  shall  be 
so  limited  or  appointed,  devised,  or  disposed ;  until  such  debt  or 
portion  shall  be  raised  and  paid.     $  4. 

And  whereas  several  persons  being  heirs  at  law,  to  avoid  the 
payment  of  such  just -debts,  as  in  regard  of  the  lands  descending; 
to  them  they  have  by  law  been  liable  to  pay,  have  sold,  alienee^ 

or  made  over  the  same  before  aay  process  was  or  could  be  issued 

■■ Ill    I, I  -ii   - »- .....    Ill 

sioned  the  statute.  Gorton  v.  Hancock,  Ridgtio,  Ca.t.Hardvi.S\% 
Specialty  creditors  on  a  devise  for  payment  of  debts  must  come  ifk 
under  me  will.  Diet,  per  L.  Ch.  in  Hotnse  v.  Chapman,  4  Fe«.  544. 
A  direction  in  a  will  to  pay  simple  contract  before  specialty  creditors 
is  not  void,  being  within  the  exception  in  the  statute.  Millar  v. 
Horton,  Coop.  Ch.  C  45.  When  there  is  a  devise  to  trustees,  and  the 
first  trust  is  mr  payment  of  debts,  it  takes  it  out  of  the  statute.  Mart 
^  Baih  v.  Earl  of  Bradford,  2  V^.  566. 
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out  against  them;  it  is  enacted,  that  in  all  cases  where  any 
heir  at  law  shall  be  liable  to  pay  the  debt  of  his  ancestor,  m 
regard  of  any  lands,  tenements,  or  hereditaments,  descending  to 
him,  and  shall  sell,  aliene,  or  make  over  the  same  before  any 
action  brought  or  process  sued  out  against  him;  such  heir  at 
law  shall  be  answerable  for  such  debt,  in  an  action  of  debt, 
to  the  value  of  the  said  land  so  by  him  sold,  aliened,  or  made 
over ;  in  which  case  all  creditors  shall  be  preferred  as  in  actions 
against  executors  and  administrators,  and  such  execution  shall 
be  taken  out  upon  any  judgment  so  obtained  against  such  heir, 
to  the  value  of  the  said  land,  as  if  the  same  were  his  own  proper 
debt ;  saving  that  the  lands,  tenements,  and  hereditaments  bona 
Jlde  aliened  before  the  action  brought,  shall  not  be  liable  to  such 
execution.      3  W^.  c.  14.  §  5. 

.  Provided,  that  where  an  action  of  debt  upon  any  specialty 
is  brought  against  any  heir,  he  may  plead  riens  per  descent  at 
the  time  of  the  original  writ  brought,  or  the  bill  filed  against 
him ;  and  the  plaintiiQr  in  such  action  may  reply  that  he  had 
lands,  tenements,  or  hereditaments,  from  his  ancestor  before  the 
original  writ  brought,  or  bill  filed;  and  if  upon  issue  joined 
thereupon  it  be  found  for  the  plaintiff,  the  jury  shall  inquire 
of  the  value  of  the  lands,  tenements,  or  hereditaments  so  de- 
scended, and  thereupon  judgment  shall  be  ^ven,  and  executicHi 
shall  be  awarded  as  aforesaid;  but  if  judgment  be  given 
against  such  heir  by  confession  of  the  action,  without  con- 
fessing the  assets  descended  or  upon  demurrer,  or  nihil  dicit^  it 
[  326  ]  shall  be  for  the  debt  and  damages,  without  any  writ  to  inquire  of 
the  lands,  tenements,  or  hereditaments  so  descended.     §  6. 

Provided,  that  every  devisee  made  liable  by  this  act,  shall  be 
liable  and  chargeable  in  the  same  manner  as  the  heir  at  law  by 
force  of  this  act,  notwithstanding  the  lands,  tenements,  and 
hereditaments  to  him  devised  shall  be  aliened  before  the  action 
brought.     }  7. 

M.  19,  G,  Buckley  and  'Nightingale.  An  heir  that  hath  lands 
by  hereditary  descent,  shall  not  be  liable  for  the  debt  of  his 
ancestor  fiirther  than  to  the  value  of  the  lands  descended :  and 
as  soon  as  he  hath  paid  his  ancestor's  debts  to  the  value  of  the 
land,  he  shall  hold  the  land  discharged ;  otherwise  he  might  be 
chargeable  ad  infinitum.     Str.  665. 

And  if  an  heir  is  sued  upon  a  bond  debt  of  his  ancestor,  in 
which  he  is  bound,  and  he  pays  the  money ;  the  executor  shall 
reimburse  him  as  far  as  there  are  personal  assets  of  the  testator's 
come  to  his  hands,  if  it  is  not  otherwise  ordered  by  the  will. 
I  Cha.  Ca.  74.     2  P.  Will.  1 75. 

So  if  a  man  mortgages  land,  and  covenants  to  pay  the  money, 
and  dies ;  the  personal  estate  of  the  mortgager  shall,  in  favour 
of  the  heir,  be  applied  to  exonerate  the  mortgage.     2  Sqlfr.  449«» 
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Yea,  though  there  be  no  covenant  in  the  deed  for  the  pay- 
ment of  the  mortgage  money,  yet  the  personal  estate  shall  be 
liable  in  the  hands  of  the  executor.     2  Salk.  449.     1  Vem.  436. 

If  a  man  dies  indebted  by  bond,  and  seised  in  fee  of  divers 
lands,  part  of  which  he  devises  to  one,  and  other  part  he  permits 
to  descend  to  his  heir  (not  mentioning  them  in  his  wiU) ;  the 
lands  permitted  to  descend  shall  be  first  applied  to  pay  the  bond 
debt.  And  the  reason  is,  because  the  applying  tne  devised 
lands  to  pay  the  bond  debts,  would  disappoint  the  will ;  which 
equity  will  not  permit,  if  it  can  be  avoided :  Whereas  it  no  way 
disappoints  the  will  to  say,  that  the  lands  not  mentioned  should 
be  in  the  first  place  liable  to  pay  the  debts.  But  it  seems  it 
would  be  otherwise,  if  the  testator  had  devised  the  lands  to  his 
heir  at  law ;  for  though  such  devised  were  void  (as  to  the  pur- 
pose of  making  the  heir  take  otherwise  than  by  descent),  yet  it 
shews  the  testator's  intent,  that  the  heir  should  have  the  land ; 
and  therefore  it  seemeth  that  the  lands  devised  to  one,  and  the 
other  lands  devised  to  the  heir  at  law,  should  in  such  case  con- 
tribute in  proportion  to  pay  the  bond  debts.  Also,  for  the  above-  [  327  '} 
mentioned  reason,  it  seemeth  that  the  lands  permitted  to  descend 
to  the  heir  at  law,  and  not  mentioned  in  the  will,  shall  be  ap- 
plied to  pay  the  bond  debts,  before  a  specific  legacy;  lest  other- 
wise the  testator's  intention  should  be  disappointed.  3  P. 
ma.  367. 

'  So  where  lands,  upon  which  there  was  a  mortgage,  were  de- 
vised to  one,  and  other  lands  descended  to  the  heir  at  law; 
it  was  decreed  by  the  lord  chancellor  Hardwick  upon  great  de«- 
liberation,  that  where  the  personal  estate  is  sufficient  to  discharge 
the  incumbrance,  the  ultimate  fund  is  the  land  descended  to  the 
heir  at  law :  and  although  the  creditor  may  come  upon  which 
fund  he  pleases,  yet  if  he  proceeds  against  the  lands  mortgaged, 
the  devisee  may  have  his  remedy  over  against  the  heir  at  law ; 
otherwise  the  mortgage  might  exhaust  the  whole  lands  devised, 
and  there  would  be  no  benefit  in  the  will  to  the  devisee.  2  Atk^ 
424—439. 

How  &r  a  charge  upon  lands  for  payment  of  debts,  shall 
enure  and  be  in  force  against  purchasers  of  those  lands  from  the 
devisee  for  a  valuable  consideration,  hath  been  made  a  question. 
As  in  the  case  of  Elliot  and  Merriman^  E.  1 740.  Thomas  Smith 
became  indebted  to  several  persons  by  bond,  and  likewise  by 
simple  contract.  In  three  of  these  bonds,  Goodwin  was  bound 
with  him  as  surety ;  and  afterwards  Goodwin  gave  his  own  bond 
alone  to  one  of  the  creditors,  to  whom  Smith  was  bound  in  a 
single  bond.  Smith  being  thus  indebted  made  his  will,  and  in 
the  beginning  of  it  says,  "  My  will  is,  that  all  my  debts  be  paid; 
"  and  I  do  charge  all  my  lands  with  the  payment  thereof."  After 
which,  by  another  clause  in  the  said  will,  he  gave  "  all  his  real 
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^  and  personal  estate  to  Goodwin,  to  hold  to  him,  lus  heirs, 
**  executors,  administrators,  and  assigns,  chargeable  nevertheless 
**  *with  the  payment  of  all  his  debts  and  legacies^*     Of  this  will 
he  made  Goodwin  executor.    The  testator  died  in  1 724.    Good- 
win proved  the  will ;  and  in  that  same  year  sold  a  freehold  estate 
of  the  testator's  to  Hunt ;  in  the  year  following  sold  a  leasehold 
of  the  testator's  to  White;  and  in  1727  sold  another  estate  of 
the  testator's,  consisting  of  both  freehold  and  leasehold,  to  Mer- 
riman.     In  the  several  deeds,  by  which  these  estates  were  con- 
veyed from  Goodwin  to  the  purchasers,  the  will  of  Smith  was 
recited ;  and  to  one  of  those  deeds  Elliot,  a  creditor  of  Smith, 
was  a  subscribing  witness.     These  lands  were  sold  in  the  neigh- 
[  328  ]    bourhood  by  public  auction.     At  the  time  of  these  sales,  the 
creditors  all  of  them  either  lived  in  the  town  where  Goodwin 
hved,  or  within  three  or  four  miles  of  it.   During  all  this  time,  and 
till  the  year  1 730,  the  creditors  went  on  regularly,  receiving  their 
interest,  which  was  at  5L  per  cent.,  of  Goodwin.    Goodwin  was  a 
solvent  man  till  1 732,  and  then  he  became  a  bankrupt.     In  1754, 
..    the  creditors  of  Smith  brought  their  bill,  against  the  purchasers 
of  these  lands,  against  Goodwin,  and  against  the  assignees  xmder 
his  commission  of  bankruptcy,  in  order  to  have  a  satisfaction  of 
their  debts  out  of  those  lands  which  were  sold  by  Gt>odwin.— 
By  the  master  of  the  rolls  :  It  is  almost  impossible  to  make  a 
determination  in  the  present  case,  but  that  it  must  fall  out  un- 
fortunately on  the  one  party  or  the  other.     The  dispute  arising 
between  creditors  on  the  one  side,  and  purchasers  on  the  other, 
both  these  sorts  of  persons  are  entitled  to  the  fevour  of  diis 
court ;  and  in  the  present  case,  a  misfortune  must  fall  upon  one 
of  them.     On  whom  it  is  to  fall,  is  the  question.     And  this  is 
a  question  that  must  so  frequently  have  happened,   that  it  is 
extraordinary  to  find  no  determination  directly  in  point.     Hie 
case  is  this  :  Smith  being  possessed  of  a  real  and  personal  estate^ 
was  indebted  to  several  persons  by  bond ;  in  three  of  which 
bonds,  Goodwin  was  bound  with  him  as  surety;  and  he  had 
contracted  likewise  some  other  debts ;  and  being  thus  indebted 
he  makes  his  will,  and  charges  his  real  and  personal  estate  with 
the  payment  of  his  debts  and  legacies,  and  makes  his  devisee 
executor.     It  is  true  indeed,  the  words  in  the  will  do  not  amount 
to  a  devise  of  the  lands  to  be  sold  for  payment  of  the  debts ;  and 
they  only  import  a  charge  upon  them  for  that  purpose.     How- 
ever, this  is  such  a  devise,  as  is  within  the  meaning  of  the  pro- 
riso  of  the  statute  of  fraudulent  devises,  and  does  interrupt  the 
descent  to  the  heir  at  law. The  testator  died  in  1 724.    Good- 
win paid  interest  for  the  debts  regulariy  till  1730.     After  the 
testator's  death,  three  sales  of  this  estate  were  made  by  Goodwin; 
one,  of  an  estate  which  was  intirely  freehold;  another,  of  an 
estate  intirely  leasehold ;  and  a  third,  consisting  of  freehold  and 
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leasehold  both.  The  bill  in  general  is  brought  by  the  creditors 
of  Smith  against  the  purchasers,  in  order  to  have  a  payment  of 
their  debts  out  of  the  lands  of  Smith,  which  were  sold  to  them 
by  Goodwin. — With  regard  to  the  leasehold  estate,  the  case  is 
so  extremely  plain  that  the  sale  of  that  must  stand,  and  that  the 
creditors  cannot  have  satisfaction  out  of  it,  that  it  can  admit  of 
no  manner  of  doubt.  The  executors  are  the  proper  persons,  [  329  ] 
that  by  law  have  a  pgwer  to  dispose  of  a  testator's  personal 
estate.  It  is  indeed  true,  that  personal  estate  may  be  clothed 
with  such  a  particular  trust,  that  it  is  possible  the  court  in  some 
cases  may  require  a  purchaser  of  it  to  see  the  money  rightly  ap- 
plied. But  unless  there  is  some  such  particular  trust,  or  a  fraud  in 
the  case,  it  is  impossible  to  say  but  the  sale  of  the  personal 
estate,  when  made  by  an  executor,  must  stand ;  and  that  after 
the  sale  is  made,  the  creditors  cannot  break  in  upon  it  I 
will  now  consider  the  other  sales  that  have  been  made,  and  will 
examine  them,  first,  upon  the  general  rules  of  the  court;  and 
in  the  next  place,  upon  the  particular  circumstances  which  this 
case  is  attended  with.  With  regard  to  the  first  of  these  matters, 
the  general  rule  is,  that  if  a  trust  directs  that  land  should  be 
sold  for  the  pajrment  of  debts  generally,  the  purchaser  is  not 
bound  to  see  that  the  money  be  rightly  applied.  On  the  other 
band,  if  the  trust  directs,  tnat  lan£  should  be  sold  for  the  pay- 
ments of  certain  debts,  mentioning  in  particular  to  whom  those 
debts  were  owing ;  the  purchaser  is  bound  to  see  that  the  money 
be  applied  for  the  pa}rment  of  those  debts.  The  present  case 
indeed  does  not  fall  within  either  of  these  rules ;  because  here 
lands  are  not  given  to  be  sold  for  payment  of  debts,  but  are 
only  charged  with  such  pajrment.  However,  the  question  is, 
whether  that  circumstance  makes  any  difference :  and  I  think  it 
doth  not.  And  if  such  a  distinction  were  to  be  made,  the  con- 
sequence would  be,  that  whenever  lands  are  charged  with  the 
payment  of  debts  generally,  they  could  never  be  discharged  of 
that  trust  without  a  suit  in  this  court;  which  would  be  extremely 
jBConvenient.  No  instances  have  been  produced  to  shew,  that 
in  any  other  respect  the  charging  lands  with  payment  of  debts 
differs  from  the  directing  them  to  be  sold  for  such  a  purpose  $ 
and  therefore  there  is  no  reason  that  there  should  be  a  difTerence 
established  in  this  respect.  The  only  objection  that  seemed  to 
be  of  weight  with  regard  to  this  matter  is,  that  where  lands  are 
^pointed  to  be  sold  for  the  payment  of  debts  generally,  the 
trust  may  be  said  to  be  performed  as  soon  as  those  lands  are 
sold;  but  where  they  are  only  charged  with  the  payment  of 
debts,  it  may  be  said,  that  the  trust  is  not  performed  till  those 
debts  are  discharged.  And  so  far  indeed  is  true,  that  where 
laods  will  be  charged  in  the  hands  of  the  purchaser ;  because  it 
was  to  the  very  purpose  of  making  the  lands  a  fon4  for  tli^t 
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pajonent,  that  it  should  be  a  constant  and  subsistmg  fund :  But 
where  lands  are  not  burdened  with  such  a  subsisting  charge,  the 
purchaser  ought  not  to  be  bound  to  look  to  the  application  of 
the  money.     And  that  seems  to  be  the  true  distinction. —  Hav- 
ing thus  considered  the  case  under  the  general  rule,  I  will  now 
consider  it  under  the  particular  circumstances  that   attend  it. 
And  the  particular  circumstances  are  such,  as  are  far  from  strength- 
ening the   plaintiff's  case,    but  rather  ^the  contrary.     One  of 
those  circumstances  is,  the  length  of  time  the  plaintiffs   have 
lain  by,  without   at  all    insisting   on   any  charge   upon   these 
estates.     Goodwin  was  a  solvent  man   till   his   bankruptcy  in 
17S2.    Here  have  been  three  purchases  of  those  estates,  made 
tit  different  times:  one,    in  1724;  another,  in  1725;  and  the 
third,  in  1727.       The  first  of  them  was  made  by  Hunt,  the 
second  by  White,    and  the   third  by  Merriman.      During  all 
-these  transactions,  the  plaintiffs  do  not  mentimi  one  word  of 
their  charge  upon  this  estate;  but,  on  the  contrary,  regularly 
received  their  interest  of  Goodwin,   till  the  year  1730.     'Tis 
true,  indeed,  that  there  is  no  express  proof,  that  the  plaintiff 
knew  of  these  purchases,  but  there  is  reason  to  imagine   that 
they  did.     The  purchases  were  made  in  the  neighbourhood  by 
public  auction.     Some  of  the  creditors  lived  in  the  same  town 
that  Goodwin  did ;  and  all  of  them  lived  within  three  or  four 
miles  of  him.     And  Elliot,  one  of  the  creditors,  was  a  subscrib- 
ing witness  to  one  of  the  purchase  deeds.     The  want  of  notice, 
too,  on  the  part  of  the  purchasers,  is  a  considerable  circumstance 
in  their  favour.     It  is  indeed  true,  that  they  had  notice  that 
there  were  debts  chargeable  upon  this  estate ;  but  it  does  not 
appear  they  knew  to  whom  those  debts  were  owning.     Another 
circumstance  is,  that  Goodwin  was  a  co-obliger  in  three  of  these 
bonds,  and  to  another  of  the  obligees  he  afterwards  gave  his 
bond  alone,  which -may  well  be  considered  as  a  satisfaction  for 
that  bond.     By  this  it  appears,  that  the  creditors  greatly  relied 
upon  Goodwin  for  their  paymaster ;  and  there  is  not  much  rea- 
son therefore,  that  they  should  now  be  allowed  to  resort  to  the 
testator's  estate.     Upon  the  whole,  I  am  of  opinion,  that  the 
plaintiff's  bill  must  be  dismissed,  and  even  with  costs,  as  against 
White ;  there  being  no  manner  of  pretence  for  the  plaintiffs  to 
come  upon  that  estate,  it  being  all  leasehold,  and  sold  to  White 
by  the  executor,  who  by  law  is  the  proper  person  intrusted  to 
[  331  ]    dispose  of  the  testator's  personal  estate.     However,  with  regard 
to  the  rest  of  the  defendants,  I  will  only  dismiss  the  bill  ge- 
nerally, without  costs.  —  And  so  it  was  decreed.     Barnard.  Chcu 
Ca.  78. 
Lands  de.         4.  By  the  statute  of  the  ^1  H.S.  c.  4.  Whereas  divers  per- 
vised  to        sons,  having  other  persons  seised  to  their  uses  of  and  in  lands  and 
be'wad  for  *  ^^^^  hereditaments  to  and  for  the  declaration  of  their  wills,  have, 
payxncnt  of  by  their  last  wills  and  testaments,  willed  and  declared  such  their 
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lands,  tenements,  or  other  hereditaments  to  be  sold  by  their  ex-  debts,oneof 
ecu  tors,  as  well  for  the  payment  of  their  debts,  performance  of  ^J["/™*^ 
their  legacies,  necessary  and  convenient  finding  of  their  wives, 
virtuous  bringing  up,  and  advancement  of  their  children  to  mar- 
riage, and  also  for  other  charitable  deeds  to  be  done  by  their  ex- 
ecutors for  the  health  of  their  souls ;  and  notwithstanding  such 
trust  and  confidence  so  by  them  put  in  their  said  executors,  it 
hath  oftentimes  been  seen,  where  such  last  wills  and  testaments 
of  such  lands,  and  other  hereditaments  have  been  declared,  and 
in  the  same  divers  executors  named  and  made,  that  after  the  de- 
cease of  such  testators,  some  of  the  said  executors  willing  to  ac- 
complish the  trust,  and  confidence  that  they  were  put  in  by  the  said 
testator,  have  accepted  and  taken  upon  them  the  charge  of  the 
said  testament,  and  have  been  ready  to  fulfil  and  perform  all 
things  contained  in  the  same ;  and  the  residue  of  the  same  exe- 
cutors, uncharitably,  contrary  to  the  trust  that  they  were  put 
in,  have  refused  to  intermeddle  in  any  wise  with  the  execution 
of  the  said  will  and  testament,  or  with  the  sale  of  such  lands 
so  willed  to  be  sold  by  the  testator :  and  forasmuch  as  a  bargain 
and  sale  of  such  lands,  tenements,  or  other  hereditaments,  so  willed 
by  any  person,  to  be  sold  by  his  executor  after  his  decease,  ac- 
cording to  the  opinion  of  divers  persons,  can,  in  no  wise,  be  good 
or  effectual  in  the  law,  unless  the  same  bargain  and   sale  be 
made  by  the  whole  number  of  the  executors  named  for  the  same ; 
by  reason  whereof,  as  well  the  debts  of  such  testator  have  rested 
unpaid,  to  the  great  danger  and  peril  of  the  souls  of  such  testa- 
tors, and  to  the  great  hinderance,  and  many  times  to  the  utter 
undoing  of  their  creditors ;  as  also  the  legacies  and  bequests  made 
by  the  testator  to  his  wife  and  children,  and  for  other  charitable 
deeds  to  be  done  for  the  wealth  of  the  soul  of  the  same  testator 
that  made  the  same  testament,  have  been  also  unperformed,  as  well 
,  to  the  extreme  misery  of  the  wife  and  children  of  the  said  testa^ 
tor,  as  also  to  the  let  of  performance  of  other  charitable  deeds  for 
the  wealth  of  the  soul  of  the  said  testator,  to  the  displeasure  of 
Almighty  God :  for  remedy  whereof,  it  is  enacted,  that  where 
part  of  the  executors  named  in  any  such  testament,  of  any  such 
person  so  making,  or  declaring  any  such  will  of  any  lands,  tene-    [  332  ] 
ments,  or  other  hereditaments,  to  be  sold  by  his  executors,  after 
the  death  of  any  such  testator,  do  refuse  to  take  upon  him  or 
them,  the  administration  and  charge  of  the  same  testament  and 
last  will,  wherein  they  be  so  named  to  be  executors,  and  the  re- 
sidue of  the  same  executors,  do  accept  and  take  upon  them  the 
care  and  charge  of  the  same  testament  and  last  will ;  that  then 
all  bargains  and  sales  of  such  lands,  tenements,  or  other  heredita- 
ments, so  willed  to  be  sold  by  the  executors  of  any  such  testator, 
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by  such  of  the  executors  as  shall  accept  and  take  upon  him  or 

them,  such  care  or  charge  of  administration  of  the  same  testa* 

ment,  shall  be  as  good  and  efi^aal  in  the  law,  as  if  all  the 

residue  of  the  same  executors  named  in  the  said  testament,  so 

refusing  the  administration  of  the  same  testament,  had  joined 

with  him  or  them,  in  the  making  c^  such  bargain  or  sale. 

In  what  5,  A  man  deviseth  his  lands  to  be  sold  after  his  death,  by  his 

hdr  may      ©xecutor.     One  tenders  to  him  a  certain  sum  of  money  for  the 

enter fortbe  lands,  but  not  to  the  value;  and  the  executor  afterwards  held  the 

condition     Jand  in  his  own  hand  two  years,  to  the  intent  to  sell  the  same 

broken.        (JearcT  to  some  other,  and  took  the  profits  all  this  while  to  his 

own  use.     Here  the  executor  is  to  make  the  sale  as  soon  as  he 

can ;  and  if  he  do  not,  the  heir  of  the  devisor  may  enter :  for  he 

took  the  profits  here  to   his  own   use^  and  as  assets.     But  if 

a  man  devise,  that  his  executor  shall  sell  his  land,  there  he  may 

sell  at  any  time,  for  that  he  hath  but  a  bare  power,  and  no  pro* 

fit.     Ldtt.  J  S8S. 

A  person  seised  in  fee,  deviseth  the  land  to  his  executors  to  pav 
his  debts,  and  dies ;  if  his  executors  pay  not  every  debt  which 
the  testator  owed  upon  demand,  the  heir  rf  the  testator  may 
enter  for  the  condition  broken :  because  in  law  it  is  a  devise  upon 
condition.     1  Roirs  Abr.  439. 

But  the   chancery  may  relieve,  upon  the  payment  of  such 

debt  afterwards. 

Fraudulent       6.  By  a  constitution  of  archbishop  Stratford^  aU  who  shall  give 

to  drf«rt°*    *w*y  oi*  alienate  their  goods  upon  their  death  beds,  to  defeat 

creditors,     their  creditors,  to  their  wives  and  children ;  and  all  who  shall 

counsel  the  same,  or  assist  therein,  or  receive  the  said  goods ; 

shall  incur  the  penalty  of  the  greater  excommunication :  and  the 

giver  shall  not  have  christian  burial.     And  no  other  proof  diall 

Be  required,  that  the  gift  or  alienation  was  malicious  or  fitiudu- 

lent,  but  that  enough  doth  not  remain  for  the  purposes  abovesaid. 

JLind.  161. 

And  by  the  statute  of  13  EL  c.  5.     For  the   avoiding  of 

fraudulent  deeds,  or  other  conveyances  of  lands  or  goods  to 

defraud  creditcM^  and  others,  it  is  enacted,  that  every  such  deed 

.[  %SS  ]    or  conveyance  shall  (as  against  such  credit(H^)  be  void  and  of 

none  eflect. 

In  the  case  of  Taylor  and  Jonesy  June  13,  1743 :  a  husband 
who  had  17337.  stock  devised  to  him  after  marriage,  vests  it  in 
trustees,  for  the  benefit  of  himself  for  life,  of  his  wife  for  life,  and 
afterwards  for  the  benefit  of  his  children.  By  Fortescucj  master 
of  the  rolls.  It  is  a  fi^udulent  settlement  as  to  creditors;  but 
with  respect  to  the  wife  and  children,  it  is  good  as  against  the 
&ther,  and  even  against  a  voluntary  conveyance ;  but  is  vend  as 
to  creditors.  2  Atk.  600. 
^udulent       7,  By  th^  statute  of  the  43  El.  c.  8.  Forasmuch  as  it  is  often 

admimstra-  *'  *    Iq 
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put  in  ure  to  the  defrauding  of  creditors,  that  such  persons  tions  to  de- 
as  are  to  have  the  administration  of  the  goods  of  others  dying  ^®**  "®^*" 
intestate  committed  unto  them,  if  they  require  it,  will  not  ac- 
cept the  same,  but  suffer  or  procure  the  administration  to  be 
granted  to  some  stranger  of  mean  estate,  and  not  of  kin  to  the 
intestate ;  jfrom  whom  themselves,  or  others  by  their  means,  do 
take  deeds  of  gift,  and  authorities  by  letters  of  attorney,  whereby 
they  obtain  the  estate  of  the  intestate  into  their  hands,  and  yet 
stand  not  subject  to  any  debts  owing  by  the  intestate ;  it  is  en- 
acted, that  every  person  who  shall  obtain  any  goods  or  debts  of 
any  person  dying  intestate,  upon  any  fraud  as  is  aforesaid,  or 
without  such  consideration  as  shall  amount  to  the  value  of  the 
same  goods  or  debts,  or  near  thereabouts,  (except  it  be  in  satis- 
faction of  some  just  and  principal  debt  of  the  value  of  the  same 
goods  or  debts  to  him  owing  by  the  intestate  at  tlie  time  of  his 
decease),  shall  be  charged  so  far  as  those  goods  and  debts  will 
satisfy  as  executor  of  his  own  wrong,  (d) 

8.  Assets  are  of  two  sorts ;  the  one  assets  by  descent^  the  other  Assets, 
assets  in  hand.  Assets  In/  descent  is,  where  a  man  is  bound  in  an 
obligation,  and  dies  seised  of  lands  in  fee  simple,  which  descend 
to  his  heir,  then  his  land  shall  be  called  assets,  (assez,  satis^)  that 
is,  enough  or  sufficient  to  pay  the  same  debt ;  and  by  that  means 
the  heir  shall  be  charged,  as  far  as  the  land  so  to  him  descended 
will  stretch.  Assets  in  hand  is,  when  a  man  in  like  manner  in- 
debted makes  executors,  and  leaves  them  sufficient  to  pay,  or 
some  commodity  or  profit  is  come  unto  them  in  right  of  their  tes- 
tator ;  this  is  called  assets  in  their  hands.     Terms  of  the  Law. 

There  is  also  another  division  of  assets,  into  legal  and  equitable 
assets  :  legal  assets  are  such  as  are  liable  to  debts  and  legacies  by 
the  course  of  law ;  equitable  assets  are  such  as  are  only  liable  by 
the  help  of  a  court  of  equity. 

So  also  there  are  real  and  personal  assets :  real  assets  are  such    [  S34  ] 
as  concern  the  land ;  personal  are  such  as  concern  the  personal 
estate  only. 

If  a  man  deviseth  land  to  be  sold  ;  neither  the  money  thereof 
coming,  nor  the  profits  of  the  land  for  any  time  to  be  taken,  shall 
be  accounted  as  any  of  the  goods  and  chattels  of  such  person  de- 
ceased.    21 H.  8.  c.  5.  $  5. 

But  if  a  man  deviseth  land  to  be  sold  by  one  for  payment  of 
his  debts  and  legacies,  and  maketh  the  same  person  his  executor^ 
and  dies ;  the  money  made  by  such  person  upon  the  sale  of  the 
land,  shall  be  assets  in  his  hands.     1  BjoWs  Abr.  920. 

But  otherwise  it  is,  where  the  land  is  devised  to  be  sold  by  the 
executor  and  others  ;  for  there  the  money  shall  not  be  assets ;  for 

(d)  See  a  full  exposition  of  this  statute  in  Wenlworih's  Off*.  Ex. 
p.  1811  edit.  1728. 
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they  are  not  trusted  with  it  as  executors.  I  Roirs  Abr.  920.  That 
is,  it  shall  not  be  assets  at  law,  but  it  shall  be  assets  in  equi^. 
\Ahr.Cas.Eq.\^\.  {e) 

So  land  articled  by  the  testator  in  his  lifetime  to  be  sold,  is  as 
money.     \Salk,\S^. 

If  there  is  a  mortgage  for  years  (though  never  so  many),  this 
is  assets  at  law :  because  the  whole  interest  is  not  gone  from  the 
mortgagor,  the  reversion  is  fee  being  left  in  him  :  but  if  it  is  a 
mortgage  infee^  it  is  only  assets  in  equity,  because  the  legal  estate 
is  gone  out  of  the  obligor.     Plunket  and  Penson^  Apr.  3.  1742. 

If  there  is  a  mortgage  in  fee,  and  two  descents  cast,  and  there 
is  more  due  on  it  than  the  value  of  the  land,  and  diongh  the 
mortgagor  says  he  will  not  redeem ;  yet  it  shall  go  to  the  execu- 
tor, and  not  to  the  heir,  the  equity  of  redemption  not  being  fore- 
closed or  released.  Taber  and  Grover^  M.  1699.  2  Fern,  367. 
[  335  ]  But  if  a  mortgagee  in  fee  enters  for  a  forfeiture,  and  after 
some  years'  enjoyment  absolutely  sells  the  land  to  J.  S.  and  his 
heirs ;  this  estate  shall  not  be  looked  upon  as  a  mortgage  in  the 
hands  of  Jl  S.  but  shall  go  to  his  heir,  and  not  to  his  executor. 
Cotton  and  Isles^  M.  1684..  1  Vem.21\. 

A  man  having  several  mortgages,  one  in  fee,  on  which  he  en- 
tered for  a  forfeiture,  devised  uiose  lands  which  were  mortgaged 
in  fee  to  his  two  daughters  and  their  heirs,  and  the  mortgages  to 
them,  their  executors,  and  administrators.  One  of  the  daughters 
died :  her  share  of  die  lands  which  were  mortgaged  in  fee,  shaH 
go  to  her  heir,  and  not  to  her  executors ;  for  it  was  the  testator's 
intent  that  those  lands  should  pass  as  a  real  estate,  though  be- 
tween him  and  a  mortgagor,  they  were  but  a  mortgage.  Noys 
and  Mordaunt,  H.  1706,  2  Vem.  581. 

If  the  heir  of  the  mortgagee  forecloses  the  mortgagor,  yet  the 
land  shall  go  to  the  executor,  unless  the  heir  thinks  fit  to  pay 
him  the  mortgage  money ;  and  then  he  may  have  the  benefit  of 
the  mortgage.     2  Vem.  67. 

If  the  lands  are  devised  to  one  for  life,  remainder  to  another  in 
fee,  and  the  lands  are  charged  with  the  pajonent  of  a  sum  of 
money,  either  by  a  former  devise,  rent-charge,  or  mortgage ;  the 

(e)  The  court  of  chancery  leans  to  construe  assets  equitable  rather 
than  legal;  because  in  the  former  case  the  debts  are  paid  ^rt  »a«f iCy 
being  equal  in  conscience,  whereas  in  the  latter,  they  are  paid  in  a 
course  of  administration.  Therefore,  where  an  executor  is  also 
trustee  for  the  payment  of  debts,  the  assets  are  equitable^  whether 
lands  are  devised  to  him  to  sell  or  he  have  only  a  power  to  sell. 
Levoin  v.  Okely^  2  Atk,  50.  Hargrove  Vm  Tindaly  1  Bro,  C.C.  136. ». 
Silk  V.  Primey  \  BrcC.C.  138.  n.  Newton  v.  Bennett  lb.  135.  Batson 
V.  Lindegreeny  2  Bro.  C.  C.  94.  [A  charge  for  payment  of  debt* 
makes  equitable  assets^  Bailey  v.  Ekinsy  TVes.Sld.  See  in/ray  25* 
p.  357.] 
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tenant  for  life  shall  contribute  and  pay  a  proportionable  part  of 
such  sum.     Hayes  and  Hayes^  H.  25.  C  2.     1  Ch,  Ca,  223. 

And  in  the  case  of  Cornish  and  Mew^  H.  27  &  28  C.  2.  it  was 
decreed,  that  the  tenant  for  life  should  contribute  one  third,  and 
he  in  remainder  two  thirds  to  redeem.     1  Ch,  Ca.  271. 

The  same  day  in  another  cause,  where  a  jointress  was  of  lands 
moitgaged,  it  was  decreed,  that  the  jointress  paying  the  mort- 
gage, should  hold  over  till  she  and  her  executors  were  repaid 
with  interest     Bertue  and  Style^  I  Cha,  Ca.  271. 

Also  where  the  mortgagee  devised  the  mortgaged  lands  to  A. 
for  life,  remainder  to  B.  in  fee,  and  the  mortgagor  redeemed  the 
land :  it  was  decreed  that  A.  should  hav.e  one- third,  and  B.  two- 
thirds  of  the  mortgage  money.  Brent  and  Best^  M.  1682. 
1  Vem.  70. 

Lands  in  mortgage  are  devised  to  A.  for  life,  remainder  to  B. 
in  fee.  ^.  dies ;  and  a  bill  being  brought  against  his  executors, 
it  was  held,  that  though  A.  in  his  lifetime  might  have  been  com- 
pelled to  contribute  one-third  towards  payment  of  the  mortgage, 
in  respect  of  his  estate  for  life ;  yet  his  executor  shall  be  obliged 
to  contribute  only  in  proportion  to  the  time  that  A.  his  testator  [  336  ] 
enjoyed  it     Clyat  and  Batteson,  T.  1686.    1  Vem.  404. 

When  upon  a  mortgage,  money  is  made  payable  to  the  heir  or 
executor;  there,  before  the  day,  or  at  the  day  of  payment,  the 
mortgagor  hath  election  to  pay  it,  to  which  he  pleases ;  but  after 
the  day  of  payment  is  over,  and  the  mortgage  forfeited  by  law ; 
though  equity  doth  give  the  mortgage  relief,  so  as  upon  the  pay- 
ment of  the  money,  ne  shall  have  his  land,  yet  equity  will  not 
revive  the  election  of  the  mortgagor  to  pay  it  to  the  heir  or  exe- 
cutorj  but  then  he  shall  be  forced  to  pay  it  to  the  executor, 
because  it  came  out  of  the  personal  estate  of  the  testator,  and 
thither  it  shall  return.  But  if  in  the  mortgage,  neither  heir  nor 
executor  is  mentioned ;  then  after  the  death  of  the  mortgagee, 
the  law  determines  it  to  be  paid  to  the  executor.     2  Freem.  20. 

If  a  man  is  seised  of  an  advctmson  in  fee,  and  the  church  doth 
become  void ;  the  void  turn  is  a  chattle :  and  if  the  patron  dieth 
before  he  doth  present,  the  advowson  doth  not  go  to  his  heir, 
but  to  his  executor.     Wats.  c.  9. 

If  the  grant  of  the  next  avoidance  be  to  one,  his  heirs  and  as- 
signs ;  yet  it  is  but  a  chattel,  and  shall  go  to  the  executors  :  for 
where  flie  thing  itself  is  a  chattel,  the  word  heirs  shall  not  make 
it  an  inheritance.   Wats.  c.lO. 

M.  4  G.  2.  Mobinson  and  Tonge.  Decreed,  that  an  advowson 
in  fee,  is  assets  in  the  hands  of  the  heir,  for  payment  of  debts. 
And  the  decree  was  affirmed  in  the  house  of  lords.  Stra.  879. 
3  P.  Will.  S99. 

And  in  the  case  of  Westfaling  and  Westfaling^  Mar.  5,  1746 ; 
lord  Hardmicke  decreed,  that  an  advowson  in  fee  in  gross,  is  as- 
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sets  by  descent,  to  satisfy  specialty  debts ;  and  as  to  an  advowson 
appendant  to  a  manor,  he  said  there  could  be  no  doubt,  because 
tlie  manor  itself  being  assets,  what  is  appendant  must  be  assets 
likewise.     3  Atk.  ^65. 

In  the  case  of  Oldham  and  Pickerings  M.  STVAt  was  adjudged, 
that  an  estate  pur  autre  vie,  although  it  be  assets  (by  the  statute 
of  frauds  and  perjuries)  for  the  payment  of  debts  ;  yet  it  is  not 
distributable,  nor  subject  to  the  payment  of  legacies.  2  Sulk.  464. 
L.  Raym,  96. 

But  by  the  statute  of  the  14  G.  2.  c.  20.  Whereas  doubts  have 
arisen  on  the  said  statute  of  frauds  and  peijuries,  where  no  de-^ 
vise  of  estates  jpur  autre  vie  hath  been  made,  to  whom  the  surplus 
of  such  estates,  aftter  the  death  of  such  deceased  owners  there<^ 
are  paid  shall  belong,  it  is  enacted,  that  such  estates  jeti^  autre  vie^ 
[  337  ]  in  case  there  be  no  special  occupant  thereof^  of  which  no  devise 
shall  have  been  made  according  to  the  said  act,  or  so  much 
thereof  as  shall  not  have  been  so  devised,  shall  go  andbe  appUed 
and  distributed  in  the  same  manner  as  the  personal  estate  of  the 
testator  or  intestate* 

If  an  executor  has  a  lea^  for  years  of  land,  of  the  value  of  20£ 
a  year,  rendering  rent  of  10/.  a  year;  it  is  assets  in  his  hands 
only  for  10/.  over  and  above  the  rent.     Cro.  El.  712. 

If  an  executor  renew,  he  shall  account  for  the  new  lease  as  well' 
as  the  old,  for  the  benefit  of  the  creditors.  2Cha.  Ca.  208. 

Assets  in  Ireland  are  assets  in  England :  and  so  it  hath  been 
resolved,  that  if  the  executor  hath  goods  of  the  testator  in  any 
part  of  the  world,  he  shall  be  charged  in  respect  of  thenu  Cro, 
Jac.  55.  6  Co.  46. 

So  an  estate  in  the  plantations  is  testamentary,  and  assets  to 
pay  debts.     2  Ventr.  358. 

Bonds  and  Specialties  are  no  assets,  until  the  money  is  paid. 
1  Ventr.  96.  {g) 

If  an  executor  recovers  damages  in  trespass  for  goods  taken 
ctmay  in  the  life  of  the  testator ;  this  (when  recovered)  shall  be  as^ 
^ts :  because  he  recovers  it  as  executor.  1  BjoWs  Abr.  920. 

If  an  executor  recovers  (as  executor)  things  in  chancery  by 
equity ;  these  things  so  recovered  shall  be  assets.  1  JBolVs  Abr.  920. 
A  debt  due  from  an  executor  to  a  testator,  is  assets  in  equity  to 
pay  legacies.     3  Cha.  Ca.  89. 

The  interest  which  a  master  hath  in  a  servant  is  not  assets  in 
the  hands  of  an  executor ;  for  a  servant  whose  master  is  dead,  is 
legally  discharged,  and  is  not  servant  either  to  the  heir  or  execu- 
tor ;  but  meet  and  honest  it  is,  that  one  of  them  continue  him  in 
service,  till  a  fit  time  of  providing  for  him  a  new  master;  and  fit 
for  him,  not  to  depart  suddenly.   Went.  55. 


(g)  A  Povfer  unless  executed  is  not  assets  for  debts.     7  Ves.  499. 


\ 
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But  the  Interest  which  one  hath  in  an  apprentice^  is  a  diattel 
personal,  and  shall  go  to  the  executors.  Law  of  Test.  378,  S79« 
Went.  55.     2  Bac.  Abr.  4 1 6,  443. 

T.  17-  C.  2.  Walker  and  HaU.  An  action  was  brought  against 
the  executor,  upon  the  covenant  of  the  testator  to  teach  an  ap- 
prentice his  trade ;  and  after  verdict  for  the  plaintiff,  it  was  moved 
in  arrest  of  judgment,  that  this  covenant  was  personal  to  the  tes- 
tator, and  did  not  oblige  the  executors,  but  only  obliged  the  mas- 
ter during  his  life,  to  teach  the  apprentice.  But  by  me  court :  it 
obliged  the  executors  also,  and  they  ought  to  see  the  apprentice 
taugnt  his  trade ;  and  if  they  be  not  of  the  trade,  they  ought  to  [  338  ] 
assign  him  to  another  that  is  of  the  trade,  so  that  he  may  be 
taught  according  to  the  covenant.  And  judgment  was  given  for 
the  plaintiff.     1  Ltev.  177. 

TTie  interest  in  the  liberty  of  a  prisoner  in  execution  for  debt 
is  a  chattel  personal,  and  shall  go  to  the  executors.  Law  of  Test. 
378.     2  B€Lc.  Abr.  ^\e. 

If  an  executor  puts  in  suit  a  bond  of  100/.  .for  performance 
oi  covenants,  and  the  parties  submit  to  an  awards  and  it  is 
awarded  that  the  obligor  shall  pay  70/.  in  full  satisfaction,  and 
that  the  executor  shall  release,  which  is  done  accordingly ;  it  is 
said,  that  the  executor  shall  be  taken  to  have  assets  to  the  value 
of  the  whole  100/. :  and  thou^  by  the  award  he  was  compelled 
to  release,  it  was  his  own  act  to  submit  to  the  arbitrament. 
3  Leon.  53.  (A) 

A  reoersion  expectant  upon  an  estate  for  life,  is  assets  in  the 
hands  of  the  heir :  but  the  creditor  canilot  compel  the  heir  to 
sell  it,  but  must  wait  till  it  falls.     1  Abr.  Eq.  Cas.  275. 

9.  If  there  be  a  debt  due  to  the  king,  equity  will  order  it  to  In  what 
be  paid  out  of  the  real  estate,  that  the  other  creditors  may  have  5*^  **>« 
satis&ction  for  their  debts  out  of  the  personal  estate.     1  Vent.  ^  p^n- 

455.  alty  shall 

A  mortgage  is  a  charge  upon  the  personal  estate,  as  well  as  J*^^*^ 
upon  the  lands  mortgaged;  and  the  personal  estate  is  primarily  ^J^Jo^ieiw 
liable :  for  a  mortgage  is  a  general  debt,  and  the  land  is  only  as 
security.     1  Atk.  487. 

If  one  dies  indebted  by  mortgage  and  simple  contract,  and 
one  of  the  simple  contract  creditors  gets  judgment  of  assets  when 
they  shall  happen,  and  the  executor  applieth  the  assets  to  pay 
off  the  mortgage ;  the  simple  contract  creditors  shall  stand  in 
the  place  of  me  mortgagee,  as  to  what  he  hath  exhausted  out  of 

i_f     -  _    — — —     ^ ^  -  II-  -     -  I    -■  —      — • — ' — • — 

(h)  If  an  arbitrator,  under  a  reference  between  A.  and  B.  an  admi- 
nistrator, award  that  B.  shall  pay  a  certain  sum  as  the  amount  of  ^.'s 
demand,  B.  cannot  afterwards  object  that  he  had  no  assets,  but 
may  be  attached  for  non-performance.  Worthington  v.  Barlat9f 
7  T.  Rep.  453.  ^ 
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the  personal  assets :  and  this  being  only  by  aid  of  equity,  all  the 
simple  contract  creditors  shall  come  in  equally  with  the  creditor 
that  hath  judgment,  Wilson  and  Fielding^  M.  1718,  2  Vem. 
763. 

So  in  the  case  of  Haslewood  and  Pope^  T.  1 734  ;  it  was  de- 
creed, that  if  a  man  deviseth  his  lands  to  trustees  to  pay  all  his 
debts,  and  dies  indebted  by  specialty  and  simple  contract,  and 
the  bond  creditors  recover  part  of  their  debts  out  of  the  per- 
sonal estate,  and  afterwards  they  apply  to  be  paid  the  rest  of 
their  bond  debts  out  of  the  real  estate  devised  for  that  purpose ; 
in  this  case,  as  the  testator  intended  all  his  creditors  should  be 
equally  paid  their  debts,  the  bond  creditors  shall  not  come  in 
upon  the  land,  until  the  simple  contract  creditors  have  received 
[  839  ]  so  much  thereout,  as  to  make  them  equal,  and  upon  the  level 
with  the  bond  creditors,  in  respect  of  what  they  received  out  of 
the  personal  estate.  It  was  also  decreed,  that  where  one  gives  a 
specific,  or  even  a  pecuniary  legacy,  and  deviseth  lands  to  pay  his 
debts;  if  a  simple  contract  creditor  comes  upon  the  personal 
estate,  and  exhausts  it  so  far,  as  to  break  in  upon  the  specific  or 
pecuniary  legacy,  these  legatees  shall  stand  in  the  place  of  the 
creditors  to  receive  their  satisfaction  out  of  the  fund  raised 
by  the  testator  for  the  payment  of  their  debts.  But  where  a 
man  dies  indebted  by  bond,  and  leaves  a  personal  estate,  and 
deviseth  lands  to  one  in  fee,  and  gives  specific  legacies,  and  the  cre- 
ditor by  bond  comes  on  the  personal  estate  to  be  paid  his  bond ;  the 
specific  legatees  shall  not  stand  in  the  place  of  the  bond  creditor, 
to  charge  the  land  devised,  because  the  devisee  of  the  land  is  as 
much  a  specific  devisee,  as  the  legatee  of  a  specific  legacy.  And 
in  this  cause  the  lord  chancellor  said,  that  the  personal  estate  is 
the  natural  fimd  for  payment  of  debts,  and  which  as  against 
creditors,  unless  they  please,  the  testator  cannot  exempt;  but 
against  the  devisee  of  his  land  he  may,  by  appropriating  his  land 
as  a  fiind  for  j)ayment  of  his  debts ;  but  even  in  that  case,  ac- 
cording to  the  general  rule,  there  ought  to  be  express  words  to 
exempt  the  personal  estate  from  the  debts,  or  at  least  very 
plainly  shewing  this  to  have  been  the  intention  of  the  testatator. 
3  P.  Will.  322. 

So  where  a  man  deviseth  all  his  freehold  houses,  lands  and  he- 
reditaments, to  trustees,  to  hold  to  them  in  trust,  that  the  freehold 
estate  should  be  subject  to,  and  be  sold  and  disposed  of  by  them, 
for  payment  of  his  just  deJbts ;  and  after  disposing  of  some  par- 
ticular legacies,  he  gave  to  his  nephew  the  rest  and  residue  of 
his  goods,  chattels,  debts,  rights,  credits,  and  personal  estate  not 
before  disposed  of.  Hereupon  the  question  was,  whether  the 
personal  estate  should  be  first  applied  to  the  payment  of  the 
^ debts,  notwithstanding  the  real  estate  was  expressly  devised  for 
that  purpose.     The  counsel  for  the  defendants  (who  were  the 
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trustees  and  residuary  legatee)  insisted,  that  the  real  estate  being 
not  only  made  subject,  but  directed  to  be  sold  for  payment  of  the 
debts,  die  personal  estate  should  not  be  applied  for  that  purpose. 
But  by  the  whole  court  of  exchequer.  Here  being  no  negative 
"Words  to  exclude  the  personal  estate  from  being  applied  for  the 
payment  of  debts,  that  ought  first  to  be  appliea  for  the  benefit 
of  the  heir  at  law  (who  was  the  plaintiff) ;  and  decreed  accord- 
ingly.    Bunb.  302. 

And  by  the  lord  chancellor  HardwicJce^  in  the  case  of  Walker  [  340  ] 
and  Jackson^  July  22,  1 743  :  upon  a  rehearing  at  Lincoln's  inn 
hall.  The  general  rule  is,  that  the  personal  estate  shall  be  first 
charged  with  payment  of  debts  and  legacies,  and  the  testator 
cannot  exempt  it  from  being  liable  to  his  debts,  as  against 
creditors ;  but  as  between  heir  and  executor,  he  may  charge  them 
upon  any  other  fund  which  is  not  primarily  liable,  and  discharge 
the  personal  estate.  There  are  several  ways,  by  any  of  which 
a  man  may  give  his  real  estate  for  payment  of  his  debts ;  as,  first, 
to  trustees;  secondly,  by  way  of  charge  in  equity,  which  the 
court  of  chancery  will  decree  to  be  performed ;  or,  thirdly,  he 
may  direct  that  his  real  estate  may  be  sold  for  the  payment  of 
his  debts :  but  let  him  do  which  way  he  pleases,  none  of  tliese 
ways  will  make  the  real  estate  first  chargeable,  if  there  be  not  in 
the  will,  either  express  words,  or  a  manifest  intent  to  discharge 
the  personal  estate,  but  it  shall  be  first  liable.  Bunb,  302. 
1  Wilson  24. 

And  in  the  case  of  Bridgman  and  Dove^  Nov.  27,  1744:  By 
the  lord  chancellor  Hardwicke :  I  know  of  no  authority  where 
the  words,  "  I  make  my  real  estate  liable  to  pay  my  debts,"  will 
exempt  the  personal  estate  without  any  special  exemption  of 
personal  estate.  Nor  has  the  court  ever  said,  that  personal 
estate  shall  be  applied  only  to  pay  legacies,  and  not  the  debts. 
Nor  will  making  a  particular  estate  in  land  liable  to  pay  debts 
exonerate  the  personal  estate,  because  it  is  the  natural  fund  for 
payment  of  debts.  Suppose  a  man  deviseth  a  real  estate  liable 
to  the  payment  of  debts,  and  subject  to  those  debts  gives  it  over 
to  another,  or  what  remains  after  the  payment  of  debts,  which  is 
all  one ;  if  there  are  not  express  words  to  exempt  the  personal 
estate,  it  shall  be  first  applied  in  exoneration  of  tiie  real  estate. 
S  Atk.  202.  (0 


(i)  Per  lord  Thurlow  C.  Two  rules  have  been  established  on  [Marshall- 
this  subject:  1.  That  the  personal  estate  is  liable,  in  the  first  in-  ing assets.] 
stance,  to  the  payment  of  debts.  2.  That  a  declaration  plain  shall 
stand  in  lieu  of  express  words  to  discharge  it,  if  such  appear  to 
be  the  testator's  intention.  Duke  of  Ancaster  v.  Mayer^  1  Bro. 
C.  C.454.  Watson  v.  Bricktoood,  9  VesA4f7.  [The  rule  respecting 
the  order  of  marshalling  assets  seems  to  be  this :    1st,  The  jperr 
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In  what  10.  In  an  action  of  debt  against  two  execators,  if  they  plead 

^^^„J^     severally  by  several  attomies  fiilly  administered,  and  the  jury  find 

sonal  estate  of  a  mortgagor  shaU  be  applied  in  discharge  of  the 
mortgage  debt;,  but  not  in  exoneration  of  the  real  estate  mort- 
gaged as  against  pecuniary  or  specific  legacies  or  debts,  though  it 
must  as  against  an  executor  or  residuary  legatee;  though  the  mere 
charging  an  estate  with,  or  creating  a  term  for  pa3rment  of  debts, 
will  not  alone  create  such  an  intention  of  exempting  the  personal 
estate.  2dly,  Ordinarily  speakings  estates  devised  J^or  payment  of 
debts*  If  lands  are  devised  to  trustees  for  pajrment  of  deots,  simple 
contracts  and  specialties  shall  be  paid  in  proportion ;  and  though  the 
trustees  are  creditors  or  sureties  for  testator,  they  shall  not  prefer 
themselves.  Anon*  2  Ch,  C  54.  But  if  lands  are  devised  to  an 
executor^  they  become  legal  assets,  and  shall  be  paid  in  a  due  course, 
according  to  their  superiority  at  law.  Hixton  v.  fVitham,  1  Ch.C,  248. 
Girling  v.  Lee^  1  Vern,  63.  3dly,  Estates  descended ;  and  this  too 
xohere  the  mortgaged  estates  devised  are  subject  to  a  general  charge  for 
payment  of  debts.  4th]y,  Real  estates  specifically  devised,  subject  to 
or  generally  charged  'with  the  payment  of  debts.  Though  a  general 
charge  of  debts  on  a  devised  estate  will  not  prevent  the  previous  ap- 
plication of  an  estate  descended,  yet  if  the  devised  estate  is  selected 
and  appropriated  to  the  debts,  it  is  liable  before  the  estate  descended; 
but  tnis  arrangement  does  not  bind  the  creditors.  Mannings. 
Spooner,  3  Ves.  114. 

This  rule  in  marshalling  assets  is  of  such  consequence  to  the  prac- 
tice of  the  court,  that  it  ought  to  countervail  any  arguments  of  hard* 
ship  to  particular  persons.     Galton  v.  Hancock^  2  Atfc.  439.] 

It  frequently  happens  that  a  variation  of  charge  from  the  real  to 
the  personal  estate,  or  the  reverse,  may  be  gathered  from  the  parts 
of  the  will.  Hone  v.  Medcrqftf  1  Bro.C.  C  260.,  "with  the  cases  died. 
Under  the  following  devise,  ^'  As  to  all  my  worldly  estate,  I  desire 
all  my  just  debts  should  be  first  paid,  it  was  decreed,  that  on  failure 
of  the  personal  estate,  copyhold  lands  were  liable  as  well  as  freehold." 
Coombes  v.  Gibson f  I  Bro.C.C.  273.  [Under  a  devise  to  sell  and 
pay  debts  and  funeral  expences,  the  personal  estate  was  held  to  be 
exempt  without  express  words  upon  the  evident  intention.  Burton  v. 
Knotoltony  3  Ves.  107.  But  to  exempt  the  personal  estate  under  a 
devise  for  payment  of  debts,  the  intention  must  plainly  appear  on  the 
will,  and  the  court  cannot  look  to  intrinsic  circumstances.  Brummet 
V.  Protheroy  3  Ves.  III.  Where  the  testator  directed  **  that  all  his 
legal  debts,  legacies,  and  funeral  expences  should  be  fully  paid,"  it 
was  held  not  sufficient  alone  to  charge  legacies  on  real  estates  speci- 
fically devised,  for  the  intent  must  oe  clear,  to  induce  the  court  to 
marshall  assets  in  favour  of  legatees.  Kightley  v.  Kightley,  2  Ves, 
jun.  328.  Keeling  v.  Brown^  5  Ves.  359.  [Simple  contract  ddbts  are 
not  charged  on  a  real  estate  by  a  will,  first  devising  that  all  testator's 
debts  and  funeral  expences  might  be  satisfied  and  paid  by  his  exe- 
cutors, and  then  devising  all  the  real  estate  specifically.  Potodl  v* 
Robins,  7  Ves.  209.  But  real  estates  devised  were  held  liable  to 
simple  contract  debts,  under  a  direction  in  the  beginning  of  a  wiii 
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that  the  one  hath  assets,  and  that  the  other  hath  not  any  assets,  diail  be 
the  judgment  shall  be  only  against  him  who  is  found  to  have  ^^e^ 
assets,  and  that  the  other  who  had  not  assets  shall  go  quit.  onlybaST 
1  RolFs  Abr.  929.  assets. 

But  where  two  executors  join  in  an  acquittance,  but  one  only 
receiyes  the  money,  both  are  chargeable  for  it  as  to  creditors, 
who  are  to  have  the  utmost  benefit  of  the  law :  but  the  actual 
receiver  (it  is  said)  is  only  chargeable  as  to  legatees  or  persons 
claiming  under  distribution ;  for  the  substantial  part  is  the  actual 
receiving  of  the  money,  and  this  only  is  regarded  in  conscience. 
By  Harcourt  lord  chancellor.   M,  \2  An.   Churchill  and  Hopson^ 

1  Salk.  SIS.  (k) 

Where  'an  executor  has  once  received  money,  assets  of  his 
testator,  he  cannot  discharge  himself  under  the  plea  of  plene 
ddministravit  to  an  action  by  a  bond  creditor  of  his  testator,  by 
shewing  that  he  paid  the  money  to  his  co-executor,  even  for  the 
purpose  to  satisfying  the  bond-creditor,  who  had  applied  for 
payment  of  such  co-executor;  if  the  co-executor  afterwards 
misapply  the  money  by  retaining  it  to  satisfy  his  own  simple 
contract  debt.     Crosse  v.  Smithy  7  Eas^s  Rep.  246. 

An  executor  does  not  make  himself  tmswerable  for  the  receipts 
of  his  co-executor,  merely  by  taking  probate,  permitting  him 
to  possess  the  assets,  and  joining  in  acts  necessary  to  enable  him 
to  administer,  but  if  he  goes  further,  and  concurs  in  the  appli- 
cation, he  is  answerable.     Hovey  v.  Blakeman^  4  Ves.  596. 

11.  Generally,  if  the  debts  are  in  eqtud  degree;  the  executor    What  debts 
may  give  the  preference  unto  which  he  will.     10  Mod.  496.  (3)     *^|^S* 

that  debts  and  funeral  expences  shall  be  first  paid,  and  that  which 
descended  to  the  heir  by  failure  of  devise  to  be  first  applied.  Wil' 
Uams  V.  Chitt^9  3  Ves.  545.  There  is  no  difference  between  debts  and 
l^acies  in  an  implied  charge  on  a  real  estate  by  will.  S.  C.  3  Ves.  551.] 
(k)  S.  P.  By  lord  Northington  C.  Westley  v.  Clarke^  reported  in 
Mr.  Coxs  note  to  1  P,  Wms.  83.  See  also  Leigh  v.  Barry^  3  AtJc.^ 
where  lord  Hardtvicke  takes  a  difference  between  trustees  and  exe^ 
cutorSy  viz.  that  the  former,  though  they  all  join  in  receipts,  shall  only 
be  liable  for  what  they  receive  individually,  because  they  are  obliged 
t6  join  for  conformity,  but  otherwise  as  to  executors  who  may  act 
severally  if  they  think  fit.  Where  by  a  voluntary  joint  act  of  exe- 
isutors,  the  testator's  money  gets  into  the  hands  of  one  of  them  or  a 
stranger,  they  shall  all  be  liable.  Sadler  v.  Hohbsy  2Bro.C.C.  114. 
Scurfield  v.  Hotoesy  3  Bro, CO. 90.  Murrel  v.  Cox  and  Pitt,  21  Vin. 
A6. 534.  But  that  a  party's  signing  a  receipt  is  not  in  all  cases  cow- 
dusive  evidence  against  him  of  the  receipt  of  money,  even  at  law, 
appears    by  the    above-mentioned  cases,    and   Straton  v.   Rastal, 

2  T.  Rep.  366. 

(3)  Rent  incurred  in  testator's  lifetime,  though  reswved  on  a  parol 
lease,  shall  be  paid  before  bond  debts.  IVillet  v.  Earle,  I  Vem.  490. 
Where  the  representative  of  an  intestate  is  seeking  to  give  preference 
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So  that  if  all  the  goods  are  but  20/.  and  debts  are  due  to  two 
by  obligation,  each  of  20/.;  the  executor  may  pay  which  of 
them  two  he  will.     -Br.  Executor,  172. 

But  in  this  case  the  chancery  will  sometimes  interpose :  be- 
cause this  power  may  be  an  inlet  to  fraud.  10  MocL  496. 
Retainer.  In  Uke  manner,  the  executor  may  allow  unto  himself  his  own 
r  342  ]  debt  in  prejudice  of  other  debts  in  equal  degree ;  provided  that 
he  hath  made  an  inventory,  and  provided  he  be  not  executor  of 
his  own  wrong.  Swin,  459.  2  Bac.  Abr.  435.  (But  an  executor 
of  his  own  wrong  shall  not  in  any  case  be  permitted  to  retain. 
BlacksL  B.  3.  c.  2.) 

And  this  remedy  of  retainer  is  by  mere  act  of  law,  and 
grounded  upon  this  reason ;  that  the  executor  cannot,  without 
an  apparent  absurdity,  commence  a  suit  against  himself  as  re- 
presentative of  the  aeceased,  to  recover  that  which  is  due  to 
him  in  his  own  private  capacity ;  but,  having  the  whole  personal 
estate  in  his  hands,  so  much  as  is  sufficient  to  answer  his  own 
demand  is,  by  operation  of  law,  applied  to  that  particular  pur- 
pose. Else,  by  being  made  executor,  he  would  be  put  in  worse 
condition  than  all  the  rest  of  the  world  besides.  For,  though 
a  rateable  payment  of  all  the  debts  of  the  deceased,  in  equal 
degree,  is  clearly  the  most  equitable  method,  yet  as  every 
scheme  for  a  proportionable  distribution  of  the  assets  among  all 
the  creditors  hath  been  hitherto  found  to  be  impracticable,  and 
productive  of  more  mischiefs  than  it  would  remedy,  so  that  die 
creditor  wbo  first  commenceth  his  suit  is  intitled  to  a  preference 
in  payment ;  it  follows,  that  as  the  executor  can  commence  no 
suit,  he  must  be  paid  the  last  of  any,  and  of  course  must  lose 
his  debt,  in  case  the  estate  of  his  testator  should  prove  insolvent, 
unless  he  be  allowed  to  retain  it  (4)  But  the  executor  shall 
not  retain  his  own  debt,  in  prejudice  to  those  of  a  higher  degree; 
for  the  law  only  puts  him  in  the  same  situation,  as  if  he  had 
sued  himself  as  executor,  and  recovered  his  debt;  which  he 
never  could  be  supposed  to  have  done,  while  debts  of  an  higher 
nature  subsisted.     3  Blackst,  B.  3.  c.  3.  (/) 


by  confessing  judgments,  the  court  will  give  plaintiff  leave  to  proceed 
at  law  to  recover  judgment  with  a  cesset  execution  and  in  equity  for  a 
discovery  and  account  of  assets.  Baker  v.  Dumaresquey  2'Atk,  119. 
Barn.  Ch.R.  277. 

(4)  Nor  is  he  obliged  to  take  In  part  where  there  are  not  assets 
enough  to  pay  the  whole.  Robinson  v.  CummingSf  2  ^^i^.  411. 
~  (l)  In  debt  on  bond  against  an  administrator  to  which  he  pleads 
debt  on  bond  due  to  himself  and  retainer,  it  is  not  necessary  to  aver 
a  good  consideration  for  the  bond,  for  if  it  can  be  impeached,  the 
matter  must  be  replied.  Nor  is  it  necessary  for  the  administrator  to 
set  out  in  his  plea  the  letters  of  administration,  for  the  plaintiff,  by 
bringing  the  action,  has  admitted  him  to  be  lawful  administrator. 
Picard  v.  Broton,  6  T.  Rep.  550. 
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But  if  the  debt  of  one  creditor  be  payable  at  a  future  day, 
and  of  another  creditor  presently;  the  executor  cannot  prefer 
such  future  debt,  and  pay  it  before  the  day  of  payment  comes, 
and  leave  the  other  unpaid.  But  after  the  day  happens,  he  may  C  343  ] 
prefer  either;  unless  in  case  of  a  suit  commenced  before  the 
day.     Went.  142. 

But  amongst  executors  themselves,  or  joint  administrators; 
one .  executor  or  administrator  may  not  prefer  his  own  debt 
before  the  debt  of  another  executor  or  administrator,  being  in 
equal  degree.  Thus  in  the  case  of  Chapman  and  Turner^  in 
chancery,  Feb.  26,  1738,  two  bond  creditors,  A.  and  B.,  took 
joint  letters  of  administration,  A.  got  into  his  hands  best  part  of 
the  assets,  and  retained  for  his  own  debt  against  B.  On  a  bill 
for  an  account,  the  question  was,  whether  A.  by  this  had  got 
such  a  l^al  advantage,  as  to  be  intitled  to  keep  the  assets,  and 
so  B.  lose  his  debt.  By  the  master  of  the  rolls :  The  rule  of 
this  court  in  cases  of  retainer  is,  unless  the  party  can  shew  a 
legal  cause  to  retain,  we  never  give  it  him ;  if  he  can  shew  a 
l^al  right,  we  never  take  it  from  him.  The  question  then  is, 
whether  at  law  this  be  a  good  retainer.  At  law,  no  doubt,  an 
executor  or  administrator  hath  a  right,  in  case  of  debts  in  equal 
degree,  to  prefer  one  to  another,  and  to  retain  for  his  own  in 
the  first  place  against  any  other  creditor;  and  the  reason  is, 
because  if  a  i*etainer  were  not  allowed,  an  executor  in  case  of 
a  deficiency  oS  assets  would  have  no  possible  way  of  obtaining 
sadsfoction  for  his  debt;  for  at  law  there  is  no  such  thing  as 
splitting  of  debt,  or  making  a  rateable  proportion,  and  there- 
fore he  pannot  come  in  upon  an  average  with  the  rest  of  the 
creditors,  nor  has  the  advantage  of  another  creditor,  who  by 
bringing  his  action  in  due  time  may  recover  his  debt,  though 
there  be  not  enough  assets  at  last  to  answer  all  demands  upon 
the  testator ;  for  he  cannot  sue  himself.  So  that  this  privilege 
of  retainer  is  founded  on  the  policy  of  the  common  law,  that 
executors  may  not  be  deprived  of  one  advantage  without  having 
another  in  lieu  of  it,  and  that  they  may  not  be  in  a  worse  con- 
dition than  all  mankind  besides.  But  this  is  not  a  case  between 
an  executor  or  administrator,  and  a  creditor ;  but  between  two 
joint  administrators,  who  are  both  in  the  same  condition  in  all 
respects.  No  authority  hath  been  cited  in  this  case,  to  support  a 
retainer  by  one  administrator  against  the  other,  nor  do  I  see  how 
there  ever  could  be  one;  because  an  administrator  can  bring 
no  sort  of  action  against  his  companion,  wherein  this  point  might 
have  been  settled  at  law.  Neither  doth  the  reason  of  the  law 
justify  such  a  retainer,  for  administrators  are  considered  but  as 
one  person  in  law ;  the  possession  of  the  one  is  the  possession 
of  the  other ;  the  receipt  of  one  is  the  receipt  of  the  other ;  and 
therefore  the  retainer  of  one  must  be  considered  as  the  retainer    [  344  } 
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of  tbe  other;  and  must  enure  for  their  mutual  benefit  iti  die 
discharge  of  the  debts  of  both  in  proportion.  Then  the  conse- 
quence would  be  very  bad,  were  a  retainer  allowable  in  this  case; 
for  administrators  must  fight  for  the  assets,  if  getting  the  sole 
possession  would  entitle  either  to  a  separate  right  in  them.  So 
that,  as  no  legal  right  of  retainer  has  been  shewn,  the  rule  must- 
take  place,  that  he  who  cannot  retain  in  law  cannot  m  equity. 
The  plaintiff  is  entitled  to  an  equal  distribution  of  the  assete, 
being  an  equal  creditor,  according  to  conscience  and  equity; 
and  the  defendant  must  be  decreed  to  account.  Finery  Exe^ 
cutorsj  D.  2. 

[A  right  of  retainer  is  not  prejudiced  by  the  drcomstaiice, 

4hat  the  administration  is  granted  to  another  for  the  use  of  the 

creditor,  a  lunatic^  nor  that  it  is  granted  to  another  dwranU 

minoritate^  nor  that  the  debt  is  due  to  a  trustee*     Franks  t. 

Coopet^  4  Ves.  763.] 

Another  difference,  where  debts  are  In  equal  degree^  is  said 
to  be,  that  regularly  that  debt  shall  be  paid  first  for  which  smt 
is  commenced,  and  not  that  for  which  no  suit  is  commenced; 
for  after  a  suit  begun,  the  executor  (it  hath  been  hcddcn) 
niay  not  excuse  himself  by  any  voluntary  paj^oents.  2  Cha* 
Ca.  201.    2  Fern.  62. 

Yet  it  is  said,  that  the  executor,  b^^re  notice  of  such  suit^ 
may  pay  any  other  creditor  in  equid  d^ree;  and  tlien  ^tead) 
that  he  hath  fully  administered  before  notice.  Br.  Executors^  4>3. 
Went.  146. 

AikI  in  the  case  of  Mason  and  fVilliamif  k  was  held  by  Caioper 
loid  chancellor,  that  pending  a  bill  in  equity  agakist  an  executor, 
or  after  a  decree  quod  computet^  oxx  executor  may  pay  any  edier 
debt  of  a  higher  nature,  or  as  high  a  nature,  if  dbere  be  iegd 
assets ;  but  if  he  hath  only  equitable  assets,  then  the  omiit  of 
chancery  will  not  indemnify  him,  and  su£fer  him  to  pirgadioe 
and  disappoint  the  first  suitor.     2  Salk.  507. 

If  there  be  two  creditors  in  equ^  degree,  and  both  sue;  if 
the  executor  doth  by  covin  help  the  creditor  which  b^an  ius 
suit  last  to  his  judgment  or  execution  &*st,  and  there  be  no  assets 
left  to  pay  the  other  credited*,  he  must  be  satisfied  out  of  the 
executor's  own  estate,  if  this  covin  be  proved  against  him.  But 
the  confession  of  an  action  by  the  executor,  where  thene  is  b 
real  debt,  is  no  covin :  and  such  recovery  by  confession  is  b 
r  Q^e  -1  good  plea  for  the  executor  against  another  creditor.  SkIh^m* 
^  ^    459.  .(w) 


\m)  Bat  where  debt  on  bond  was  brought  against  an  adminlstpatot, 
atnd  he  pleaded  a  judgment  confessed  to  an  action  on  a  simple  con- 
tra^, without  averring  *^  that  he  had  no  notice  of  the  pkuntiffV^e- 
ttOKkdy**  the  plea  was  holden  to.  be  bad,  because*  it  wouid  ^Mt  aft- 
administrator^  in  many  cases^  to  defeat  a  specialty  creditor  i)jro«o- 
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*      In  the  case  of  Joseph  and  Mott^  M.  1697,   a  man  made  liis 
■J  will,  and  died  indebted  to  several  persons  by  bond,  more  than 
'  his  personal  estate  would  pay.     A  bond  creditor  brought  a  bill 
:  against  the  executor,  to  have  a  discovery  and  account  of  the 
personal  estate,  and  a  satisfaction  for  his  debt.     At  the  hearing, 
the  executor  made  default ;  so  there  was  a  decree  against  him 
finr  an  account  and  satis&ction  out  of  the  assets,  unless  cause 
diewed:  Before  the  decree  was  made  absolute,  another  bond 
creditor  of  the  testator  brought  an  action  at  law  against  the  ex- 
ecutor, upon  a  bcmd.     He  appeared,  and  because  he  could  not 
plead  this  decree  at  law,  suffered  judgment  to  go  against  him 
bjr  de&ult.      And   the   account   being   carried   on   before   the 
inaster,  it  was  doubted  whether  he  should  allow  this  judgment 
» <m  the  account.     The  master  of  the  rolls  was  of  opinion,  that. 
Ifce  decree  must  be  preferred.     And  it  coming  to  be  reheard 
before  the  lord  chancellor,  he  was  of  the  same  c^inion.     Prec. 
Ck.79. 

But  in  the  case  o(  Darston  and  the  Earl  of  Orford^  H,  1701, 
aAer  a  biH  ffled  in  chancery  against  an  executor  for  a  discovery 
of  assets,  and  answer  put  in,  tJie  executor  voluntarily  paid  a 
bond  debt  without  suit.  The  cause  proceeded  to  a  hearing,  and 
an  account  was  decreed.  And  the  question  was,  whether  this 
voluntary  payment,  pending  a  suit  here,  should  be  allowed  on  the 
accomit*  Aid  the  lord  keeper  Wright  thought  the  payment 
ought  to  be  allowed;  but -this  being  a  point  oi  consequence,  he 
ordered  precedents  to  be  searched.  Afterwards,  Sd  June,  1702, 
on  precedents  produced  on  both  sides,  his  lordship  seemed  to  be 
df  the  same  opinion ;  but  said  the  case  of  Joseph  and  Mott  was  a 
precedent  against  him,  but  thought  that  to  be  a  direct  change  of 
fl>e  law.  'file  next  day  (upon  consideration  of  the  precedents) 
Iris  lordship  said  he  was  bound  up  by  them,  and  therefore  decreed 
the  payment  (being  voluntary)  to  be  disallowed  ;  but  seemed  to 
disapprove  of  the  case  of  Joseph  and  Mott^  where  the  judgment 
at  law  was  fairly  obtained.  Afterwards,  21st  Nov.  1702,  this 
decree  was  reversed  in  the  house  of  lords,  and  the  payment 
allowed.     Prec.  Cha.  188.     S  P.  Will.  401 . 

So  in  the  case  cf  Waring  and  Danvers^  M.  1715,  the  plain-  [  346  ] 
tiflF,  a  simple  contract  creditor  of  the  testator,  brings  an  action  on 
a  special  original  against  the  executor,  in  order  to  recover  his 
debt  The  oflier  simple  contract  creditors  offered  the  plaintiff  to 
come  in  for  his  proportion  of  his  debt  with  them ;  but  having 
first  filed  his  original,  he  insisted  on  his  whole  debt,  in  preference 
to  the  rest.  Upon  which,  the  executor  and  the  other  simple- 
eontract  creditors  entered  into  articles,  agreeing,  that  first  the  ex- 

fessing  a?  many  jadgments  as  he  pleased  on  simple  contract  debts. 
Sotcyer  V.  Mercw,  1  2'.  i?fp.  690. 
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ecuior  should  be  paid  his  debts,  and  then  that  all  the  simple-con- 
tract creditors  should  equally  share  the  assets  amongst  them^ 
exclusive  of  the  plaintiff.  And  in  order  to  bar  the  plaintiff  at 
law,  the  executor  gave  judgment  in  the  several  qtiantum  mermts 
brought  by  the  other  simple-contract  creditors,  for  the  several 
sums  which  were  laid  as  damages  in  the  declarations,  without  as- 
certaining the  damages  by  writ  of  inquiry,  but  those  damages 
were  so  laid  as  not  to  exceed  the  real  debt.  Upon  this,  the 
plaintiff  brought  his  bill.  But  the  master  of  the  rolls  dismissed 
the  bill  without  costs,  it  being  a  hard  case ;  but  afterwards,  on 
consideration,  he  gave  costs.  And  the  decree  was  affirmed  by 
the  lord  chancellor.  The  master  of  the  rolls  said,  if  the  plaintiff 
desired  it,  he  would  send  it  to  the  master  to  see  whether  the 
judgments  confessed  to  the  other  creditors  be  more  than  their 
real  debts;  but  the  plaintiff  not  thinking  it  worth  his  while,  the 
court  decreed  as  ^bove.     1  P.  fVilL  295. 

In  the  case  of  Barker  and  Dumeres,  Jan.  29,  1 740.     Robert 
Dumeres  died  intestate,  and  on  his  death,  Edward  Dumeres,  who 
was  a  relation  of  his,  applied  for  administration.     Barker,  who 
was  a  creditor  of  Robert  by  bond,  opposed  the  granting  of  ad- 
ministration to  Edward,  by  reason  of  his  insufficiency,  and  his 
intention  of  going  over  to  Jersey.     However,  administration  was 
granted   to   him.     This   administration   was   m   some   measure 
granted  to  JEdward  by  the  leave  of  this  court.     Barker  had  en- 
tered  a  caveat  against  its  being  granted  to  him,  though  that 
caveat  was   afterwards  withdrawn.     But   as  there   were  these 
objections  against  him,  Barker  filed  his  bill  against  him  the  31st 
of  October  last,  for  the  payment  of  his  debt ;  and  pr^ed  that  he 
might  give  security  to  abide  that  determination^     His  answer 
came  on  the  27th  of  the  next  month ;  and  an  order  was  made 
that  he  should  find  such  security,  which  he  accordingly  did 
Afler  this  Merry,  who  was  another  bond  creditor  to  the  intestate^ 
brought  bis  action  at  law  against  Edward,  and  Edward  confessed 
[  347  ]    A  judgment  to  him  in  Michaelmas  term  in  ihat  same  year,  in 
4000/.     This   occasioned   Barker's   bringing  his  action  at  law 
against.  Edward,  upon  the  same  bond  for  which  the  bill  was 
brought  here ;  in  order  that  Edward  might  not  confess  judgment 
to  other  persons,  before  he  could  get  judgment  against  him.    As 
soon  as  this  action  was  brought,  a  motion  was  made  on  the  part 
of  Edward,  praying  that  Barker  might  make  his  election  which 
court  he  would  proceed  in,  whether  at  law  or  in  equity.  —  By 
the  lord  chancellor  Hardwicke :  It  is  very  true,  that  it  is  the 
general  rule  of  this  court,  that  a  person  shall  not  be  allowed  to 
proceed  both  at  law  and  in  equity  for  one  and  the  same  demand) 
at  one  and  the  same  time.     But  notwithstanding  that,  it  is  as  cer- 
tain,  that  by, the  ancient  course  of  the  court,  a  person  was 
allowed  to  bring  Ths  action  at  law  against  the  representative  6f  the 
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deceased,  and  at  the  same  time  to  bring  his  biH  here  in  order  to 
have  a  discovery  of  assets ;  though  now  it  is  established,  that  if 
the  party  proceeds  in  eqmty  against  such  representative^  his  * 
bill  must  be  both  for  a  discovery  of  assets  and  -a  satisfaction 
for  his  debt ;  and  he  shall  not  be  allowed  to  proceed  both  at  law 
and  in  equity.  And  where  the  party  has  proceeded  in  both 
courts,  several  orders  have  been  requiring  him  to  make  his  elec- 
tion. But  where  the  court  sees  that  the  representative  is  confess- 
ing judgments,  that  is  a  reason  (and  in  my  judgment  shall  always 
be  a  reason)  that  the  court  will  not  require  the  party  to  make  his 
election.  The  courts  of  law  distinguish  the  ease  of  executors,  in 
instances  similar  to  this,  from  other  cases.  Therefore  though  the 
constant  course  of  those  courts  is,  on  reasonable  circumstances,  to 
give  a  defendant  farther  time  to  plead  than  he  is  obliged  to  plead 
in  by  the  strict  rule  of  the  court ;  yet  when  an  executor  applies 
for  this  &vour,  the  time  for  pleading  shall  not  be  enlarged  but 
by  his  consenting  not  to  confess  judgments  in  the  meantime. 
'Tis  indeed  true,  man  an  executor  in  some  instances  may  honestly 
confess  judgments  to  other  creditors ;  as  where  he  does  it  to  pre- 
vent his  bemg  doubly  charged,  or  the  like :  but  when  this  court 
sees  that  he  doth  this  in  order  to  elude  its  orders,  the  court  will 
never  permit  it.  Now  what  is  the  nature  of  the  present  case  ? 
The  original  bill  was  filed  the  31st  of  October  last.  The  answer 
of  Edward  came  in  on  the  27th  of  November  following.  And  in 
the  beginning  of  Michaelmas  term  here  is  a  judgment  confessed 
by  Edward  to  Merry,  in  4000/.  The  administration  itself  was  in 
some  measure  granted  to  Edward  by  leave  of  this  court.  Bariier  []  348  3 
liad  entered  a  caveat  against  its  being  granted  to  him,  though 
that  caveat  was  afterwards  withdrawn.  The  proper  order  for  the 
ooort  to  make  in  this  case  is,  that  Barker  made  a  special  election, 
namely,  to  proceed  at  law  to  recover  ju^ment  there,  and  to  pro>- 
ceed  in  this  court  for  a  discovery,  and  an  account  of  assets,  but 
that  he  shall  not  be  at  liberty  to  take  out  execution  upon  the 
judgment  without  leave  of  this  court.  And  it  was  ordered  ac-^ 
cordindy.    Bam,  Cha.  Ca.  277. 

12.  The  forfeiture  for  not  burying  in  woollen,  by  the  statute  of  Burying  in 
the  30  C.  2.  r.  3.,  is  now  repealed.  wooUen. 

13%  Next  the  funeral  expences  shall  be  paid.  Faneral 

But  in  Shelly s  case,  T.  5  W.f  it  is  said,  that  in  strictness,  no  «»P«>c«»- 
funeral  expences  are  allowed  against  a  creditor,  except  for  the 
coffin,  ringing  the  bell,  parson,  clerk,  and  bearers'  fees ;  but  not 
finr  pall  or  ornaments.     iSalk.  196.     Perhaps  the  expences  of 
the  shroud,  and  digging  the  grave,. ought  also  to  have  b^n  added. 

In  general,  it  is  said,  that  no  more  than  405.  for  funeral  ex- 
penses, shall  be  allowed  against  creditors.     ^Atk.  249.  {n) 

(it)  By  lord  HardtoickeC.    At  law,  where  a  person  dies  insolvent,. 
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Overseer  of       14.  By  the  statute  of  the  17  G.  2,  c.  38,  If  Apy  o>verseer  of  the 

the  poor       poor  shall  die,  his  executors  or  administrators  sball^  within  forty 

days  after  his  decease,  pay  out  of  the  assets  all  uMHiey  remaining 

due,  which  he  received  by  virtue  of  his  office,  before  any  of  his 

other  debts  are  paid.  §  3. 

Charges  of       15.  Next  to  these,  as  it  seemetb,  come  the  charged  of  the  pro- 

SdS^tL  ^^  ^^^^^  ^^^*'  ^^  ^^  ^  letters  of  administration, 
tion.  16.  Next,  debts  due  by  the  testator  to  the  king  are  to  be  dis* 

l>ebts  due    charged ;  and  it  is  not  in  the  choice  of  the  executor,  to  prefer  any 
^  rewd^  other  debt  due  to  any  subject.     Swin.  455. 
r  349  1        Which  must  be  understood  of  such  debts  as  ar^  dfte  to  the  king 
only  by  matter  of  record,  and  not  of  sums  of  money  due  to  the 
king  upon  wood-sales,  or  sales  of  his  minerals,  for  which  no  obliga- 
tion is  given :  or  of  amercements  in  his  courts  baron  or  courts  of 
his  honours,  which  be  not  courts  of  record;  or  of  fines  for  copyhold 
estates  there ;  or  of  forfeitures  to  the  crown  of  debts  by  contract 
due  to  any  subject  by  outlawry  or  attainder,  until  office  thereupon 
found.     Swin,  a.  455,  456.     2Bac»  Abr.  432« 
Debts  doe         17.  By  the  statute  of  the  9  An.  c.  10.     Debts  due  to  the  post- 
to  the  post-   office  for  letters,  shall  be  preferable  in  payment  before  any  debt 
office.  jyg  ^  ^jjy  private  person.     §  30. 

Judgments.  18.  Next,  debts  due  to  private  persons  upon  judgments 
against  the  deceased  in  his  life ;  and,  after  those,  debts  upoit 
judgments  (although  by  mere  confession,  and  without  defence) 
against  the  executor  or  administrator  for  the  debts  of  the  de- 
ceased. Law  of  Ex.  39.  Treatise  of  Eg.  112.  6.  4*  pt^* 
€.2.  §2. 

But  it  is  said,  that  the  executor  is  not  bound  to  take  notice  d 
judgments  against  the  testator  in  his  life,  without  being  made 
acquainted  tlierewith  by  the  creditors ;  for  the  executor  is  no 
way  privy  to  his  acts.     I  And.  159. 

But  in  the  case  of  Littleton  and  Hibbins,  M.  42  £/.,  it  was 
adjudged,  that  executors  at  their  peril  ought  to  take  notice  oJl 
iJebts  upon  record.     Cro.  EL  793. 

In  the  case  of  Patterso7i  and  Huddleston^  T.  2.  Q.  2.,  ati  actkM) 
of  debt  upon  a  bond  was  brought  against  the  defendant  aa  ex- 
ecutor. The  defendant  pleads  a  recovery  against  him  already 
had  in  a  plea  of  debt,  and  that  be  had  no  notice  of  this  bond  at 
that  time,  and  that  there  was  no  more  in  his  hands  thaii  wOtild 

the  rule  is,  that  no  more  shall  be  allowed  for  a  funeral  than  is  neces- 
sary ;  at  first  only  40^.,  theii  5/.,  and  at  last  10/.  But  the  executor 
here  having  had  reasonable  ground  to  believe  the  estate  solvent,  A'dm 
the  large  legacies  left  by  the  testator*  and  it  not  being  clear  that, 
upon  the  whole,  there  would  be  a  deficiency,  hfs  lordship  allowed  Orf* 
for  the  funeral  expences,  the  testator  having  directed  that  he  should 
be  buried  thirty  miles  from  the  place  of  his  death.  Stag  v.  Punteft 
M^^.  119.  In  Bull.  N.  P.  143.  it  is  said  the  usual  method  is  to  al- 
low 5/.  [See  tit.  iSuri^C,  note  (8)] 
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satisfy  this  recovery.  Upon  this  the  p}aintiff  demurs.  The 
court  observed,  that  it  did  not  appear  but  that  this  recovery 
might  be  in  debt  upon  bond,  or  other  matter  of  as  high  nature, 
and  then  undoubtedly  the  plaintiff  ought  to  be  barred.  But 
'  however,  if  the  recovery  was  upon  a  simple  contract,  they  were 
unanimously  of  opinion,  if  the  defendant  had  no  notice  of  the 
bond,  that  the  recovery  would  be  a  good  bar.  They  ^id,  in 
this  consists  the  difference  between  duties  of  a  private  nature, 
and  duties  upon  record ;  for  those  executors  are  bound  to  take 
notice  of  at  all  events,  but  these  they  need  not,  where  a  suit  is 
commenced  against  them  to  recover  debts  of  an  inferior  nature. 
They  said  also,  that  there  is  no  occasion  that  exiecutors  should 
hola  out  a  suit  to  the  last,  before  they  make  such  payments ;  but 
if  an  action  is  taken  out  against  them,  it  is  the  same.  But  if  an  [  350  ] 
executor  makes  a  voluntary  pajrment  of  a  debt  by  simple  con- 
tract, where  there  are  not  assets  to  satisfy  the  bond  debts,  it  is 
otherwise,  though  he  hath  no  notice;  for  there  are  many  cases^ 
where  a  man's  voluntary  act  shall  prejudice  him,  where  the 
necessity  of  law  would  not.  Upon  the  whole,  judgment  was 
given  for  the  defendant.     1  Barnard.  186. 

If  the  judgment  is  satisfied,  and  is  only  kept  on  /oot  to 
wrong  other  creditors,  or  if  there  be  any  defeasance  of  the 
judgment  yet  in  force;  then  the  judgment  will  not  avail  to 
keep  off  other  creditors  from  their  debts.  Swin.  a.  4^56.  2  Bac^ 
Abr.  433. 

And  of  two  judgments,  he  who  first  sues  execution  must  be 
preferred ;  but  before,  it  is  at  the  election  of  the  executor  to  pay 
which  he  will  first :  Only  a  judgment  in  a  foreign  country,  as 
France,  is  to  be  considered  but  as  a  simple  contract.     Treat,  of 
Eq.  b.  4f.pL  2.  c.  2.  §  2.     Swin.  a.  436, 

And  it  is  not  necessary  that  the  judgment  be  limited  to  the 
courts  at  Westminster ;  but  if  it  be  obtained  in  any  court  of 
record,  which  hath  power  to  hold  plea  by  charter  or  prescription  of 
debt  above  40^.,  it  is  sufficient.  For  though  upon  such  a  judgment 
execution  cannot  there  be  had,  but  of  such  goods  as  are  within 
the  jurisdiction  of  that  court ;  yet  if  the  record  be  removed  into 
chancery  by  a  certiorari,  and  there  by  mittimus  into  one  of  the 
benches,  then  ^^ecution  may  be  had  hpoa  any  goods  in  any 
county  of  England.     Swin.  a.  456. 

But  a  judgment  not  doggeted^  as  by  the  4*  Sl  5  fV.  c.  20.,  shall 
not  affect  any  lands  as  to  purchasers  or  mortgagees ;  or  have  any 
preference  against  heirs,  executors,  or  administrators,  in  the 
administration  of  the  estates  of  their  ancestors^  testators^  or  uxt 
testates. 

Which  act,  in  order  to  render  more  easy  the  finding  of  such 
judgment  entered,  directs  in  what  manner  alphabetical  lists  i^hall 
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be  made  of  judgments  by  confession,  non  sum  infbrmatus^  or  niUt 

dicitj  in  any  of  the  courts  of  record  at  Westminster ;  to  which 

any  person  may  resort,  on  paying  4 J.  and  no  more,  (o) 

[  S51  ]        19.  In  the  case  of  Harding  and  Edge,  H.   1682,     in  the 

^^•?*®  *"     chancery.     Upon  a  special  report,  the  sole  question  was,  how  a 

*^^'        duty  decreed  should  take  place  in  reladon  to  other  debts  in  point 

of  priority  of  satisfaction ;  and  ordered,  that  a  decree  should 

precede  debts  on  simple  contracts  and  bonds,  and  take  place 

next  to  judgments.     1  Vem.  143.  (5) 

But  in  die  case  oi  Peploe  and  Swinburne  M.  1719.  In  the 
exchequer.  It  was  decreed,  that  creditors  by  judgment  at  taw, 
and  creditors  by  decree  in  equity,  shall  be  paid  equally  without 
any  preference.     Bunb,  48. 

And  it  has  now  become  the  established  doctrine,  that  a  decree 
of  the  court  ot*  chancery  is  equal  to  a  judgment  in  a  court  of 
law.  (6)  So  where  an  executrix,  whose  testator  was  greatly  in- 
debted to  divers  persons  in  debts  of  different  natures,  being  sued 
in  chancery  by  some  of  them,  appeared  and  answered  immedi- 
ately, admitting  their  demands  (some  of  the  plaintiffs  being  her 
own  daughters;;  and  others  of  the  creditors  sued  the  executrix  at 
law,  where  the  decree  not  being  pleadable,  they  obtained  judg- 
ments ;  yet  the  decree  of  the  court  of  chancery,  being  for  a  just 
debt,  and  having  a  real  priority  in  point  of  time  (7),  not  by 
fiction  and  relation  to  the  first  day  of  the  term,  was  preferred  in 
the  order  of  payment  to  the  judgments,  and  the  executrix  pro- 
tected and  indemnified  in  paying  a  due  obedience  to  such  decree, 
and  all  proceedings  against  her  at  law  stayed  by  injunction.  Case 
<rf  Morris  against  the  Bank  of  England.  Decreed  first  at  the  rolls 
by  sir  Joseph  Jehfll^  in  Aug.  1735.  Which  was  affirmed  by  the 
lord  Talbot^  in  Nov.  1736.  And  his  lordship's  decree  affirmed  in 
parliament  m  May  1737.  5  P.  Will.  402.  Cas.  Talb.  217. 
In  the  case  of  Turwin  and  Gibson^  July  31,  1749 ;  where  a 


(o)  A  debt  on  judgment  not  docketed  according  to  the  directions 
of  this  act,  is  put  by  it  on  a  level  with  simple  contract  debts,  lliere- 
fore,  on  a  plea  ofplene  administravit  to  debt  on  a  judgment  obtained 
against  the  intestate,  but  not  docketed,  the  administrator  may  give  in 
evidence  payment  of  bond  and  other  specialty  debts  which  exhausted 
the  assets.  Hickey  v.  Hayter,  6  T.  Rep.  384.  And  an  outstanding 
judgment  against  a  testator  or  intestate,  not  docketed,  cannot  be 
pleaded  by  an  executor  or  administrator  to  an  action  on  simple  con- 
tract.     Steel  v.  Rorkey  I  Bos.  Sf  Pul.  307. 

(5)  An  administrator,  having  paid  away  all  the  assets  in  satisfying 
specialty  debts,  was  decreed  to  pay  a  debt  due  on  decree  before  be 
had  paid  those  debts.  Searle  v^  Hall,  2  Vem.  37.  Searle  v.  Lane, 
2Vem.  88.  S.  P.    Bishop  v.  Godfrey,  Pre.Ch.  179. 

(6)  Bishop  V.  Godfrey,  Pre.Ch.  179.  S.  P. 

(7)  Joseph  V.  Motty  Pre.Ch.  79.  S.  P. 
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sum.  was  decreed  tx>  the  plaintiff,  it  was  ruled  by  lord  Hardwicke^ 
that  the  solicitor  in  the  cause,  for  his  trouble  and  money  dis-* 
bursed  for  his  client,  had  a  right  to  be  paid  out  of  the  sum 
decreed ;  and  that  in  this  case  the  administrator  cannot  apply 
the  assets  in  the  course  of  administration.  And  this,  he  said,  is 
the  constant  rule  in  chancery.     3  Ath  720. 

20.  Next,  debts  upon  recognizances  at  common  law.    LaV)  of  [  352  3 

Ex.  39.  Recognb- 

And  debts  upon  statutes  merchant  or  staple,  or  recognizances  J^^^ 
in  nature  of  a  statute  staple.     Law  of  Ex.  39. 

And  these  recognizances  and  statutes  standing  in  equal  degree, 
it  is  at  the  executor's  election,  to  give  precedency  to  which  he 
will.     Swin.  a,  4f57.    2  Bac.  Ab.  4f34. 

Neither  between  one  statute  and  another  doth  the  time  or 
antiquity  give  any  advantage  as  touching  the  goods,  though 
toui;hing  me  lands  of  the  conusor  it  doth.  But  as  for  the  goods 
in  the  hands  of  the  executor,  he  who  first  seizeth  them  by  execu- 
tion is  preferred ;  and  before  suing  of  execution,  the  executor  may 
give  precedency  to  which  he  will.     Smin.  a.  457. 

But  amongst  statutes  and  recognizances,  those  which  are  for- 
feited shall  be  preferred  before  those  which  are  for  the  performance 
of  covenants,  not  broken.     Swin.  a.  457' 

And  these,  before  they  are  broken,  do  not  take  place  of  spe- 
cialties.    Treat,  of  Eq.  112. 

21 .  In  the  case  of  the  Earl  of  Bristol  and  Htmgerfardj  M.  1 705,  Mortgages, 
it  was  first  decreed  at  the  rolls,  that  mortgages  were  to  be  paid 

in  the  first  place,  and  then  judgments,  and  then  recognizances : 
But  upon  an  appeal  to  the  house  of  lords,  it  was  adjudged,  that 
mortgages  are  not  to  be  preferred  to  other  real  incumbrances ; 
but  mat  mortgages,  statutes,  and  recognizances,  shall  take  place 
according  to  their  priority,  and  as  they  stand  in  order  of  time. 
2  Vem.  524. 

If  an  estate  is  devised  in  trust  for  pajrment  of  debts,  a  mort- 
gagee who  lent  a  further  sum  upon  bond,  shall  not  be  allowed  to 
tack  it  to  his  mortgage  in  preference  to  creditors.  3  Atk.  630. 

So  where  a  person  claims  the  equity  of  redemption,  as  a  pur- 
chaser for  a  valuable  consideration,  without  notice  of  the  mort- 
:  the  mortgagee  cannot  tack  his  bond  to  it,  and  can  only 

ive  it  out  of  the  general  assets  of  the  mortgagor.  3  Atk.  659. 

But  if  a  mortgagor,  after  making  a  mortga^,  borrows  money 
of  a  mortoagee  upon  bond,  and  the  mortgaged  premises  descend 
upon  an  heir  at  law,  or  come  to  a  volunteer ;  die  court  will  not 
sa£fer  them  to  redeem  the  mortgage,  without  pajring  the  bond : 
and  this  is  to  prevent  a  circuity ;  because  the  moment  the  estate 
descended,  or  came  to  the  volunteer,  it  became  assets,  and  liable 
to  the  bond.  And  the  same  rule  will  hold,  as  to  a  devisee  of  £  553  3 
the  mortgaged  premises.     3  Atk.  630.  659. 
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Rent^  21.     Next,  debts  by  specialty,  as  those  by  bonds  or  other 

*^*ohr  **    obligations,  sealed  by  the  testator.     2  Bac.  Abr.  434. 

gations. ''         -^'^^  ^^^^  arrear,  and  unpaid  by  the  testator,  is  equal  to  a 

debt  by  specialty ;  for  this  savouring  of  the  realty,  the  executor 

can  no  more  wage  his  law  against  such  a  debt,  |Lan  he  can  to  a 

debt  by  specialty.     2  Bac.  Abr,  434. 

So  where  debt  was  brought  against  an  executor  for  rent  re- 
served on  a  parol  lease,  after  the  lease  was  determined,  and  the 
executor  pleaded  that  the  testator  entered  into  an  obligation, 
and  that  he  had  not  assets  above  5/.,  which  were  not  sufficient 
to  discharge  this  obligation ;  on  demurrer  it  was  resolved,  that 
this  rent,  though  reserved  on  a  parol  lease,  was  yet  equal  to  an 
obligation,  and  that  it  still  remained  in  the  realty,  though  the 
term  was  determined.     2  Bac,  Abt\  434. 

Also  by  the  custom  of  London,  if  a  citizen  of  London  dies 
indebted  by  simple  contract,  such  debt  is  equal  to  a  debt  by 
specialty.     2  Bac.  Abr»  434. 

JB.  1715,  Parker  and  Harvey,  The  grantor's  caoenant  in  a 
marriage  settlement  for  Iiim  and  his  heirs,  that  the  premises 
were  free  from  incumbrances,  shall  come  in  equally  with  cre- 
ditors on  bond.     Vitu  Executors,  Q.  a.  39. 

If  two  men  are  partners  in  trade,  and  one  of  them  gives  a 
bond  to  leave  his  wife  1000/.,  and  dies,  and  the  other  partner  ad- 
ministers ;  if  the  wife  would  be  paid  out  of  the  separate  estate  of 
her  husband,  on  there  being  effects,  she  shall  have  a  preference 
before  other  creditors ;  but  if  there  is  no  separate  estate,  and 
the  wife  would  have  satisfaction  out  of  the  partnership  effects, 
then  all  the  partnership  debts  must  be  first  paid.  3  P.  Will.\%% 
Any  voluntary  bond  is  good  against  an  executor  or  adminis- 
trator, unless  some  creditor  be  thereby  deprived  of  his  debt: 
Indeed,  if  the  bond  be  merely  voluntary,  a  real  debt  (though 
by  simple  contract  only)  shall  have  the  preference.  But  if  there 
be  no  debt  at  all,  then  a  bond,  however  voluntary,  must  be 
paid  by  an  executor.     3  P.  WiU.  222.  Comyns,  255. 

A  man,  having  a  wife  who  lived  separate  firom  him,  afterwards 
manied  another  woman  who  knew  nothing  of  the  former  wife's 
being  alive ;  but  it  being  discovered  to  the  second  wife  that  the 
[  354  ]  former  was  alive,  the  husband  (in  order  to  prevail  with  the 
second  wife  to  stay  with  him)  some  years  afterwards  gave  a  bond 
to  a  trustee  of  the  second  wife,  to  leave  her  1000/.  at  his  death, 
a^  died)  not  leaving  assets  to  pay  his  simple  contract  debts :  tf 
this  bond  ihad  been  given  inmiediately  on  the  discovery,  and 
'  they  had  parted  ^hereupon,  it  had  been  good ;  but  being  given 
in  trust  for  the  second  wife,  afler  such  time  as  she  knew  the 
first  was  living,  and  to  induce  her  to  continue  with  the  husband, 
thi^  was  worse  than  a  voluntary  bond,  and  decreed  to  be  post-, 
poned  to  all  the  simplp  contract  debts.     But  if  such  hoa^  bai 
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been  given  to  the  second  wife  as  a  recompence  for  the  injury 
done  her,  and  thereupon  she  had  left  the  husband,  it  had  been 
a  good  bond,  and  to  be  paid  before  any  simple  contract  debts. 
3  P.  WiU.  339.  849. 

If  there  be  diven  obligations  of  the  like  kind,  it  seemeth  to  be  - 
in  the  power  of  the  executor  to  discharge  which  obligation,  and 
to  gradfy  which  of  the  creditors  he  will ;  which  being  done,  the 
other  creditors  are  without  remedy,  if  there  be  no  assets ;  unless 
the  day  of  payment  in  the  one  obl^j^ation  (as  was  observed  before) 
be  expired,  and  the  day  of  payment  of  the  other  obligation  is 
not  yet  come :  in  which  case,  the  former  obligation  is  to  be  first 
satisfied ;  or  unless  there  be  suit  commenced  for  some  obligation, 
for  then  it  is  not  in  the  power  of  the  executor  to  discharge  ano- 
ther obligation  for  which  no  action  is  brought,  in  prejudice  of 
the  former  suit.  But  an  executor  may  confess  judgment  on  one 
obligation,  and  plead  that  judgment  to  an  action  brought  on 
another  obligation.  And  if  there  be  two  obligations,  and  the 
two  several  creditors  bring  several  actions  against  the  executor, 
he  that  first  obtaineth  judgment  must  be  fir^t  satisfied.  &win.  457, 
458.     2  Bac.  Abt\  434,  435.  ' 

Although  the  executors  are  not  named  in  an  obligation,  yet 
the  law  will  charge  them,  for  that  they  represent  the  estate  of 
the  testator.  And  the  law  is  the  same  of  administrators.  But 
the  heir  shall  not  at  any  time  be  charged,  without  express  men* 
tion  of  the  heir.     Dyer^2S. 

23*  Debts  by  simple  contract  are  postponed  to  all  others.  Simple 
being  debts  of  an  inferior  nature ;  yet  an  executor  is  bound,  as  ^"^'^^ 
far  as  he  hath  assets,  to  pay  them,  as  much  as  any  other  debt ; 
and  therefore  a  simple  contract  creditor  need  not  allege,  that 
the  executor  had  assets  to  satisfy  debts  of  a  superior  nature,  and 
his  also ;  but  if  the  truth  be,  that  the  executor  hath  only  assets 
sufficient  to  satisfy  such  superior  debts,  he  must  plead  it.  2  Bac. 
Abr.  434. 

But  by  the  29  C.  2.  c.  3.  No  action  shall  be  brought  whereby  [  355  ] 
to  charge  any  executor  or  administrator  upon  any  special 
promise  to  answer  damages  out  of  his  own  estate^  imless  the 
agreement  upon  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing  and  signed  by 
the  party  to  be  charged  theiewith,  or  some  other  person  there^ 
unto  by  him  lawfully  authorised.  $  4. 

But  albeit  the  law  requires,  that  debts  should  be  paid  accord- 
ing to  their  superiority,  as  herein  set  forth ;  yet  may  an  executor 
pay  a  debt  on  a  simple  contract  before  a  specialty,  if  he  hath  no 
notice  of  such  specialty :  for  otherwise  it  might  be  in  die  power 
of  the  obligee  to  ruin  the  executor  by  keeping  his  bond  in  his 
pocket  until  the  executor  shall  have  paid  away  all  the  assets  in 
discharging  simple  contract  deb(s.     2  Bac.  Abr.  434,  435. 
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But  of  debts  upon  record,  the  executor  ought  to  take  notice 
at  his  peril.     2  Bac.  Afn\  435. 

And  in  the  case  of  Greenwood  and  Brudnish^  T.  1720,  aman 
mortgaged  his  lands,  and  gave  a  bond  to  perform  covenants^ 
and  after  died  intestate.  His  widow,  without  taking  letters  of 
administration,  possessed  herself  of  his  personal  estate,  and  paid 
it  all  away  in  satisfying  debts  on  simple  contract.  About  seven 
years  after,  an  old  dormant  entail  was  discovered,  and  the  heir 
m  tail  brought  an  gectment,  and  recovered  possession.  Where- 
upon the  mortgagee  sued  the  widow  upon  the  bond.  She 
brought  a  bill  for  an  injunction,  having  paid  away  all  the  tes- 
tator's assets  before  any  notice  of  this  bond,  and  therefore  alleged 
that  she  ought  not  to  be  chargeable  with  a  devastavit.  The 
defendant  demurred,  and  the  demurrer  was  clearly  allowed,  the 
bill  being  an  attempt  to  alter  the  course  of  law.  But  if  any  ex- 
traordinary fraud  had  been  charged  on  the  defendant,  by  which 
she  had  been  deceived,  or  induced  to  pay  away  the  assets,  that 
might  have  varied  the  case.  Prec,  Cka,  534. 
I"  ^^J*  24.  A  person  indebted  by  bond  and  simple  contract,  devised 

SnUbepaid  ^^^tfe  to  trustees  to  be  sold  for  payment  of  his  debts ;  it  was  re- 
panpauu.  solved  and  declared  to  be  the  constant  rule,  that  the  creditors 
should  have  in  proportion,  and  not  the  bonds  to  be  first  satis- 
fied :  for  it  shall  be  construed,  that  (one  of  them  being  as  much 
a  debt  as  the  other)  the  testator  intended  they  should  all  be'  paid 
alike ;  and  if  the  value  of  the  land  fall  short,  they  shall  be  sa- 
tisfied in  proportion :  So  legatees  shall  have  equal  proportion 
pro  rata^  according  to  the  greatness  or  smallness  of  the  legacy ; 
for  the  land  is  made  debtor :  But  otherwise  it  is  oli  judgments; 
[  356  ]  for  these  do  affect  the  land  by  their  own  strength  and  nature, 
and  would  have  had  the  preference,  whether  such  dev&e  had 
been  made  or  not.     2  Freem.  49. 1 75. 

But  if  a  man  only  charge  his  lands  with  the  payment  oFdebts, 
so  that  the  lands  descend  subject  to  them;  bonds  shall  be  pre- 
ferred to  simple  contract  debts.     1  P.  WiU.  430. 

A  man  deviseth  his  lands  to  two  persons  in  trust,  to  be  sold 
for  payment  of  his  debts,  and  maketh  the  same  persons  ej!eeur 
tors.  The  question  was,  whether  bond  debts  should  have  a  pre- 
ference, or  all  debts  be  paid  pari  passu.  The  difference  was 
taken,  when  the  same  persons  that  are  trustees  to  sell  the  lands 
are  executors  likewise,  and  where  not ;  for  in  the  former  case^ 
aftier  the  land  is  sold,  it  is  assets  even  at  law;  and  therefore 
to  decree  them  to  pay  otherwise  than  according  to  the  legal 
course,  would  be  to  decree  a  devastavit.  And  in  this  case 
it  was  decreed,  that  bond  debts  must  be  preferred.  Prec. 
€ha.  127. 

But  in  the  case  of  Lewin  and  Okely^  July  26, 1740;  where 
there  was  a  devise  to  trustees  for  the  payment  of  debts,  and  the 
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same  persons  were  made  executors,  it  was  held  by  lord  Hard" 
icicke^  that  this  shall  be  equitable,  and  not  legal  assets,  and  all  - 
the  creditors  must  be  paid  pari  passu.  There  have  been  cases 
(he  said)  in  which  it  was  held,  that  where  trustees  are  made 
executors,  debts  shall  be  paid  in  a  course  of  administration, 
but  the  modern  resolutions  have  been  otherwise.     2  Atk.  50. 

A  lease  for  years,  or  a  bond  or  grant  of  an  annuity  taken  in 
a  trustee's  name,  being  personal  assets,  shall  be  applied  in  a 
course  of  administration,  and  not  for  the  payment  of  all  the  debts 
equally.     2  Fern.  764. 

If  a  man  possessed  of  a  term  for  years,  mortgageth  it  and  dies, 
leaving  debts,  some  by  bond,  and  some  by  simple  contract;  the 
equity  (^redemption  is  equitable  assets,  ana  shall  be  liable  to  all 
the  debts  equally.     3  P.  Will.  341.  {p) 

And  the  distinction  seemeth  to  be  this:  Where  there  are 
legal  assets,  that  is,  assets  which  are  liable  at  law  without  the 
hdp  of  equity,  there  the  executor  may  apply  them  according  to 
the  course  of  law,  which  allows  and  requires  a  preference  to  be 
made  in  certain  cases,  as  hath  been  mentioned ;  but  where  there 
are  only  equitable  assets,  that  is,  assets  which  are  not  liable 
without  the  help  of  a  court  of  equity,  in  such  case  the  court  will 
direct  the  application  thereof  according  to  that  course  which  is 
most  equitable  and  just,  namely,  to  pay  every  creditor  his  share  [  357  1 
in  proportion. 

So  where  the  assets  are  partly  legal  and  partly  equitable : 
although  equity  cannot  take  away  the  legal  preference  on  legal 
assets,  yet  where  one  creditor  has  been  partly  paid  out  of  such 
legal  assets,  when  satis&ction  comes  to  be  made  out  of  equitable 
assets,  the  court  will  postpone  him  till  there  is  an  equality,  in 
satis&ction  to  all  the  other  creditors  out  of  the  equitable  assets, 
proportionable  to  so  much  as  the  legal  creditor  has  been  satisfied 
out  of  die  legal  assets.     Cha.  Ca.  Talb.  220.     2  Vem.  435.  {q) 

25.  Asdebts  upon  judgments,  recognizances,  mortgages,  bonds,  in  what 
and  other  like  speciidties,  shall  carry  interest;  so  also  interest  cases  inter- 
hath  been  allowed  upon  demands  due  by  covenantf  although  it  was  ^owSrs) 
objected  that  they   were  not  liquidated,   and  only  found   in 
damaages.     Viner,  Interest,  C. 

(p)  An  equity  of  redemptron  of  a  mortgage  in  fee  is  not  equitable 
assets  as  against  judgment  creditors  who  nave  a  right  to  redeem. 
Sharpe  v.  The  Earl  0/*  Scarborough,  4F«.538.  And  assets  are  not 
marshalled  against  judgment  crecUtors.    Ibid. 

(q)  That  Uie  court  leans  to  construe  assets  equitable  rather  than^ 
legal,  vide  supra,  8. 

(8)  The  court  may  charge  executors  with  interest  on  balances  in 
their  hands,  even  though  not  prayed  by  the  bill,  as  where  they  arose 
subsequently.     Turner  v.  Turner,  1  Jac.  Sf  W.  R.  43. 
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Where  a  man  prays  satisfaction  for  a  simple  contract  debt, 
merely  out  of  personal  assets ;  a  court  of  equity  will  of  course 
direct  the  debt  to  be  paid  with  interest,  to  be  computed  from  one 
year  after  the  testator's  death.     Barnard.  229. 

But  where  a  real  estate  is  charged  with  the  payment  of  debts, 
as  well  as  the  personal ;  the  lord  chancellor  Hm^dmcke  said  he 
did  not  know  that  it  was  absolutely  fixed  that  simple-ccmtract 
debts  should  carry  interest  from  that  time ;  and  he  believed,  if 
the  decrees  of  the  court  were  looked  into,  it  would  be  found  that 
a  great  many  of  them  are  in  this  form,  that  the  master  should 
take  an  account  of  the  value  of  the  estate  and  of  the  debts,  that 
he  should  compute  interest  upon  such  of  the  debts  as  carry  in- 
terest, without  giving  any  direction  that  interest  should  be  com- 
puted upon  the  other  debts.  Id. 

Where  a  man  devises  his  land  for  the  payment  (f  his  debts ;  it 
is  said,  that  this  devise  makes  tlie  land  as  a  security  or  mortgage 
for  all  the  testator's  debts,  as  well  those  by  simply  contract  as 
otjierwise ;  and  the  simple-contract  debts  shall  carry  intel?est,  as 
tlie  land,  which  is  the  fund,  yields  annual  profits :  By  lord 
chancellor  Macclesfield^  who  said  that  this  was  the  daily  practice. 
2P.  Will.^. 

But  where  a  real  estate  k  charged  only  with  die  payment  of 
debts  ;  the  lord  chancellor  Hardmcke  seemed  to  think  diait  tbis 
[  35*8  ]  will  not  make  the  simple  contract-debts  to  carry  interest.  And 
he  said,  that  on  a  general  devise  of  lands  for  the  payment  of 
debts,  he  should  think  that  simple-ccmtraot  debts  <Miight  not  to 
carry  interest.     Barnard.  230. 

llie  arrears  of  an  annuity  or  rent-chai^  are  'never  decreed  to 
be  paid  with  interest  where  the  sum  is  uncertain ;  but  only  wfccre 
it  is  certain  and  fixed.     Cas.  Talbot^  2. 

In  the  case  af  Litton  and  Litton^  T.  1719;  interest  <rf  an  an- 
nuity was  decreed  by  the  lord  chancellor  from  the  very -day  it 
became  due.     But  Mr.  Peere  Williams  adds  a  queiy  as  to  tbis, 
and  says,  it  «eems  the  arrears  should  carry  interest  only  from  tbe 
firfiTt  day  of  payment  next  after  the  arrears  of  the  aamwly  became 
due ;  if  payaHe  half  yearly,  then  from  the  next  half-year  day ;  if 
quarterly,  then  from  the  next  quarter  day ;  and  «o  Ims  been  tie 
common  rule  in  these  cases.     IP.  Will.  541.  (r) 
Debtbarred       26.  T.  1700,  Stivers  and  Welby  ,-    at  the  lord  chancellor's 
tute^Vr     hiousc.     It  was  heldby  Cowper  lord  chancellor,  tliat  if  one  by 
mitadon.'     will  siiibject  his  lands  to  the  payment  of  his  debts,  debts  barred 
by  the  statute  of  limitation  shall  be  paid;  for  they  are  debts  in. 


\(r)  Upon  a  deficiency  of  assets,  a  value  must  be  set  on  an  annuitj' 
at  the  time  of  the  death,  and  the  annuitant  can  claim  only  in  ftat 
rested,    Franks  V,  Cooper,  4iVes. 163* 
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equity,  and  the  doty  remains ;  the  statute  hath  not  extinguished 
it,  though  it  hath  taken  away  the  remedy.  1  Salk.  154.  2  Fern,  S?*. 

T.  1726,  Blakeway  and  the  Earl  of  Strafford.  In  1707  sir 
Henry  Johnson  was  indebted  to  Blakeway  in  343/.  In  1714  he 
received  50/.  in  part.  In  1719  sir  Henry  died,  having  made  his 
will  and  devised  his  lands  to  his  executors,  in  trust  to  pay  his 
debts.  The  executors  renouncing,  the  earl  of  Strafford  adminis- 
tered  [with  the  will  annexed.  Blakeway  brought  his  bill  to 
be  paid  out  of]  the  assets.  The  earl  of  Strafford  pleaded  the 
statute  of  limitations ;  and  that  neither  he,  nor  (as  he  believed) 
sir  Henry,  made  any  promise  to  pay  the  debt,  within  six  years 
before  the  bill  brought.  Lord  chancellor :  I  would  be  cautious  * 
in  giving  any  relief  against  an  act  of  parliament ;  but  it  is  plain 
die  debt  is  not  extinguished  by  the  statute  of  limitations,  since 
the  statute  must  be  pleaded,  which  the  defendant  is  not  bound  to 
do ;  and  if  he  afterwards  will  acknowledge  the  debt,  it  takes  it 
out  of  the  statute :  and  his  lordship  overruled  the  plea.  Upon 
a{q>eal  brought  in  the  house  of  lords,  this  decree  was  reversed, 
and  the  plea  ordered  to  stand  for  an  answer.     2P.  Will,  373«  {s) 

But  if  the  debtor  by  his  will  directs  that  aU  his  debts  shall  be    [  359  ] 
paid,  or  makes  any  provision  for  the  payment  of  his  debts  in 
general ;  this  will  revive  it,  and  bring  it  out  of  the  statute,  and 
make  his  executors  liable.     Prec.  Cha.  385. 

So  if  liie  debtor,  upon  application  for  that  particular  debt,  ac- 
knowledges and  promises  payment  (for  a  bare  acknowledgment 
is  not  simcient) ;  this  will  bring  it  out  of  the  statute :  for  the  ac- 
knowledgment and  promise  is  a  new  evid^ice  of  the  debt.     Id. 

But  in  the  case  of  Norton  and  Freeker^  H.  1737,  it  was  said 
by  'die  lord  chancdilcnr  Hardwicke^  that  an  executor  is  not  cosn- 
peiiable^  eidier  in  law  or  equity,  to  take  advantage  of  the  statute  of 
timkadons,  against  a  demand  odierwise  well  founded.  1  Atk,  5^6, 

27-  Where  a  testator  is  much  indebted,  and  die  executor  is  Executor 
desirous  to  be  rid  of  the  assets ;  the  executor's  safest  way  is,  to  may  file  a 
jGle  a  bill  in  chancery  against  the  creditors,  to  the  end  they  may,  Ermine  ^ 
-    -  ■  .  ■  — ^-.-. — , ■ — 

(s)  But  with  liberty  to  except,  and  saving  the  benefit  of  ike  plea 
to  (he  defendant,  till  the  hearing  of  the  cause.  8  Bro*  P.  C.  305. 
And  the  iik«  order  was  made  in  Jonet  v.  Earl  qfStraffbrdf  SP.Win$,S/9> 
But  no  Anther  proceedings  appear  to  have  been  nad  in  either  <;aBe. 
See  Mt,Cox*i8  Notesy  uhi  supra.  The  point  is,  however,  considered, 
as  settled  Irf  kvd  Mansjieldy  who  expresses  himself  thus  in  Trueman 
▼.  Aftten,  Cfmip.  548. :  "  Where  a  man  devises  his  estates  for  pajrment 
of  Ms  debits,  a  court  of  equity  says,  (and  a  court  of  law  in  a  ccee  pro- 
peiiy  before  diem  would  say  die  same,)  all  debts  barred  by  the  statute 
of  nutations  shall  come  in  and  share  the  benefit  of  the  devise, 
because  they  are  due  in  conscience ;  therefore,  though  barred  by  law^ 
di^  shall  be  hdd  to  be  revived,  and  charged  by  die  bequest.*'  See 
ako  Lacany,  BriggSy  S  Aik.  107. 
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prioriiyof    if  they  will,  contest  each  other's  debts,  and  dispute  who  ought  to 
P*y«n«nt-      be  preferred  in  payment.     \_Biickle  v.  Atleei]  2  Vem.  37. 
Plea  of  28.  In  debt  against  an  executor,  if  the  defendant  plead  fully 

jiUne  admi'  administered,  if  any  assets  be  found  in  his  hands,  although  there 
be  not  to  the  value  of  the  debt;  yet  the  plaintiff  shall  have 
judgment  for  his  whole  debt  of  the  goods  of  the  testator. 
1  Eoirs  Abt\  929.  {t) 
{  360  ]  But  if  it  be  found,  that  he  had  nothing  in  his  hands,  the  judg- 
ment shall  be,  that  the  plaintiff  shall  take  nothing  by  the  writ, 
and  shall  not  have  judgment  of  the  debt :  for  he  hath  waived  this 
advantage  by  taking  of  the  issue,  and  judgment  is  to  be  given 
upon  the  verdict     1  RolFs  Abr.  929.  («) 

if)  The  judgment  in  such  case  used  to  be  against  the  executor  for 
the  whole  debt  and  damages,  to  be  levied  de  bonis  testaiorisf  et  si  non, 
&c. ;  the  damages  de  bonis  propriis,  Lil.  Entr,  504*.  But  in  Harrison 
V.  Beecles,  3  T.  Rep,  688.,  lord  Mansfield,  with  the  assent  of  the  other 
judges,  would  not  suffer  the  plaintiff  to  recover  of  the  executor  more 
than  the  assets  in  his  hands  with  judgment  quando  acciderint  for  the 
residue.  But  if  to  an  action  on  a  bond  the  executor  plead  payment 
and  non  estjactum^  but  omit  to  plead  plene  administravU,  and  a  ver- 
dict and  judgment  be  had  against  him,  this  amounts  to  a  confession 
of  assets:  and  to  an  action  of  debt  upon  that  judgment  suggesting  a 
devastavit^  he  cannot  plead  that  he  nas  fully  administered,  but  will 
be  liable  for  both  debt  and  damages  de  bonis  propriis.  See  Erving  v. 
Peters,  3  T.  Rep,  685.;  and  Rock  v.  Leishton,  ib.  690.  So  if  a  person 
bind  himself  as  administrator,  to  abide  by  an  award  to  be  made, 
touching  matters  in  dispute  between  his  intestate  and  another,  and 
the  arbitrators  award  that  he  as  administrator  should  pay,  he  cannot 
plead  plene  administravit  to  debt  on  the  bond;  for  by  submitting  to 
such  an  award,  he  has  admitted  assets.  Barry  v.  Rushy  1 T.  Rep,  691. 
But  a  mere  general  submission  to  an  award  by  an  administrator  is  not 
of  itself  an  admission  of  assets.  Pearson  v.  Henry ^  5  T.  Rep,  6.  Vid, 
supra,  8.  Worthington  v.  Barl&vo,  7  Z*.  Rep.  453.;  in  which  case  lord 
Kenyon  held,  that  if  an  arbitrator  aioard  a  payment  by  an  adminis- 
trator, it  is  equivalent  to  determining  that  he  nas  assets.  If  an  ex- 
ecutor plead  that  he  has  fully  administered,  and  the  plaintiff  does  not 
take  issue  on  that  plea,  but  takes  judgment  of  assets  quando  acciderint^ 
on  a  scire  Jacias  on  that  judgment  he  can  only  have  execution  of  such 
assets  as  shall  have  come  to  the  executor's  hands  since  the  judgment. 
But  if  it  appear  to  the  court  on  affidavit,  that  assets  have  come  to  the 
executor's  hands,  between  the  purchasing  of  the  original  writ  and  the 
judgment,  the  court  will  permit  the  plaintiff  to  enter  up  his  judgment 
in  such  a  manner  as  to  reach  them,  except  the  executor  can  shew 
that  some  injustice  will  thereby  be  done  him,  as  in  case  he  should 
have  fairly  paid  other  debts  in  the  interval.  Mara  v.  Quin,  6  7. 
Rep,  1.  In  chancery,  if  a  plaintiff  pray  an  account,  or  procure  a 
receiver  to  be  appointed,  this  is  a  waiver  of  an  admission  of  assets. 
Wall  V.  Bushby,  1  Bro,  C.  C,  484. 

(u)  For  here  the  plaintiff  might  have  had  judgment  for  the  debt  of 
the  goods  of  the  testator,  which  might  hereafter  come  to  be  adpinis- 
teredf.    LU.Ent.SOB. 
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29.  If  an  executor  plead  ne  unque  executor ^  and  is  found  ex-  piea  of 
ecutor ;  the  judgment  shall  be  general,  to  recover  the  debt,  for  ^  unpt* 
his  false  plea.     1  BoWs  Abr.  930.  executor. 

In  an  action  of  debt  against  an  executor,  who  pleadeth  that  he 
is  not  executor,  nor  even  administered  as  executor,  and  this  is 
found  against  him ;  the  ju(%ment  shall  be  of  the  goods  of  the 
testator,  if  there  are  any  such ;  if  not,  of  his  own  goods ;  as  well  [  S61  ] 
for  the  debt,  as  for  the  damages  and  costs.  1  RoIVs  Abr.  930. 
1  Atk.  293.  {v) 

30,  An  executor  shall  not  be  forced  to  pay  legacies,  until  the  Debts  to  be 
l^atees  shall  give  bond  to  refund  in  proportion,  or  in  the  whole,  ?^^^^^^ 
for  the  satis&ction  of  debts,  if  any  shall  appear  unsatisfied.  ^C^*'^'^ 
Cka.  Ca.  Finch.  1 36,  Viner^  Devise,  Q.  d.  7. 

For  debts  are  to  be  paid  before  legacies :  and  if  the  spiritual 
court  will  compel  an  executor  to  pay  a  legacy  before  he  pay  the 
testator's  debts ;  a  prohibition  will  lie.     Law  of  Ex.  182. 

But  where  lands  are  devised  for  payment  of  debts  and  legacies, 
and  the  debts  are  such  as  land  is  not  liable  to  satisfy,  as  debts  by 
simple  contract ;  there,  it  is  said,  the  debts  shall  have  no  pre- 
ference of  the  legacies :  but  if  there  be  not  sufficient  to  pay  all, 
they  shall  be  paid  in  pn^x>rtion.     2Freem.  270. 

So  if  a  man  bind  himself  in  an  obligation  to  perform  a  certain 
thing,  and  deviseth  divers  legacies,  and  dieth,  leaving  only  suffi- 
cient to  satisfy  the  obligation,  if  this  shall  come  to  be  forfeited ; 
yet  this  obligation  shall  not  be  any  bar  of  the  legacies,  because 
It  is  uncertain  whether  the  obligation  will  ever  come  to  be  for- 
feited :  but  the  executor  shaU  make  a  conditional  delivery  of  the 
legacy,  to  wit,  that  if  the  obligation  shall  be  recovered  against 
him  ue  l^atee  shall  re-deliver  the  legacy.     1  RoU^s  Abr.  928. 

[When  executors  pay  a  sum  of  money  on  their  testator's  ac- 
coonty  which  was  not  due,  in  an  action  to  recover  it  back,  they 
must  declare  in  their  own  right,  and  not  as  executors ;  but  if  the 
money  was  due  in  conscience,  such  an  action  will  not  lie.  (8  a)l 

(v)  What  constitutes  an  executor  of  his  own  wrong.  See  $upra^ 
Probaie,  9. 

(Sa)  Munt  v.  Stokes,  4  T.  Rep.  565. 
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VII.  Of  the  payment  of  legacies^  and  distribution  of  in- 
testates' effects. 

And, 

I.  Concerning  the  paT/ment  of  legacies. 
II.  Concerning  the  distribution  of  intestates  effects^  [page  392.] 
[III.  Concerning  the  stamp  duties  chargeable  on  legacies  and  the 
distributive  shares  of  an  intestates  estate^  (p^^  479.)] 

I.  Concerning  the  payment  of  legacies, 

1.  XJ Y  the  statutes  of  the  25  C.  2.  c.  2.  and  the  1  G.  st.  2.  c.  IS. 
persons  required  to  take  the  oaths,  and  otherwise  qualify 
themselves  for  offices,  who  shall  act  without  such  qualification, 
shall  be  incapable  of  any  legacy. 

By  the  9  &  10  fT.  c.  32.  Persons  asserting  that  there  are  more 
gods  than  one,  or  denying  the  christian  religion  to  be  true,  or 
the  holy  scriptures  to  be  of  divine  authority,  shall,  for  the  second 
offence,  be  incapable  of  any  legacy.  [The  same  penalty  was  in- 
flicted by  this  act  for  denying  the  Trinity ;  but  was  repealed  by 
53  G.  3.  c.  160.] 

And  by  5  G.  c.  27.  Artificers  going  out  of  the  Idngdom,  and 
exercising  their  trades  in  foreign  parts,  shall  be  incapable  of  any 
legacy. 

2.  A  legacy  is  extinct,  by  taking  a  bond  for  it.   Yebo.  39^.  (9) 

Where  the  statute  of  limitation  was  pleaded  in  bar  to  a  Imcy 
demanded,  due  twenty  years  before ;  it  was  held  by  the  lord 
chancellor,  that  a  legacy  is  not  barred  by  the  statute,  nor  ever 
had  been  so  held.     2  Freem.  22. 

The  fether  by  his  will  gave  to  his  daughter  1000/.  to  be  first 
paid  after  his  debts,  besides  a  share  out  of  the  dividend  of  his 
estate.  Afterwards,  on  her  marriage,  an  agreement  was  made, 
for  what  she  should  have  out  of  her  father's  estate,  and  that  it 
should  be  only  1 1 00/.  and  that  was  to  be  in  full  of  what  was  in- 
tended her  thereout.  It  was  decreed  by  the  master  of  the  rolls, 
and  confirmed  by  the  lord  chancellor,  that  this  was  an  ademption 
of  the  legacy,  and  that  the  llOOZ.  was  to  be  in  full  of  what  the 
daughter  was  to  have  out  of  the  said  estate.  Hale  and  Actofh 
21  C.  2.     2  Cha.  Ca.  35.  (w) 


(9)  See  Orme  v.  Smithy  2  Vern.  681. 

[w)  As  an  agreement  may  be  a  satisfaction  of  a  legacy,  so  al^acy 
may  be  a  satisfaction  of  an  agreement;  as  where  a  man  had  one 
daughter,  to  whom  8000/.  was  secured  by  marriage  settlement,  and 
afterwards  he  gave  her  8000^.  by  his  will  for  her  portion,  and  200^ 
per  ann.  Lord  keeper  Harcourt  held,  that  the  daughter  shall  have 
but  one  8000^.,  though  she  may  elect  which  of  the  portions  she 
pleases.     Copley  v.  Copley ^  1  P.  Wms^  14?7.     So,  also,  the  bequest  of 
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A  man  by  his  will  gave  bis  four  daughters  600/.  apiece^  and 
afterwards  married  his  eldest  daughter  to  the  plaintiff^  and  gave 
her  700/.  portion.  After  that,  he  makes  a  codicil,  and  gives 
100/.  apiece  to  his  unmarried  daughters,  and  thereby  ratifies  arid 
confirms  his  will ;  and  dies. 

The  plaintiff  preferred  his  bill  for  the  legacy  of  600/.  given  to 
his  wife  by  the  said  will.  It  was  held  by  the  master  of  the  rolls, 
that  the  portion  given  by  the  testator  in  his  lifetime  should  be 
intended  in  satis&ction  of  the  legacy.  And  it  was  agreed  to  be 
the  constant  rule,  that  where  a  legacy  is  given  to  a  child,  who 
afterwards,  upon  marriage  or  otherwise,  receives  the  like  (1),  or  a 
greater  sum,  it  shall  be  intended  in  satisfaction  of  the  legacy, 
unless  the  testator  declares  his  intention  to  be  otherwise.  And 
it  was  said,  the  words  of  ratifying  and  confirming  do  not  alter  the 
case,  though  they  amount  to  a  new  publication,  being  only  words 
of  form,  and  declare  nothing  of  the  testator's  intent  in  this 
matter.  ^Freem.  224.  Irod  v.  Hvrst,  T.  1698.  [S.  P.  by 
loflrd  Hardfoicke  in  Famham  v.  Philips,  2  Atk.  214.  (x)] 

die  residue  of  testator's  personal  estate  to  a  younger  son,  being 
greater  than  the  provision  by  the  father's  marriage  settlement,  was 
decreed  a  satisfaction  of  that  portion.  Rickman  v.  Morgan^  1  Bro. 
C  C.  63.  and  2  Bro.  C  C.  394.  And  a  legacy  has  been  decreed  to 
go  in  part  satisfaction  of  a  provision  by  settlement.  Warren  v.  Warren. 
1  Bro*  C,  C.  305.  But  this  is  question  of  intention.  See  Hanburi/ 
T.  Hanhurvj  with  the  cases  there  cited,  2  Bro,  C.  C.  352  &  529.,  and 
lord  Thunous^  judgment  in  Rickman  v.  Morgan^  lb.  394.  Jeacock  v. 
Faliener,  1  Bro.  C.  C  295.     Barret  v.  Beckford^  1  Vesey,  519. 

[But  portions  for  children  by  the  will  of  a  parent  are  presumed  to  be 
s  satisfkction  of  a  prior  provision  by  settlement,  unless  clearly  not  so 
intended,  and  the  presumption  is  not  rebutted  by  slight  circumstances. 
Hinckd^e  v.  Hinchcliffe,  3  Ves.  516.] 

(1)  Cookson  V.  Ellison,  2  Cox  220.  3  Bro.  C.  C.  61. 

(x)  But  this  rule  does  not  apply  to  portions  given  by  a  stranger  or 
distant  relation,  not  in  loco  parentis^  which  shall  not  adeem  a  legacy 
given  by  his  will.  And  the  reason  of  the  distinction  is,  that  a  parent 
18  under  a  debt  of  nature  to  portion  his  child,  and  though  he  gives  a 
l^acy  generally,  he  must  be  understood  to  mean  it  as  a  portion.  If 
dierefore  he  gives  a  sum  of  money  afterwards  upon  marriage,  it  is 
for  the  same  end,  and  consequently  an  ademption  of  the  legacy. 

Bat  a  stranger  not  being  under  this  obligation  shall  be  taken  to 
have  meant  a  double  bounty,  unless  the  contrary  appear  by  evidence. 
Shudal  V.  Jekvll,  2  Aik.  516.  Powell  v.  Cleaver,  2  Bro.  C.  C,  500. 
In  Hartop  v.  Whitmore^  1  P.  Wms»  681.,  the  portion  given  by  a  father 
waft  less  Ihan  the  legacy,  yet  the  latter  was  held  to  be  adeemed. 

[The  strict  rule  is  established,  that  a  legacy  given  by  a  debtor  to  his  [legacy  to 
creditor,  which  is  equal  to  or  greater  than  the  ^ebt,  shall  be  presumed  creditor, 
to  be  intended  in  satisfaction  of  the  debt.  Talbot  v.  D.  of  Shretosburi/,  how  for  a 
Pre.  Ck.  394.      Jeffs  v.  Woody  2  P.  Wms.  132.     Fowler  v.  Fowler,  ^Tdebt' 
SP.  Wms.SSS.     Reech  v.  Kennigal,  1  Fe^.  126. ;   though  i^  smaller ,  ataitipra, 
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A  man  $eised  in  fee,  devised  to  his  children  1000/.,  p9.yable  at 
several  times,  by  50/.  a  year,  with  which  sums  he  charged  his 

iff  what       it  shall  not  be  taken  as  a  satisfaction  pro  ianto.    Cranmer's  case, 
thingif  9.      g^iji^^  5Q3^     j[jjg  ^ag  ^  ^jggg  of  a  legacy  greater  than  the  debt ;  and 

lord  chancellor  Harcourt  said,  the  intention  of  the  party  ought  to 
be  the  rule  in  all  these  cases.     And  in  Cuthberi  v.  Peacock,  1  Salk, 
155,  a  legacy  greater  than  the  debt  was  not  taken  to  cancel  it.     Nor 
is  a  legacy  presumed  to  be  in  satisfaction,  if  the  payment  of  debts  is 
particularly  mentioned  in  the  will,  or  if  it  appears  from  it  that  the 
testator  meant  to  be  both  just  and  generous,  for  the  rule  is  taken 
strictly.  Richardson  v.  Greese^  3  Ath  ^5»    Chancey%  case,  1  P.  Wvm, 
408.  410.  n.  where  the  cases  are  collected,  10  Mocf.  S99.  S.  C.  And 
courts  always  endeavour,  if  there  is  any  room  for  it,  to  distinguish 
cases  out  of  it.     Clarke  v.  Setvell,  3  Atk,  96.  3  Ves,  466.   Barclay  v. 
JVainxvrighty  S.  P.     Thus  where  the  legacy  is  not  equally  beneficial 
with  the  debt  in  some  one  particular,  as  in  time  of  payment,  though 
it  may  be  more  so  in  another,  it  is  out  of  the  general  rule  (see  NichMs 
V.  Judsony  2  Atk.  300.  Pre.Ch.  270.  Matthews  v.  MatthetoSf  2  Ves,  6S5. 
Haynes  v.  Micoe,  1  Bro.  C.  C.  129.),  except  in  the  case  of  a  child 
legatee.     3  Ves,  466.     So  if  it  is  less  beneficial  in  point  of  certainty 
Crompton  v.  Sale,  2  P.  fV.  555>    Barret  v.  Beckfordy  1  Ves.  519.   Or 
if  the  debt  was  subsequent  to  the  bequest.    Salk.  SOS,     Thomas  v. 
Bennet,  1  P.  Wms.  343.     Fowler  v.  Fowler,  3  P.  W.  355.     Nor  does 
the  rule  apply,  if  the  thing  given  is  of  a  different  nature.     Thus  land 
shall  not  go  in  satisfaction  of  money ;  or  if  the  legacy  is  on  condition ; 
for  by  the  breach  he  may  be  a  loser ;  whereas  the  will  intended  it  for 
his  benefit.  Salk.  508. 
Two  lega-        Where  two  legacies  of  the  same  sum  are  bequeathed  to  the  same 
cies  tosame  person,  speaking  simpliciter,  by  different  instruments,  viz.  one  by  will, 
legatee  in      and  the  other  by  codicil,  the  legatee  is  entitled  to  both  {James  "f. 
^^OTdn'  ^^^^^^^>  2  ^'  ^^^'  21^-)  ♦  ^"^  '^  *s  indifferent,  whether  the  second 
•tniments.*  ^®  of  the  same  or  larger  afnount  than  the  first.     But  if  they  are  not 
given  simvliciter,  but  the  motive  of  the  gifl  is  expressed  in  each  instru- 
ment, and  the  same  sum  is  given,  the  court  considers  these  coincidences 
as  raising  a  presumption  that  the  testator  meant  not  a  second  gift, 
but  only  a  repetition  of  the  former ;  but  in  no  other  case.     (Hurst  v. 
Beach,  5  Madd.  R.  358.  James  v.  Semmens,  S.  P.     Hooley  v.  Hattont 
1  Bro.  C.  C.  390.  n.  Coote  v.  Boyd,  3  Bro,  C.  C.  521 .  ace.  3  Ves.  464.  con- 
tra) :  though  this  rule  may  be  repelled  by  internal  evidence  of  an  in- 
tended substitution    (Allen  v.  Callow,  3  Ves,  289.    Barclay  v.  Wavn- 
"ttright,  id,  462.) ;  or  by  an  exact  similarity  without  circumstances  of 
dirorence,  as  in  the  time  of  payment  of  annuities  half-yearly  and 
quarterly.     Currie  v.  Pye,  1 7  Ves.  462.     But  where  two  legacies  of 
equal  quantity  are  given  simpliciter  to  the  same  person  by  the  same 
ix\3trument,  and  the  same  cause,  or  no  additional  reason  is  assigned 
for  the  repetition  of  the  gift,  the  presumption  is  against  their  being 
intended  as  accumulative.     Duke  of  St.  Alban's  v.  Beauderk,  2  Atk. 
640.     Garth  v.  Meyrick,  1  Bro.  C.  C.  30.    Holfordv.  Wood,  4  Ves.16. 
.  So  in  the  common  case  where  the  same  thing  is  given  twice  to  the  same 
persbn,  the  second  caimot  operate,  because  it  cannot  be  given  wore  than 


(BDiUlfL    Payment  of  legacies.  S64 

lands,  and  then  died.  One  payment  of  501.  became  due ;  dien 
the  lands  were  aliened  by Jine  and  proclamations,  and  five  years 
passed.  The  devisee  sued  for  the  whole.  But  it  was  decreed, 
that  what  became  due  after  the  fine,  was  barred  by  the  fine ;  but 
not  the  50/.  due  before :  for  a  trust  is  barred  by  fine.  H.  30  ^ 
31  C.  2.  Wakelin  and  Warner,  2  Cha.  Ca.  247. 

Legacy  given  out  of  a  term  for  years ;  if  the  term  determines, 
the  l^acy  is  extinct.     Cha.  Ca.  Finch,  ^6^. 

A  legacy  of  a  lease  of  tithes  is  extinguished  by  a  renewal  of 
the  lease :  but  a  republication  of  the  will  after  the  renewal  re- 
stores the  l^acy.     2  Vezey,  418.  {y) 

A  legacy  was  devised  out  of  debts  due  in  several  counties,  and 
they  were  all  called  in  before  the  testator's  death ;  yet  the  legacy 
remained  good.  And  a  difference  was  taken  between  a  pecuniary 
and  a  specific  legacy :  for  in  the  first  case  the  legacy  will  remain, 
though  the  debt  upon  whiclf  it  is  charged  be  paid  in ;  but  the 
qiecific  legacy  may  be  lost  by  being  altered.  So  where  the 
legacy  was  greater  than  the  debt  out  of  which  it  was  directed  to 
be  paid  did  amount  unto ;  yet  such  sum  being  expressly  devised, 
and  there  being  assets,  it  was  decreed  to  be  paid.  Cha.  Ca. 
Finch,  152.     Raym.  335. 

T.  1 728,  Ford  and  Fleming.  One  by  will  devised  thus :  I 
give  to  my  grand-daughter  Mary  Ford  (the  plaintiff)  the  sum  of 
40/.,  being  part  of  a  debt  due  and  owing  to  me  for  rent  firom 
6.  M.,  she  allowing  what  charges  shall  be  expended  in  getting 
the  same ;  also,  I  give  unto  my  two  grandsons  the  rest  and  resi- 
due of  what  is  owing  to  me  fi'om  the  said  G.  M.,  which  is  about 
40/.  more,  to  be  equally  divided  between  them,  they  allowing 
diarges  as  aforesaid.  Afterwards,  the  testator  received  the  whole 
debt  owing  for  rent  fi-om  G.  M.  For  the  plaintiff  it  was  insisted^ 
that  there  was  a  difference  between  a  specific  and  a  pecuniary 
legacy,  that  though  the  disposing  of  a  specific  might  be  an 


ooce.  Ihid.  But  where  the  same  quantity  is  given  with  an  additional 
cause  assigned  for  it,  or  with  any  implication  to  shew  testator's  in- 
tention that  it  should  accumulate,  the  court  has  so  decided  it,  as 
where  an  additional  cause  or  mark  of  favour  was  mentioned  in  the 
codicil.     Garth  v.  Meyricky  1  Bra.  C.  C.  30.   Foy  v.  Few,  1  Coxy  163. 

1  Bro.  C.  C.  392.  n.  nidges  v.  Morrison^  id.  389.  So  where  a  greater 
Iqracy  was  given  after  a  less  to  the  same  legatee.     Curry  v.  Pile^ 

2  Bro.  C.  C.  225.  Or  where  the  same  sum  was  given  by  will  to  A.f 
and  by  codicil  to  the  same  person  on  a  contingency,  it  was  held  ac- 
cumulative. Hodges  V.  Peacock^  4  Ves,  735.]  And  when  a  distribut- 
ary share  shall  be  taken  to  be  &  performance  of  the  intestate's  covenant. 
as  to  provide  for  a  wife,  children,  &c.,  vide  Lee  v.  d^Aranda^  1  Vesey, 
L  Blandy  v.  Widmore,  2  Vern.  709.  1  P.  fVms.  324.  2  P.  Wms*  614. 
10  Ves.  9. 

(y)   Vide  supra,  Ofvohat  things,  18. 
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ademption  of  it,  yet  this  being  a  pecuniary  legacy,  the  paying 
the  money  to  the  testator  would  be  a  loss  of  it.  On  the  other 
side  it  was  insisted,  that  there  is  a  difference  between  &  voluntary 
and  a  compulsory  pa)rment ;  that  though  the  first  wa^  no  ademp- 
tion, yet  the  second  was ;  and  that  the  testator  compelled  G.  M. 
to  pay  in  the  money.  But  the  lord  chancellor  was  of  opinion, 
that  there  was  no  foundation  for  the  difference  taken  in  the 
[  365  ]  books  between  a  voluntary  and  compulsory  payment:  for  the 
latter  might  be,  with  an  intent  to  secure  the  legacy  at  all  events ; 
and  decreed  to  the  plaintiff  the  40/.  legacy.  1  Abr^X!as.  Eq* 
302. 

So  in  the  case  oi  Ashton  and  Ashtoii^  M,  1735,  where  the  tes- 
tator deviseth  a  debt,  and  afterwards  receives  it,  or  otherwise 
calls  it  in  :  in  neither  of  these  cases  is  this  an  ademption  of  the 
legacy ;  seeing  this  might  be  done  from  an  apprehension  of  such 
debt  being  in  danger,  and  with  a  design  to  secure  it ;  and  bein^ 
personal  estate,  and  not  diminished  by  remaining  in  the  testator's 
coffer  instead  of  the  hands  of  the  debtor,  it  may  well  pass  by  the 
will.     3  P.  Will.  386.  (z) 

M,  1 736,  Partridge  and  PartiHdge.  The  testator  ^vised  to 
the  legatee  1000/.  capital  South  Sea  stock.  At  the  time  of  making 
his  will  he  had  1800/.  of  such  stock ;  and  after  by  sale  reduced  it 
to  200/. ;  which  he  after  increased  to  1600/.,  and  died.  Between 
the  making  his  will  and  his  death,  the  act  took  place,  which 
changed  three  fourths  of  the  capital  South  Sea  stock  into  annui- 
ties. This  legacy  is  not  taken  away  or  impaired,  by  the  sale,  or 
by  the  act  of  parliament.  Cas.  TaW.  226.  {a) 
Legacy  3.  The  legatary  or  devisee  may  not  of  his  own  head  take  the 

^^^y^^  goods  or  chattels  devised  to  him  out  of  the  possession  of  the 
executor,  because  the  law  gives  him  a  remedy  for  the  same,  and 
[  366  ]    because  the  law  doth  not  appoint  that  the  legacies  shall  be  paid 
until  the  debts  of  the  testator  be  first  satisfied.    Swin.  19.  2  Bac. 
Abr.  435. 

For  if  the  executor  do  detain  the  legacy,  or  do  slack  the  per- 
formance of  the  testator's  will,  the  legatary  must  sue  the  executor 
in  the  ecclesiastical  court,  for  the  same  legacy  so  detained  or  not 
satisfied.     Swin.  18. 


(z)  S.V.  Atto.  Gen.  y.  Par  kin ,  Amb.  596.  Bronsdon  v.  Winter^ 
ib,  51.  Fid,  tamen  Badrich  v.  Stevens y  3 Bro.C.C.  431.  \^Stanleuy» 
Potter,  T,  1789,  ^Cox,  180.     Ashburne  v.  M'Guire,  2  Bro.C.C.XO^.] 

(a)  S.  P.  Bronsdon  v.  fVitUer,  Amb.  57.  Where  the  testator  be- 
queathed 2000/.  capital  stock  in  the  South- Sea  company ;  at  the  time 
of  making  his  will,  he  had  just  2000/.  in  that  stocK,  but  aflerwards 
sold  it ;  and  Verney  M.  R.  held,  that  this  was  not  a  specific  legacy* 
nor  adeemed,  but  decreed  the  executor  to  make  good  the  2000^ 
stock,  out  of  the  testator's  personal  estate. 


(DQtlijBt^     Payment  of  legacies.  366 

For  where  a  devise  is  made  of  goods,  if  the  executor  will  not 
^deliyer  them  to  the  devisee,  he  hath  no  remedy  by  the  common 
lair.     Terms  of  the  L.  Devise. 

For  an  action  on  the  case  lieth  not  against  an  executor  for  a 
legacy;  unless  he  promise  to  pay  it  upon  good  consideration; 
for  legacies  are  only  to  be  recovered  in  the  spiritual  court,  or  in 
tibe  courts  of  equity.     1  Sid.  46.  Fin.  Actions,  O.  c.  7.  (aa) 
■  * 

(aa)  The  jurisdiction  of  the  court  of  chancery  in  suits  for  legacies 
18  but  of  modern  date  compared  with  that  of  the  ecclesiastical  courts, 
being  said  to  have  commenced  in  the  time  of  lord  C.  Nottingham ; 
[for  suits  for  legacies  charged  on  personal  estates  were  originally  and 
properly  cognizable  in  the  ecclesiastical  courts,  as  a  branch  of  that 
testamentary  jurisdiction  which  undoubtedly  belongs  to  them;  bat 
legatees  instituting  suits  there,  finding  the  authority  of  that  court 
inadequate  to  enforce  a  full  discovery  of  assets,  were  frequently 
driven  into  equity  for  that  purpose ;  and,  therefore,  to  save  a  circuity 
of  suit,  and  in  ease  of  the  suitor,  courts  of  equity  exercised  complete 
jurisdiction  in  the  xnatter,  by  enforcing  the  discovery  and  account,  and 
decreeing  payment  of  the  legacy.  But  in  the  exercise  of  this  concur* 
rent  jurisdiction,  courts  of  equity  necessarily  adopted  the  law  of  that 
forum  in  which  the  suit  was  origmally  cognizable ;  and  therefore  it  is, 
that  where  a  suit  is  instituted  in  equity  for  payment  of  a  legacy 
charged  upon  the  personal  estate,  if  a  question  arise  upon  the  right 
of  the  legatee  to  demand  payment,  it  is  governed  by  the  civil  law ; 
whereas  if  the  legacy  is  charged  on  a  real  estate,  the  rules  of  the 
qommon  law  prevail,  because  in  the  latter  case  the  jurisdiction  of  the 
temporal  court  is  original  and  exclusive.  Keili/  v.  Monck^  3  Ridgto. 
P.  C.  248.] 

The  court  of  chancery  considers  the  executor  as  a  trustee  for  the 
l^;atee,  and  will  compel  him  (if  he  appears  to  have  wasted  the  estate 
or  to  be  in  insolvent  circumstances)  to  give  security  for  the  legacy  if 
payable  at  a  future  day,  or  to  bring  the  money  into  court.  1  Cha. 
Ca.  121.  3Bro.C.C.S65.  [So  a  bill  may  be  filed  in  exchequer  for 
a  legacy.  Duncumhent  v.  Stint,  lCh.CA2l.  Infra,  4>.^  And  as  it 
is  a  rule  that  he  who  seeks  must  do  equity ;  if  a  husband  and  wife  sue 
for  the  personal  legacy  lefl  to  the  wife,  the  court  will  not  compel  the 
Myment  of  it  till  a  proper  settlement  be  made  on  her.  •  Brotvn  v. 
JSliony,  3  p.  Wms.  202.  The  court  will  also  see  money  put  out  for 
children ;  which  excellent  provisions  could  be  but  imperfectly  ob- 
tained in  the  ecclesiastical  court,  and  with  still  greater  difficulty  in 
an  action  for  a  legacy  at  common  law,  in  which  the  legatee,  if  he  re- 
covered at  all,  must  recover  without  any  terms.  These  reasons  in- 
duced the  court  of  K.  B.  in  a  late  case,  to  decide  that  an  action  for 
a  legacy  does  not  lie  at  common  law.  Deeks  et  ux.  v.  Struity  5  T. 
Rep.  690.  But  such  action  will  lie  if  the  executor,  having  assets  in 
his  hand,  assent  to  the  legacy ;  for  the  moral  obligation  which  he  is 
under  to  pay  the  legacy,  provided  he  has  assets,  is  a  sufficient  consi- 
deration for  his  undertaking  to  pay  it.  Atkyns  et  ux,  v.  Hill,  and 
Havokes  et  ux.  v.  Saunders,  Cotvp.  284?— 294.  Pearson  v.  Henri/, 
5  T.  Rep.  6.     Such  promise  must,  however,  be  in  writing  by  29  C  2. 
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And  in  case  of  suit  in  the  spiritual  court,  it  behoveth  the  de- 
visee to  have  a  citation  against  the  executor  of  the  testament  to 
appear  before  the  ordinary,  to  shew  why  he  performs  not  the 
will  of  the  testator.     Terms  of  the  L.  Devise. 

And  although  certain  goods  in  specie  are  given  to  a  man  by 
will,  yet  he  cannot  take  them  without  the  executor's  assent ;  so 
if  a  term  for  years  be  so  given  to  him,  he  cannot  enter  into  the 
land  without  such  assent :  for  it  may  be  the  executor  hath  not 
assets  besides  to  pay  the  testator's  debts.     Law  of  Ex.  262. 

Yea  if  a  man  do  bequeath  goods  to  another,  which  are  in  the 
custody  of  that  other  person,  yet  if  he  detain  them  from  the  ex- 
ecutor (who  hath  not  assented  to  the  legacy),  the  executor  may 
have  an  action  of  detinue  or  trespass,  or  of  trover  after  demand 
of  the  goods,  against  the  said  legatee.     Law  of  Ex.  26S. 

But  in  case  of  a  devise  of  lands,  the  devisee  may  enter  without 
the  assent  of  the  executor ;  and  if  the  heir  at  law  should  enter 
before  him,  the  devisee  may  enter  and  eject  him.     1  Inst.  1 1. 

For  seeing  that  an  inheritance  devised  is  not  demandable  io 
the  ecclesiastical  court,  but  in  the  temporal ;  therefore  the  legatary, 
according  to  the  devise,  without  farther  assignment  or  delivery, 
may  enter  into  the  same  after  the  death  of  the  testator.  Smn.  19. 

But  if  chattels  real,  bs  a  lease^  be  bequeathed  by  will ;  a  man 
may  sue  for  the  same  in  the  court  ecclesiastical.     Swin.  19. 

If  a  legacy  be  granted  out  of  lands  in  fee  simple,  this  shall  not 
be  sued  for  in  the  spiritual  court;  but  if  land  be  devised  to  be 
sold  for  payment  of  legacies,  the  land  being  sold,  the  suit  for 
the  money  to  be  distributed  may  be  in  the  spiritual  court ;  for  the 
money  is  personal,  and  assets  in  the  hands  of  the  executors,  so 
as  it  savours  not  of  the  realty  being  executed.  Cro.  Car.  396, 
397.     BromtL  S2. 

But  where  a  man  deviseth  that  his  executors  shall  sell  lus 
lands,  and  out  of  the  money  which  shall  be  raised  by  sale, 
giveth  a  portion  to  his  daughters,  it  hath  been  adjudged,  that 
neither  the  land  nor  money  is  testamentary,  for  it  is  not  assets  to 

satisfy  debts,  but  a  sum  arising  of  land,  and  appointed  to  [Special 

— 

c.  S.  §  4.  But  in  Camhden  v.  Turner,  C.  B.  sittings  after  Trin.  5  G.  1* 
King  C.J.  held,  that  an  action  for  money  had  and  received  lay  against 
an  executor,  for  a  legacy  which  he  had  owned  lay  ready  far  ike 
plaintiff  whenever  he  xjoould  call  for  it ;  cited  by  BuUer  J.  in  Ha^dket 
V.  Saunders,  ubi  supra.  And  in  Williams  v.  Lee,  3Atk.22S.,  the 
court  of  chancery  held,  that  after  an  executor  has  assented,  a  legatee 
of  a  specific  legacy  may  recover  it  in  an  action  of  trover.  [And  the 
court  of  K.  B.  decided,  that  an  action  at  law  lies  against  an  execator 
to  recover  a  specific  chattel  bequeathed,  after  his  assent  to  the  be* 
quest.  Doe  d.  Sa^e  and  Sele  v.  Guy,  SEasfs  Rep.  120.  A  legatee 
is  entitled  to  have  his  expences  paid  when  he  ettablishes  a  paper. 
Sutton  V.  Drax,  2  Philt.  Rep.  323.] 
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uses  in  way  of  equity,  and  not  as  a  legacy,  and  therefore  not  to 
be  sued  for  in  the. ecclesiastical  court,  but  in  a  court  of  equity: 
and  the  ecclesiastical  court  cannot  hold  plea  of  a  legacy  in  equity^ 
but  where  it  is  a  legacy  in  law  indeed.  Cro.  Car.  395,  396. 
Swin,  a.  19. 

So  if  a  man  devise  lands  to  be  sold  for  the  pa]nnent  of  debts, 
and  dispose  of  the  surplus  to  several  persons,  that  cannot  be  sued 
for  in  an  ecclesiastical  court,  but  only  in  a  court  of  equity ;  be- 
cause that  is  not  a  legacy  merely  of  goods  and  chattels,  but  it 
ariseth  originally  out  of  lands  and  tenements ;  and  they  have  a 
testamentary  jurisdiction  touching  chattels  only.     Str.  672. 

So  where  the  testator  devised  a  legacy  to  one,  to  be  paid  out  of 
the  profits  of  his  lands,  and  he  deviseth  those  very  lands  to  his 
executor  for  a  term  of  years,  and  died ;  adjudged,  that  this  was 
a  temporal  matter,  and  not  testamentary,  because  the  legacy  was 
to  arise  out  of  the  profits  of  the  lands.     Swin,  20. 

But  where  the  testator  devised  leases  to  his  eldest  son,  and 
that  out  of  the  same  he  should  raise  such  a  sum  of  money  for  por- 
tions for  his  daughters,  who  libelled  in  the  spiritual  court  for  their 
portions;  it  was  adjudged,  that  this  should  not  be  accounted  as 
a  rent  issuing  out  of  the  lands,  but  as  a  testamentary  legacy,  and 
to  be  recovered  in  that  court.     2  Bidst  153. 

M.  2  Ann.  Ewer  and  Jones.  It  was  held  by  HoU  chief  justice 
clearly,  that  a  devisee  may  maintain  an  action  at  common  law, 
against  a  tertenant  for  a  legacy  devised  out  of  land ;  for  where  a 
statute,  as  the  statute  of  wills,  gives  a  right,  the  party  by  conse- 
quence shall  have  an  action  at  law  to  recover  that  right.  2  Salk. 
415. 

But  the  usual  remedy  in  such  Uke  cases  is  in  equity.  3  Salk. 
223. 

It  is  said,  that  where  the  ecclesiastical  court  and  a  court  of 
equity  have  a  concurrent  jurisdiction,  whichever  is  first  possessed 
of  the  cause  has  a  right  to  proceed:  and  the  same  of  all  other 
courts.  But  where  the  husband  hath  sued  in  the  spiritual  court 
for  a  legacy  given  to  the  wife,  the  court  of  chancery  hath  granted 
an  injunction  to  stay  proceedings;  because  the  spirituid  court 
cannot  oblige  him  to  make  an  adequate  settlement  on  her.  Prec. 
Cha.  54*6. 

So  where  a  personal  legacy  was  given  to  an  in&nt ;  it  was 
held,  that  the  same  is  more  properly  cognizable  in  chancery  than  [  359  j 
in  the  ecclesiastical  court ;  and  if  the  matter  had  proceeded  to 
sentence  in  the  ecclesiastical  court,  yet  it  was  proper  to  come 
into  chancery  for  the  executor's  indemnity ;  for  in  the  chancery 
legatees  are  to  give  security  for  the  money,  but  not  in  the  spiritual 
court ;  and  the  chancery  will  see  the  money  put  out  for  the  child- 
ren.    1  Vem.  26. 

So  where  there  is  a  trust,  or  any  thing  in  nature  of  a  trust. 
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notwithstanding  the  ecclesiastical  court  hath  an  original  jurisdic- 
tion in  legacies,  yet  the  chancery  will  grant  an  injunction  to  stay 
the  proceedings  in  the  ecclesiastical  court ;  trusts  being  properly 
cognizable  only  in  equity.    1  Alk,  491. 

So  where  a  will  is  suppressed  or  destroyed,  the  suit  for  a  per- 
sonal legacy  may  be  in  equity  in  the  first  instance,  without  re- 
sorting to  the  spiritual  court ;  otherwise  it  would  put  the  plaintiff 
upon  great  difficulties;  for  in  the  spiritual  court,  the  plaindfiP 
must  prove  it  a  will  in  writing,  and  must  likewise  prove  the  con- 
tents in  the  very  words,  and  must  also  prove  the  whole  will, 
though  the  remainder  of  it  doth  not  at  all  belong  to,  or  regard 
his  legacy ;  which  the  temporal  courts  do  not  put  a  person  upon 
doing.  Much  more,  when  the  legacy  is  charged  both  out  of  per- 
sonal and  real  estate ;  for  as  to  the  real  estate,  there  is  no  occa- 
sion to  resort  to  the  ecclesiastical  court  at  all.    S  Atk.  SSI  * 

Legacies  may  be  recovered  in  the  spiritual  court  against  an 
administrator  with  the  will  annexed,  or  against  an  executor  of  his 
awn  wrong.     1  RolVs  Ah\  919. 

Where  the  executor,  being  sued  in  the  spiritual  court  for  a 
legacy,  pleads  the  legatee's  release,  and  that  court  tries  the  va- 
lidity of  that  release,  the  common  law  will  not  prohibit  them, 
provided  they  try  it  by  the  rules  of  the  common  law ;  because 
they  have  jurisdiction  of  the  legacy,  which  is  the  original  cause. 
2  Bx)Ws  Abr.  307. 

But  where  jplene  administravit  was  pleaded  in  the  spiritual 
court,  and  proved  by  one  witness,  which  they  would  not  allow ; 
a  prohibition  was  granted.    Het,  87. 

So  where  an  executor,  being  sued  for  a  legacy  in  the  spiritual 

court,  pleaded  the  plaintifPs  release,  which  was  disallowed  there, 

because  the  witnesses  were  dead,  and  that  court  refused  to  allow 

circumstantial  proofs  of  the  release ;  a  prohibition  was  granted. 

2  Boirs  Abr.  302. 

Security  to        4.  An  executor  may  in  some  cases  be  compelled  to  give  secu- 

begiToi,     rity  to  pay  a  legacy ;  as  where  1000/.  was  devised  to  a  perscm  to 

day  of  pay-  ^6  paid  at  the  age  of  twenty-one  years ;  and  upon  a  bill  exhibited 

ment  is        against  the  executor,  suggesting  a  devastavit,  and  praying  that 

distant.        jjjg  might  give  security  to  pay  the  legacy  when  due,  it  was  decreed 

C  370  ]    accordingly.    1  Cha.  Ca.  121. 

The  testator  devised  800/.  to  an  infant,  to  be  paid  by  his 
executor  when  the  said  infant  should  attain  to  the  age  of  twenty- 
(Hie  years.  The  infant  by  his  guardian  exhibited  a  bill,  that  the 
executor  might  give  security  for  the  payment  of  the  money. 
And  so  it  was  decreed.    Swin.  a.  4?0.    Lcnv  of  Ex.  187. 

The  testator  bequeathed  his  personal  estate  to  his  wife  for  life, 
and  what  she  should  leave  at  her  death  to  be  equally  distributed 
between  his  own  kindred  and  hers ;  if  the  estate  be  so  small,  that 
she  cannot  live  upon  it  without  spending  the  stock,  it  seems  she 

17 
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shall   not  be   obliged   to   give   security;   otherwise   she  shall. 
Prec.  Cha.  71. 

H,  \\  Ja.  Prowess  case.  If  a  person  possessed  of  a  lease  for 
years,  devise  that  his  executor  out  of  the  profits  thereof  shall 
pay  to  every  one  of  his  daughters  20/.  at  their  full  age;  the  ex- 
ecutor may  be  sued  in  the  spiritual  court,  to  put  in  surety  to  pay 
the  l^acies,  and  no  prohibition  shall  be  granted ;  for  this  is  to 
issue  out  of  a  chattel.     2  Boirs  Abr,  285. 

But  in  the  case  of  Palmer  and  Mason^  M.  1737.  Where  500/. 
was  given  to  the  grand-daughter,  to  be  paid  at  twenty-one  or 
marriage;  and  if  she  died  before  either  of  those  contingencies 
happened,  then  to  go  over  to  another :  It  was  said  by  lord  Hardn 
wicke^  as  the  legacy  was  devised  over,  nothing  vested  in  the 
grand-daughter  tul  one  of  the  contingencies  should  happen ;  and 
therefore  she  was  not  entitled  to  have  the  legacy  secured. 
I  Atk.  BOS.  (b) 

5.  Mr.  Wentworih  says.  In  case  an  infant  be  of  the  age  of  dis-  Payment  to 
cretion,  to  wit,  fourteen  years,  he  holdeth  it  clear,  that  the  pay-  "?  *°£*5*H- 
ment  of  a  legacy  to  him  made  will  stand  good,  whether  he  who    L  " '  *  J 
makes  such  payment  have  any  acquittance  or  not ;  for  if  he  have 
proof  of  the  payment,  he  is  well  enough  acquitted  from  any  second 
payment.    Weni.  219. 

And  he  thinks  on  demand  and  acquittance  tendered,  he  ought 
to  pay  it  to  an  in&nt  of  tender  years  (in  presence  of  his  guardian); 
payment  according  to  the  testator's  appointment  being  the  matter 
which  acquitteth  the  payer.    fVeTit.  220,  221. 

And  Mr.  Gierke  says.  If  a  legacy  be  left  to  an  infant  under 
seven  years  of  age,  the  father  (or  next  of  kin)  shall  apply  to  the 
judge  before  whom  he  intends  to  sue  for  the  legacy,  and  allege 
that  such  a  person  deceased  made  his  will,  and  appointed  such  a 
one  executor,  and  in  the  said  will  bequeathed  unto  his  son,  being 
an  in&nt  (under  seven  years  of  age)  such  a  legacy ;  and  that  by 
reason  of  such  age,  the  said  infant  hath  not  a  person  able  and  fit 
to  sue  for  the  same ;  and  shall  implore  the  office  €i  the  judge  in 
that  behalf  and  request  that  curators  be  assigned  to  the  iimmt, 

(b)  But,  per  lord  Thurloxa  C,  in  Green  v.  Pigotty  1  Bro.  C.C.  lOS., 
the  latter  cases  have  been,  that  the  fund  should  be  appropriated;  and 
whether  a  legacy  be  payable  at  a  fixed  or  a  contingent  future  ds^jf 
the  effect  is  the  same :  and  his  lordship  approved  of  the  decree  of 
the  master  of  the  rolls,  ordering  the  legacy  to  be  laid  out  in  the  pur^ 
chase  of  bank  3  per  cent,  consolidated  annuities,  in  the  name  of  tb^ 
accountant  general,  upon  the  trusts,  and  subject  to  the  contingencies 
of  the  testator's  will.  See  also  Billings  v.  Sandom,  1  -Bro.  C.C  893. 
Nowlan  v.  Nelligen,  ib,  489.  et  supra.  Form  and  Manner,  35.  «. ;  and 
this  is  the  more  necessary,  as  in  case  of  the  executor's  bankruptcy, 
his  certificate  is  a  bar,  and  the  residuary  legatees  are  not  liable. 
W<ilcot  v.  Haley  2  Bro.C.  C.  305. 
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to  sue  for  and  recover  the  said  lefracy  from  the  executor: 
Whereupon  the  judge  usually  assignetn  such  father  or  next  of 
km  to  be  curators  in  that  behalf.     1  Ought.  357. 

But  if  the  minor  is  above  seven  years  of  age,  the  judge  doth 
not,  ea:  officio^  constitute  a  curator ;  but  the  minor  is  to  choose 
one,  either  personally,  or  by  commission  (as  in  case  where  he 
lives  at  a  great  distance,  or  otherwise),  or  sometimes  by  special 

Eroxy  under  his  hand  and  seal,  requesting  that  such  curator  may 
e  assigned  by  the  judge  as  aforesaid.    Id.  358,  359,  360. 

And  if  the  executor,  on  suit  of  the  minor  by  such  curator  as 
aforesaid,  pay  to  the  curator  the  legacy  due  to  the  minor,  he  is 
discharged  from  any  further  payment  Uiereof  to  the  minor  when 
he  comes  of  age ;  although  the  curator  never  pay  it  to  the  minor, 
or  shall  become  insolvent:  and  the  reason  is,  because  he  pays 
it  by  the  decree  of  the  judge.  And  therefore  it  is  advisable  for 
the  executor,  not  to  pay  the  legacy  until  suit  hath  been  com- 
menced against  him  by  the  curator,  and  he  the  said  executor 
hath  been  cited :  and  then  let  him  offer  to  pay  the  legacy  Judici" 
allt/,  that  is,  according  to  the  forms  of  the  court :  and  llie  same 
being  entered  in  the  acts  of  the  judge,  the  executor  is  discharged. 
Id.  362,  363. 

And  in  this  case  the  judge  is  not  wont,  nor  is  obliged,  to 

[  372  ]    deliver  the  legacy  to  the  curator  for  the  use  of  the  minor,  until 

he  hath  given  caution  for  the  indemnity  of  the  juc^ze  and  of  the 

executor  in  this  behalf,  and  for  the  payment  thereof  to  the  minor 

when  he  shall  come  of  age.    Id.  363. 

And  in  the  court  of  chancery,  in  the  case  of  Btdlen  and  AUeth 
T.  28  C.  2.  An  infant  exhibited  a  bill  by  his  guardian,  for  a 
legacy  of  100/.  devised  to  him.  The  derendant  by  his  answer 
confessed  the  legacy,  and  that  he  was  always  ready  to  pay  it,  so 
as  he  might  be  lawfully  discharged,  which  the  plaintiff  by  reason 
of  his  infancy  could  not  do :  and  therefore  insisted  that  it  might 
be  paid  without  interest.  Which  was  decreed  accordingly,  and 
the  defendant  to  be  indemnified.    Cha.  Ca.  Finch.  264*. 

And  in  the  case  of  Dyke  and  Dyke^  H.  25  Cha.  2.  Where 
legacies  were  devised  to  infants  payable  at  a  certain  time,  which 
expired  during  their  in&ncy,  and  the  executor  refused  to  pay  the 
same,  because  the  legatees  could  not  give  any  discharges  by  rea- 
son of  their  infancy ;  it  was  decreed,  that  the  master  should  put 
out  the  money  at  interest  in  the  name  of  the  guardian,  or  of 
such  other  person  as  he  should  think  fit,  and  that  the  defendant 
should  be  indemnified  against  the  infants.    Cha.  Ca.  Finch.  95. 

In  the  case  of  HoUaway  and  Collins^  H.  26  &  27  C.  2.  A 
legacy  of  125/.  was  given  to  the  plaintiff,  being  but  ten  years  old, 
and  at  that  age  was  paid  to  the  plaintiff 's^o^A^,  who  died  insol- 
vent. This  was  held  by  the  lord  keeper  to  be  good  pajonent: 
but  the  attorney-general  urged  very  much  the  ill  consequence  of 
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thb ;  for  the  law  must  be  the  same  if  it  were  1000/.  and  extends 
to  other  cases  of  like  nature,  not  to  legacies  only ;  and  said,  that 
the  executor  ought  to  have  sued  in  this  court  to  have  paid  it. 
And  the  lord  keeper  said,  it  may  be  so  where  the  legacy  will  bear 
the  charge  of  suit,  but  not  otherwise.  But  the  executor  having 
taken  a  bond  to  save  him  harmless,  it  was  decreed  that  he  should 
pay  it  over  again,  for  he  had  paid  it  at  his  own  peril.  1  Cha.  Ca. 
24.5- 

But  in  the  case  of  Strickland  and  Hudson^  E.  7  An.  lord  chan- 
cellor Ccmper  said,  that  the  master  of  the  rolls,  who  had  longer 
experience  than  himself,  would  never  allow  a  child's  legacy  to  be 
paid  to  the  father  or  mother  upon  any  security  whatever,  by 
reason  of  the  strife  it  might  occasion  in  a  family.    3  Cha,  Ca.  168. 

And  in  the  case  oi  Dcyley  and  Tolferry^  M.  1715 ;  a  legacy  of 
100/.  was  devised  to  an  infant  of  about  ten  years  of  age;  the 
executor  paid  this  legacy  to  the  &ther,  and  took  his  receipt  for  it.  [  373  ] 
When  the  infant  came  of  age,  his  father  told  him  he  had  received 
the  legacy,  but  could  not  pay  it  him  immediately,  and  said  he 
would  not  have  him  trouble  the  executor,  for  he  would  give  it 
him.  The  son  rested  satisfied  with  this  for  about  fourteen  or 
fifteen  years ;  and  his  father  and  he  having  carried  on  a  joint 
trade  together,  became  bankrupts.  This  legacy  of  100/.  being 
amongst  other  things  assigned  by  the  commissioners  for  the 
ben^t  of  the  creditors,  the  assignee  brought  a  bill  against  the 
executor  for  an  account  and  payment  of  this  l^acy.  The  de- 
fendant insisted  on  the  extreme  hardship  of  his  case,  if  he  should 
be  obliged  to  pay  the  legacy  over  again ;  that  he  had  justly  paid 
it  to  the  fiither,  whilst  be  was  in  good  circumstances ;  and  that 
if  implication  had  been  made  sooner,  he  might  have  had  his  re- 
medy over  against  the  father;  that  the  father  was  by  nature 
guardian  to  his  child;  and  that  formerly  payment  to  him  was 
allowed  to  be  good.  The  lord  chancellor  said,  that  if  the  father 
had  not  made  the  son  such  promise  of  recompence,  and  the  son 
had  acquiesced  all  that  time,  the  case  might  have  been  more 
doubtful ;  but  this  promise  of  the  father  drew  him  to  forbear  ap- 
plying to  the  executor  sooner ;  and  since  the  &ther  had  not  and 
could  not  now  make  good  his  promise,  being  a  bankrupt,  the  reason 
of  the  son's  forbearance  was  at  an  end :  he  thought  the  rule  of 
this  court  in  not  sufiering  parents  to  receive  their  children's 
legacies  was  founded  on  very  good  reason;  and  therefore  lest 
hereafter  this  case  should  be  cited  as  a  precedent,  when  the  cir- 
cumstances attending  it  might  be  forgot,  and  to  discountenance 
and  deter  others  from  paying  such  legacies  to  the  parents  (though 
he  did  not  deny  the  hardship  of  that  particular  case)  he  decreed 
for  the  plaintiff  against  th^  executor.  1  Abr.  Cas.Eq.  300.  3  Bac. 
Abr.  484. 

November  11,  1740 ;  Phillips  and  Paget.   Mi's.  Paget,  by  her 
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will,  gives  a  legacy  of  100/.  to  each  of  the  three  children  df 
Mr.  Phillips,  and  makes  the  defendant  her  executor,  leaving  him 
the  bulk  of  her  estate,  provided  he  pays  the  three  legacies  of  100/. 
within  a  year  after  her  death,  pursuant  to  her  will.    The  defend- 
ant, within  the  time,  pays  to  the  children's  own  hands  their 
legacies.     The  eldest  of  them  was  sixteen  years  old  at  the  time, 
the  next  fourteen,  and  the  youngest  nine  only.    And  in  his  answer 
he  denies  that  he  knows  this  money  ever  came  to  the  father's 
hands.    But  the  children  have  now  brought  their  bill  against  the 
[  374  ]    defendant,  to  be  paid  their  several  legacies,  suggesting  that  their 
father  had  embezzled  the  money  paid  by  the  defendant  during 
their  infancy,  and  is  insolvent ;  and  that  this  was  a  fraudulent 
payment  to  the  father,  and  therefore  it  must  be  paid  over  again. 
Lord  Hardwicke  asked  the  council  for  the  defendant,  if  they 
knew  any  instance  where  an  executor  paying  so  large  a  sum  as 
100/.  into  the  hands  of  minors,  had  been  allowed  such  payments: 
Indeed,  in  cases  where  the  legacies  have  been  very  small,  the 
payment  has  been  allowed  by  the  court.     But  in  this  case,  not- 
withstanding the  sum  is  above  100/.,  yet  as  the  payment  by  the 
executor  to  the  children  themselves  is  so  fully  proved,  and  not 
at  all  controverted  by  the  plaintiffs,  and  their  losing  the  benefit 
of  it  is  owing  to  the  negligence  and  insolvency  of  the  father,  I 
will  not  strain  the  rules  of  this  court  to  make  an  executor  pay 
it  over  again ;  especially  as  he  made  this  payment  to  save  a  foiv 
feiture,  it  being  an  express  condition  of  his  own  taking  under 
the  will,  that  he  should  discharge  their  legacies  within  a  year 
after  Mrs.  Paget's  death.     But  the  next  day  the  lord  chancellor 
said,  that  upon  looking  into  the  cases,  he  found  this  a  very 
doubtful  point ;  and  unless  the  defendant  will  agree  to  give  the 
plaintiffs  something,  he  would  not  determine  it,  without  taking 
time  to  consider  it.     The  defendant,  upon  this  recommendation 
of  the  court,  agreed  to  pay  in  50/.  to  be  divided  between  the 
three  plaintiffs  ;  and  each  side  were  to  abide  by  their  costs ;  and 
it  was  made  part  of  the  decree  that  the  50/.  was  paid  by  consent 
of  all  parties.     And  his  lordship  directed  each  of  the  plaindfis, 
upon  receiving  their  respective  shares,  to  release  the  l^acies 
under  the  will.     The  case  of  Doyley  and   Tdllferry,  he  said, 
must  have  had  some  other  circumstances ;  for  the  rule  is  laid 
down  too  strictly,  that  in  all  cases  where  executors  pay  infants' 
legacies  to  their  fathers,  in  order  to  deter  executors  from  such 
payments,  it  shall  be  paid  over  {igain.     Lord  Cawper  confirmed 
the  decree  of  the  master  of  the  rolls  in  that  case ;  but  he  seemeth 
tb  have  had  a  riemorse  of  judgment  at  the  time;  for  in  the  re- 

S'ster's  oflSce  it  appears,  his  lordship  ordered  the  deposit  to  be 
vided  between  the  parties.     2  Atk.  80. 

And  In  the  case  of  Rotherani  and  Fanshaw^  Mar.  35,  17*8; 
lord  Harduncke  said,  arguendo^  that  vrhere  a  suit  is  instituted 
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in  the  spiritual  court,  for  an  infant's  legacy,  by  a  father  to  have 

it  paid  into  his  hands ;  the  court  will  grant  an  injunction :  because 

it  will  not  allow  the  infant's  money  to  come  into  the  father's    [  375  ] 

hands.     3  Atk.  629.  [1  Eden.  276.  S.  C] 

6.  By  the  civil  law,  a  testator  cannot  enjoin  his  executor  to  in  what 
pay  interest  for  the  non-payment  of  a  legacy.     And  though  in-  <»*«  *  ^«- 
terest  or  usury  be  only  forbidden  by  the  civil  law  beyond  such  j^r  * 
a  sum,  yet  it  being  entirely  prohibited  by  the  canon  law,  it  terest,  and 
follows   a  fortiori  that  he   cannot  do  it   by  that  law.     AyU  ^">°*  ^'^' 
Par.  342.  *^°"^- 

And  by  the  laws  of  this  realm,  the  receiving  of  interest  for 
money  was  for  a  long  time  prohibited :  but  afterwards,  from  the 
unreasonableness  of  the  thing  itself,  and  the  inconvenience 
thereof  to  society,  these  restrictions  vanished  by  degrees,  and 
it  became  lawful  to  receive  interest  within  certain  bounds  pre- 
scribed by  the  legislature ;  and  as  in  other  matters,  so  also  in 
the  case  of  legacies,  the  courts  both  ecclesiastical  and  temporal 
have  allowed  mterest  to  be  paid  for  legacies  withheld  in  certain 
instances.  And,  generally,  it  is  said,  if  a  legacy  be  bequeathed 
to  be  paid  divers  years  after  the  testator's  death,  this  difference 
is  to  be  observed ;  if  the  day  were  given  in  favour  of  the  legatee 
bdlng  an  infant,  who  could  not  safely  receive  it  any  sooner,  then 
he  shall  have  the  profit ;  but  if  the  respite  was  in  favour  of  the 
executor,  then  the  legatee  shall  have  the  bare  legacy  without 
interest*     Went.  352. 

M.  1 727,  Bilson  and  Sanders,  A  legacy  was  given  to  an  , 
in&nt,  the  testator  having  a  great  deal  of  money  in  bank  stock* 
The  executor  was  residuary  legatee.  A  bill  was  brought  in  the 
exchequer  for  the  legacy.  And  the  question  was,  whether  it 
should  bear  interest,  and  from  what  time  ?  Chief  baron  Pengelly 
wad  hBXon  Hale :  It  is  a  certain  rule,  that  where  a  ftind  is  cer- 
tain, as  where  charged  on  land,  it  shall  bear  interest,  because 
it  plainly  appears  the  rents  are  received :  So  the  ftmd  on  which 
it  is  charged  produces  a  profit  here,  it  is  equally  certain,  and 
therefore  should  bear  interest,  and  should  be  from  the  testator's 
death.  But  this  was  opposed  by  Carter  and  Comyns^  barons, 
tliat  it  should  only  bear  interest  from  a  year  after  l^e  testator's 
death  (4) ;  for  as  legacies  are  to  be  paid  afier  debts,  the  executor 

(4)  This  is  the  rule,  unless  some  otherperiod  is  fixed  by  the  will,  and 
so  even  though  actual  payment  within  that  time  may,  in  many  cases, 
be  practicable.  Wood  v.  PenoyrCy  13  Ves.  333.  Gibson  v.  Bolt, 
7  Ves.97'  Pearson  y.  Pearsout  I  Sch.  Sf  Lef.  12.  14.  Birmingham 
v.Kirooan,  2  id.  444.  The  principle  on  which  interest  is  computed 
on  legacies  from  a  year  after  the  death  of  the  testator,  is  the  pre- 
sarapSon  that  the  property  is  got  in  at  that  time,  and  is  making  in- 
terest. Bourke  v.  Rickets,  M.  1804.  10  Ves.  3d3.  The  old  rule 
d«|lendiiig  on  the  ftmd,  whether  productive  or  barren,  is  exploded. 
Qtbson  V.  B0U9  supra.     Webster  v.  Holly  8  Ff5.413. 
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has  that  time  to  inquire,  till  which  time  they  are  not  payable, 
so  not  to  bear  interest:  which  was  agreed.  A  difference  was 
offered  to  be  made,  that  as  there  was  a  legacy  to  an  infant,  it 
could  not  be  safely  paid,  and  therefore  could  not  bear  interest. 
To  which  it  was  answered  by  the  chief  baron,  that  it  might  be 
safely  paid  into  the  hands  of  an  infant,  having  proper  evidence 
C  376  ]  of  the  payment,  as  in  fVentworth's  Executor,  SIS.  And  by  Carter, 
it  may  be  paid  into  the  hands  of  the  guardian,  having  evidence; 
but  if  he  takes  security  from  the  guardian  which  should  prove 
defective,  there,  as  he  doth  not  rely  on  the  security  the  law  gives, 
he  must  depend  on  that  taken  at  his  peril.  Select  Cases  in  Chan- 
eery,  72.  Bwib,  240. 

June  22,  1743,  Butler  and  Freeman.  The  grandfather  of  tlie 
plaintiff,  by  will,  after  directing  his  debts  and  legacies  to  be 
paid,  gives  all  the  rest  and  residue  of  his  personal  estate  to  his 
grandson  the  plaintiff  at  his  age  of  21,  and  if  he  die  before  ttiat 
age,  then  to  the  defendant  Freeman,  whom  he  makes  his  exe- 
cutor. The  plaintiff  brought  his  bill  for  the  interest  of  the  re- 
sidue, to  be  paid  to  him  during  his  infancy.  The  defendant 
Freeman  by  his  answer  insisted,  that  the  plaintiff  is  not  entitled 
to  it,  unlesss  he  attains  his  age  of  21 ;  but  that  it  ought  to  ac- 
cumulate :  and  if  the  plaintiff  dies  before  21,  that  it  will  equally 
belong  to  the  defendant  with  the  residue*  The  father  of  the 
plaintiff  insisted,  that  the  residue  must  be  confined  to  what  the 
testator  left  at  the  time  of  his  death,  and  that  the  mterest  made 
after  his  death  ought  to  be  considered  as  an  undisposed  part, 
and  go  to  him  as  next  of  kin  to  the  testator,  according  to  the 
statute  of  distribution  :  or  if  the  court  should  be  against  him  in 
this  point,  that  then  he  is  entitled  to  receive  it  for  the  mainte- 
nance of  the  plaintiff.  By  the  lord  chanceUor  Hardwieke :  J  am 
of  opinion,  that  the  plaintiff  is  not  entitled  to  the  interest  that 
arises  from  this  residue ;  and  though  the  words  rest  and  residue 
must  be  confined  to  what  shall  be  found  at  the  death  of  the 
testator,  afler  his  debts,  funeral  expences,  and  legacies  are  paid, 
yet  tliat  the  interest  ought  to  accumulate  till  the  plaintiff  arrives 
at  his  age  of  21,  and  as  often  as  it  amounts  to  a  competent  sum 
to  be  placed  out  by  a  trustee  appointed  by  the  master.  I  am 
not  quite  so  clear  how  the  interest  would  go,  if  the  accident 
should  happen  of  the  plaintiff's  dying  before  2],  whether  to  the 
representative  of  the  plaintiff,  or  to  the  defendant  Freeman :  but 
that  is  not  necessary  to  be  enquired  into  at  this  time.  As  to  the 
father's  claim,  I  am  of  opinion  he  has  no  right  to  the  interest, 
because  the  testator  has  given  all  the  rest  and  residue  of  his  per- 
sonal estate,  so  that  he  cannot  be  said  to  have  left  any  part  un- 
disposed, and  consequently  can  have  no  title  to  it  as  next  of 
kin  under  the  statute  of  distribution.  For  as  the  devise  of  the 
residue  is  contingent,  it  not  vesting  tiU  the  grandson's  age  of  21, 
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tSie  interest  is  so  likewise,  and  must  accumulate  in  the  meani 
time :  nor  can  the  father  by  the  rules  of  this  court  entitle  him* 
self  to  it  as  maintenance  for  the  infant,  because  it  is  given  by  a 
grandfather  to  a  grandson  upon  a  contingency  of  attaining  his 
age  of  21 ;  and  as  nothing  is  said  how  the  produce  of  it  shall 
be  applied,  he  is  not  entitled  as  a  grandson  to  be  maintained 
out  of  the  produce.  The  law  of  nature  obliges  only  fathers  to 
maintain  their  children;  and  unless  the  child,  from  the  mean 
circumstances  of  the  parent,  is  in  danger  of  perishing  for  want, 
the  court  will  not  direct  the  interest  that  shall  be  made  of  a  con- 
tingent legacy  to  be  applied  for  that  purpose :  So  that  unless 
the  parent  is  totally  incapable,  or  under  particular  circumstances, 
as  having  a  numerous  family  of  children,  and  is  bordering  upon 
necessity,  the  law  of  the  land  and  of  nature  make  it  incumbent 
on  the  parent  to  maintain  his  child.  Jn  the  case  oi  Acherley 
and  Vernon^  1  P.  Will.  783,  where  the  testator  Mr.  Vernon  had 
left  6000^.  to  the  plaintiff  his  niece,  to  be  paid  to  her  at  her 
age  of  21,  and  she  insisted  that  the  interest  of  this  money  ought 
to  be  allowed  for  her  maintenance;  lord  Macclesfield  was  of 
opinion,  that  the  interest  in  that  cause  ought  to  follow  the  prin- 
cipal, for  it  was  a  vested  legacy,  and  payable  at  21.  But  there 
it  was  a  sum  of  money  separated  and  detached  from  the  rest  of 
the  estate,  and  a  vested  legacy ;  here  it  is  a  contingent  one,  and 
not  a  specific  sum,  but  of  the  residue  of  his  personal  estate, 
which  makes  a  difference  between  the  cases ;  and  the  father 
likewise  in  the  present  case  possessed  of  a  good  estate,  and  in 
considerable  circumstances.  Therefore  his  lordship  decreed 
the  interest  which  has  arisen  upon  the  residue  of  the  testator's 
personal  estate  since  his  death,  or  which  may  arise,  to  be  paid 
into  the  hands  of  a  trustee,  to  be  laid  out  in  real  or  govern- 
ment securities  as  oflen  as  it  shall  amount  to  a  competent  sum. 
3  Atk.  58. 

July  2,  1744,  Heath  and  Perry.  The  testator  by  his  will 
gave  1000/.  a-piece  to  five  brothers  and  sisters,  (but  who  were 
no  relations  to  him,)  to  be  paid  to  them  at  their  respective  ages 
of  21,  in  case  they  should  respectively  attain  that  age,  and  not 
otherwise ;  and  if  any  of  them  should  happen  to  die  before  they 
attain  their  respective  ages  of  21,  that  then  and  in  such  case  the 
legacy  or  legacies  of  1000/.  so  given  to  them  respectively  shall  be 
void.  The  legatees  brought  a  bill  for  interest  on  their  legacies. 
By  lord  Hardwicke:  Cases  of  this  kind  how  far  a  legatee,  who  is 
not  entitled  to  the  payment  of  the  legacy  immediately,  shall  have 
interest  in  the  mean  time,  depend  upon  particular  circumstances.  [  373  ] 
Some  upon  relationship,  some  upon  the  necessities  of  legatees,  and 
most  of  them  upcm  the  particular  penning  of  wills ;  and  there  is 
hardly  one  case  which  can  be  cited  that  is  a  precedent  for  ano- 
ther.    Some  things  are  certain  in  these  cases ;  for  if  a  legacy 
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is  given  generally  at  marriage,  or  at  21,  then  the  vesting  and 
time  of  payment  are  the  same,  and  shall  not  vest  till  marria^ 
or  21»  To  go  one  step  further;  where  a  legacy  is  actually 
vested,  as  if  given  to  an  infant  payable  at  21,  yet  it  shall  not 
carry  interest,  unless  something  is  said  in  the  will  that  shews 
the  testator's  intention  to  give  interest  in  the  mean  tone.  But 
all  these  cases  are  subject  to  this  exception,  if  it  is  in  the  case 
of  a  child ;  for  then  let  a  testator  give  it  how  he  will,  either  at 
21,  or  at  marriage,  or  payable  at  21,  or  payable  at  marriage, 
and  the  child  has  no  other  provision,  the  court  will  give  interest 
by  way  of  maintenance,  for  they  will  not  presume  the  father 
so  unnatural  as  to  leave  a  child  destitute.  But  in  the  present 
case,  the  legatees  are  mere  strangers  to  the  testator ;  and  nothii^ 
shall  be  taken  out  of  the  estate  for  their  benefit  during  their  non- 
age.    SAtk  101.  (5) 

(5)  A  legacy  payable  at  any  given  time  whatsoever,  does  not  carry 
interest  till  that  time,  whether  it  is  a  vested  interest  or  not :  the  time 
of  payment  must  govern  the  commencement  of  interest,  with  this 
difference  only,  that  a  legacy  given  by  a  parent  to  a  child  shall  carry 
interest  from  the  death  of  the  testator,  on  account  of  the  obligation 
attachin^Df  on  the  person  who  gives  it  to  provide  a  maintenance  for  his 
child.  Crickett  v.  Dolb^,  3  Ves.  10.  Tii/rrell  v.  Tyrrell,  4  Ves.  \i  Cole- 
man  v.  Set/mour,  1  Ves.  211.  But  there  is  no  exception  in  favour  of 
a  toife,  as  for  a  child,  to  the  rule,  that  a  legacy  does  not  bear  in- 
terest before  it  is  payable.  Stent  v.  Robinson^  12  Ves.  461.  L&mndes 
V.  Lowndes,  15  Ves.  301.  Raven  v.  fVaite,  1  fVils.  C.  R.  204>.  And 
in  Wynch  v.  Wynch,  I  Cox,  433.  An  exception  is  made  to  the  rule 
between  parent  and  child,  where  maintenance  till  the  infant  attained 
21  was  provided  out  of  another  fund.  When  legacies  are  charged 
on  personal  estate,  and  interest  is  directed  to  be  paid,  the  court 
formerly  allowed  legal  interest,  Moore  v.  Moore,  1746.  SAtk.iffL 
But  the  rule  that  only  4  per  cent,  is  allowed,  where  the  will  does  not 
mention  interest,  on  portions  charged  on  land,  as  the  land  is  good 
security  for  the  principal,  (ibid.  Guillam  v.  Holland,  2  Atk.  343> 
JVood  V.  Briant,  id.  523.  &c.)  has  been  of  late  years  extended  to  le- 
gacies and  portions  charged  on  personal  estates,  ibid.  1  Ves.  311.  ace. 
contra,  S  Atk.  4f32.f  1  Fe5.  99. 171.  But  where  legacies  were  de- 
vised payable  out  of  money  due  on  mortgage,  when  the  same  should 
be  recovered,  interest  at  the  rate  of  4/.  was  decreed  from  the  death 
of  the  testator,  and  it  was  held  not  to  depend  on  the  time  when  the 
money  was  recovered.  Wood  v.  Penoyre,  13  Ves.  325. 
Payment  A  parent  paying  a  portion  is  presumed  to  intend  performance  of 

of  portions    the  gift  of  a  legacy,  unless  there  is  sufficient  evidence  to  repel  such 
^en  a  sa-    presumption.    Ellison  v.  Cookson,  E.  1790,  2  Bro.  C.  C.  306.  3  id.  61. 
action  of  J  Ves.jun.  100.     Thus  a  portion  given  after  a  legacy  is  not  a  satis- 
^^^'         faction  of  it  where  it  is  expressly  given  in  satisfaction  of  a  different 
claim,  or  where  it  is  given  absolutely,  and  the  legacy  under  limit- 
ations :  neither  can  a  legacy  be  a  satisfaction  for  a  claim  aliundi, 
unless  clearly  expressed  to  be  so  intended.    Baugh  v.  Read,  3  Bro. 
C.  C.  192.     6ut  where  a  father  having  a  legacy  left  to  his  daughter, 
gave  her  more]  than  its  amount  on  her  marriage,  and  she  aoquie^ed 
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r  Supposing  interest  to  be  due,  another  question  arisen,  from 
-wliat  time  the  interest  shall  accrue.  Concerning  which,  in  the 
case  o(  JoUiffe  and  Crevo^  E.  1701,  it  was  determined  as  follows : 
viz.  If  a  legacy  be  devised  generally,  and  no  time  ascertained  for 
the  pajonent,  and  the  legatee  be  an  infant ;  he  shall  be  paid  in- 
Jterest  from  the  expiration  of  the  first  year  after  the  testator's 
death ;  but  it  seems  a  year  shall  be  allowed,  for  so  long  the  statute 
of  distribution  allows  before  the  distribution  be  compellable,  and 
so  long  the  executor  shall  have,  that  it  may  appear  whether  there 
be  any  debts :  but  if  the  legatee  be  of  full  age,  he  shall  only  have 
interest  from  the  time  of  his  demand  after  the  year;  for  no  tim0 
of  payment  being  set,  it  is  not  payable  but  upon  demand,  and  he 
shall  not  have  interest  but  from  the  time  of  his  demand :  other*- 
wise  it  is  in  case  of  an  infant,  because  no  laches  are  imputed  to 
him.  But  where  a  certain  legacy  is  left  payable  at  a  day  cer- 
tain; it  must  be  paid  with  interest  from  that  day.  2Salk.  415. 
Prec.  Cha.  161. 

And  in  the  case  of  Maarmell  and  Wettenhall^  T.  1 723  ;  the  fol- 
lowing points  were  resolved,  1.  If  one  gives  a  legacy  charged 
upon  land,  which  yields  rents  and  profits,  and  there  is  no  time  of 
payment  mentioned  in  the  will ;  the  legacy  shall  carry  interest 
irom  the  testator's  death,  because  the  land  yields  profit  firom  that  C  379  ] 
time.  2.  But  if  a  legacy  be  given  out  of  a  personal  estate,  and 
no  time  of  payment  mentioned  in  the  will ;  this  legacy  shall  carry 
interest  only  from  the  end  of  the  year  after  the  death  of  the  tes- 
tator. 3.  If  a  legacy  be  given,  cnarged  upon  a  dry  reversion ; 
here  it  shall  carry  interest  only  from  a  year  after  the  death  of  the 
testator,  a  year  being  a  convenient  time  for  sale.  4.  If  a  legacy 
be  given  out  of  a  personal  estate,  consisting  of  mortgages  carrying 
interest,  or  of  stocks  yielding  profits  half  yearly ;  it  seems  in  this 
case  the  legacy  shall  carry  interest  from  the  death  of  the  testator. 
B.  If  a  legacy  be  brought  into  court,  and  the  legatee  hath  notice 
of  it,  so  mat  it  is  his  fault  not  to  pray  to  have  the  money,  or  that 
the  money  should  be  put  out;  the  legatee  in  such  case  shall  lose 
the  interest  from  the  time  the  money  was  brought  into  court :  but 
if  the  money  was  put  out,  the  legatee  shall  have  the  interest 
which  the  money  put  out  by  the  court  did  yield.  2  P.  Will,  26.  (c) 

during  her  life,  the  legacy  cannot  be  demanded  after  his  death.  Seed 
V.  Bradford,  1  Ves.  501.     See  2  Vem.  484.   3  Atk.  76. 

(c)  Where  a  parent  gives  a  legacy  to  a  child  unprovided  for,  the 
child  shall  have  interest  from  the  day  of  the  parent's  death.  Per  sir 
L.  Keni/on,  M.  R.  in  Cari/  v.  Askew,  2  Bro.C.  C.  59.  And  in  Green  r. 
Pigoty  1  Bro.  C  C.  103.,  a  legacy  being  given  to  a  female  infant,  ta 
be  paid  at  21,  or  marriage,  with  interest  at  4  per  cent,  (but  if  she 
died  before,  to  sink  into  the  residue) ;  lord  Thurlouo  C.  ordered  the 
money  to  be  paid  into  the  Bank,  in  order  to  secure  the  legacy ;  and 
if  greater  interest  was  made,  that  it  should  be  for  the  benefit  of  tl\& 
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As  to  the  qtuifdwn  of  interest,  the  determinations  have  been 
various:  in  the  case  of  GuUlam  and  Holland^  Oct  14.  I?*! ; 
lord  Hardwicke  said,  where  a  portion  is  charged  upon  land,  and 
the  will  doth  not  mention  interest,  the  court  will  liot  pve  any 
more  than  4  per  cent,  though  the  legal  interest  is  5  per  cent,,  amd 
this  rule  hath  also  been  extended  to  the  cases  of  legacies  and  por- 
tions charged  upon  personal  estate.     2Atk.  343. 

In  the  case  of  Incledon  and  Northcote,  Mar.  2.  1 746 ;  lord 
Hardmcke  said  at  first,  as  no  more  had  been  allowed  for  many 
years  than  4  per  cent,  interest  to  children  for  maintenance,  he  did 
not  care  to  break  through  the  rule;  but  afterwards,  in  consider- 
[  380  ]  ation  of  the  interest  of  money  being  altered  lately,  mortgages 
being  then  at  four  and  a  half,  and  several  at  five  per  cent.,  he 
ordered  the  children  should  have  four  and  a  half  per  cent,  inte- 
rest.    3  Atk.  438. 

In  Bryant  and  Speke,  Dec.  6.  1 748 ;  lord  Hardwicke  said,  the 

f general  rule  is,  that  legacies  out  of  real  estate  carry  one  per  cent, 
ower  than  legal  interest ;  but  if  out  of  personal  estate,  because  of 
the  higher  interest  of  money  than  land,  it  shall  cany  the  legsl 
interest,  unless  particular  circumstances  induce  the  court  to  vary 
therefrom.  And  this,  he  said,  was  in  conformity  to  the  ecclesias^ 
tical  court,  which  gives  legal  interest  upon  legacies  out  of  per- 
sonal estate.     1  Vez.  171. 

In  Beckford  and  Tobin,  Nov.  4.  1749 ;  it  was  said  by  the  lord 
chancellor  Hardwicke,  that  in  general  the  court  exercises  as  large 
a  discretion  as  to  the  rate  of  interest  upon  legacies,  where  interest 
is  not"  particularly  given,  as  in  any  case;  and  that  it  is  difficult  to 
reduce  it  to  a  certain  rule.  The  most  general  rule  hath  been, 
between  interest  of  legacies  charged  on  land,  and  on  personal  es- 
tate ;  and  where  nothing  more,  the  court  has  said,  that  land  nevo* 
produces  profit  equal  to  the  interest  of  money,  and  will  follow  thfe 
course  of  things,  and  give  interest,  where  charged  on  land,  one  per 
cent,  lower  than  the  legal  interest.  So  it  was  when  the  legal  interest 
was  at  six ;  but  in  general,  where  a  legacy  is  out  of  personal  es- 
tate, the  court  gives  five ;  and  unless  tinat  i-,  toKcn  to  be  a  sort  of 
rule,  there  will  be  no  distinction  between  thitm.  Nevertheless, 
in  the  present  case,  the  fimd  out  of  which  the  interest  was  to  arise 
yielding  no  more  than  four,  the  court  allowed  but  four  per  cent. 
1  Vez.  308. 

Sitwell  V.  Bernard.  The  general  rule  is,  that  legacies  (where 
no  interest  is  given  by  the  will)  shall  carry  interest  at  four  per 
cent,  only  from  the  end  of  a  year  after  tlie  death  of  the  testator, 

child.  But  an  executor  cannot  appropriate  a  legacy  in  this  manner, 
without  the  direction  of  the  court ;  for  if  the  stock  fall  in  value,  his 
estate  must  make  good  the  difference.  Cotvper  v.  Douglas,  1  Bro.  C. 
C.231.    [See  378.  no<f  S.] 
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(except  where  it  is  given  by  way  of  maintenance)  though  the-flmi} 
produces  more.     6  Ves.  520. 

M>  1733.  Ferrers  quA.  Ferrers,  The  countess  dowager  of  Fer- 
rers was  by  settlement  and  will  of  her  late  husband,  earl  Robert^ 
entitled  to  a  jointure  estate  of  1000/.  a  year,  but  was  kept  out  of 
possession  by  earl  Washington,  the  son  of  earl  Robert  by  a  for- 
mer venter;  and  now  insisted  upon  the  arrears,  and  interest, 
from  the  time  of  her  husband's  death ;  comparing  it  to  the  case  of 
arrears  of  an  annuity,  or  rent  charge,  which  are  decreed  to  be 
paid  with  interest.  By  Talbot  lord  chancellor.  The  arrears  of 
^n  annuity  or  rent  charge  are  never  decreed  to  be  paid  with  in- 
terest, but  where  the  sum  is  certain  and  fixed ;  and  also  where 
tnere  is  either  a  clause  of  entry,  ov  nomine  poerus^  or  some  penalty 
i^pon  the  grantor  which  he  must  undergo,  if  the  grantee  sued  at 
law :  and  which  would  oblige  him  to  come  into  this  court  for  re- 
lief which  the  court  will  not  grant  but  upon  equal  terms,  and 
those  can  be  no  other  but  decreeing  the  grantor  to  pay  the  ar- 
rears, with  interest  for  the  time  during  which  the  payment  was  C  381  3 
withheld ;  but  interest  for  the  rents  and  profits  of  an  estate  was 
never  decreed  yet,  the  same  being  entirely  uncertain.  And 
though  it  may  be  said,  that  the  lady  is  entitled  to  an  estate  of 
1000/.  a  year,  yet  that  is  not  sufficiently  certain;  being  only  a 
perception  of  the  profits  of  an  estate,  which  are  not  to  be  paid  at 
any  one  certain  time,  but  only  as  the  tenants  of  the  land  bring 
them  in,  some  at  one  time,  some  at  another.     Cas,  Talb.  2. 

7.  M.  16.  C  2.     Bennesey  and  Parrot,     A  legacy  was  made  Mainte- 
payable  at  the  age  of  twenty-one  years.     The  legatee  by  his  °^^^* 
guardian  brought  a  bill  against  the  executor  for  maintenance,  how  far  to 
suggesting  that  he  had  none.     The  executor  demurred ;  for  that  be  allowed, 
the  plaintiff  was  under  age,  and  the  legacy  was  not  payable  till 
twenty-one,  and  therefore  no  cause  of  suit.     But  the  demurrer 
was  over-ruled.     1  Cha,  Ca,  60. 

jE.  1722.  Harvey  vluA  Harvey.  The  testator  being  seised  of 
a  real  estate,  and  possessed  of  a  personal  estate,  and  having 
several  children,  deviseth  all  his  real  and  personal  estate  to  his 
eldest  son,  charging  the  same  with  1000/.  a-piece  to  all  his 
younger  children,  payable  at  their  respective  ages  of  21 ;  but  in 
the  will  no  notice  is  taken  of  maintenance  for  the  younger  chil- 
dren in  the  mean  time.  The  younger  children  bring  meir  bill, 
in  order  to  recover  interest,  or  some  maintenance  during  their 
in&ncy.  Upon  which,  the  master  of  the  rolls  decreed,  that  the 
younger  children  should  recover  maintenance.  He  observed, 
that  mese  being  vested  legacies,  and  no  devise  over,  it  would  be 
extreme  hard  mat  the  children  should  starve,  when  intitled  to  so 
considerable  legacies,  for  the  sake  of  their  executors  or  adminis- 
trators, who  in  case  of  their  deaths  would  have  the  said  legacies. 
That  in  this  case,  the  court  would  do,  what  in  common  presump- 
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tion  the  father  (if  living)  would  and  ought  to  have  done^  which 
was,  to  provide  necessaries  for  his  children.  That  a  court  of 
equity  would  make  hard  shifts  for  the  provision  of  children  ;  as 
where  younger  children  were  left  destitute,  and  the  eldest  an  in- 
fant, equity  would  make  such  a  liberal  allowance  to  the  guardian 
of  the  eldest,  as  that  he  might  thereout  be  enabled  to  mamtain  all 
the  children  ;  and  for  the  same  reason  the  court  would  likewise 
take  a  latitude  in  this  case ;  that  since  interest  was  pretty  much 
in  the  breast  of  the  court,  though  the  will  were  silent  with  regard 
to  that,  yet  it  should  be  presumed  that  the  father,  who  gave  these 
[  382  ]  legacies,  intended  they  should  carry  interest,  if  the  estate  would 
bear  it ;  for  every  one  must  suppose  it  to  have  been  the  intention 
of  the  father,  that  his  children  should  not  want  bread  during  their 
infancy :  that  for  this  reason  it  had  been  held,  that  though  a 
legacy  were  devised  over  in  case  of  the  legatee's  dying  before 
twenty-one,  yet  the  infant  legatee  ought  to  have  interest  allowed 
him  during  his  infancy,  in  order  for  his  maintenance;  with  this 
difference  only,  that  where  the  estate  has  appeared  to  be  small, 
the  court,  in  whose  discretion  it  always  lies  to  determine  the 
quantum  of  interest,  has  ordered  the  lower  interest :  and  it  seemeth 
that  if  one,  not  a  parent,  gives  a  legacy  to  an  infant,  payable  at 
twenty-one,  without  any  devise  over,  and  the  infant  has  nothing 
else  to  subsist  on ;  the  court  will  order  part  of  this  legacy,  in 
order  to  provide  bread  for  the  infant,  to  be  paid  presently, 
allowing  interest  for  the  same  to  the  person  paying  it,  out  of  the 
remaining  principal  ;  though  this  is  done  very  sparingly. 
2  P.  Will.  21. 

M.  1684.  Barlow  and  Grant.  Upon  a  bill  for  100/.  legacy 
given  to  a  child,  the  defendant  insisted  upon  an  allowance  of 
16/.  a  year,  for  keeping  the  legatee  at  school.  It  was  objected, 
that  only  the  bare  interest  of  the  money  ought  to  have  been  ex- 
pended in  his  education,  and  not  to  have  sunk  the  principal,  as 
in  this  case  the  defendant  had  done.  But  the  lord  keeper 
thought  it  fit  and  reasonable  to  be  allowed ;  and  said,  the  money 
laid  out  in  the  child's  education  was  most  advantageous  and 
beneficial  for  the  infant,  and  therefore  he  should  make  no  scruple 
of  breaking  into  the  principal,  where  so  small  a  sum  was  devised, 
that  the  interest  thereof  would  not  suffice  to  give  the  legatee  a 
competent  maintenance  and  education ;  but  in  case  of  a  legacy 
of  1000/.,  or  the  like,  there  it  might  be  reasonable  to  restrain 
the  maintenance  to  the  interest  of  the  money.     1  Vem.  255. 

But  if  the  legacy  is  devised  over,  it  seemeth  to  be  otherwise; 
and  that  the  court  in  such  case  will  not  diminish  the  principal, 
but  only  allow  the  interest  thereof  to  the  first  legatee,  imtil  thfi 
time  that  the  legacy  shall  become  payable.  1  Cka.  Ca.  Leech 
and  Leech,  H.  26  4*  27  C.  2.  Prec.  Cha.  195.  Brewin  and  Brewifh 
E.  1702. 
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Alsa  a  legacy  in  the  hands  of  the  father  given  to  his  children 
by  a  relation  or  other,  shall  not  be  diminished  by  the  father ; 
.because  he  is  obliged  to  maintain  his  own  children :  As  in  the 
case  of  Darley  and  Darlei/y  Dec.  6.  174j6.  A  bill  was  brought 
by  the  plaintiff  for  two  legacies  of  50/.  each,  left  to  himself  and  [  S8S  J 
bis  sister  under  the  will  of  their  grandfather,  and  for  the  interest 
that  has  been  made  thereof.  The  sister's  legacy  he  claims  by 
assignment  from  her.  The  defendant,  being  executor  to  the 
father,  insists  he  is  not  obliged  to  account  to  the  plaintiff  for 
principal  or  interest,  one  hundred  and  five  pounds  being  ex- 
pended for  putting  him  out  apprentice,  and  much  more  than 
fifty  pounds  in  the  maintenance  and  clothing  of  the  sister.  By 
the  lord  chancellor  Hardwicke :  Where  legacies  are  given  to  a 
child  by  a  relation,  a  father  cannot  make  use  of  such  legacy  in 
maintenance  of  the  child,  but  must  provide  for  him  out  of  hi3 
own  pocket :  nor  can  he  set  him  out  in  tlie  world,  or  put  him 
out  an  apprentice,  or  clerk,  with  the  money  arising  from  the 
legacy :  and  if  he  does,  he  shall  not  be  allowed  it  And  he  or^- 
dered  interest  to  be  computed  on  tlie  legacies  given  to  the 
plaintiff  and  his  sister,  from  the  time  they  respectively  attained 
their  ages  of  twenty-one,  at  5  per  cent,^  and  that  what  shall  be 
found  due  for  principal  and  interest  of  these  legacies  be  paid  by 
the  defendant  to  the  plaintiff,  he  having  admitted  asse^  of  the 
&ther  for  that  purpose.     3  Atk,  399. 

Aynsnwrth  v.  Pratchett  In  this  case  the  testatord  evised  his: 
real  and  personal  estate  to  trustees,  upon  trust  to  pay  to  his  wife 
fi>r  her  life  such  annual  sum,  as  would,,  with  the  rents  and  profits  of 
his  estate  settled  upon  her,  make  up  100/.  perannunij  and  for  the 
maintenance  of  his  children  the  further  sum  of  30/.  per  annum 
each,  so  long  as  they  should  remain  under  her  care.  His  daughter 
was  entitled  to  1000/.  under  the  will,  as  her  fortune  at  the  age 
of  twenty-one,  and  the  residue  was  to  be  divided  amongst  his 
sons  with  survivorship.  An  increase  of  maintenance  was  ordered 
on  the  ground  of  the  allowance  under  the  will  being  insufficient. 
13  Ves.  321. 

8.  Nov.  4.  1684.     Palmer  and  Trevor.     Morley  devised  100/.  Fkyment 
to  his  daughter  Eliz.  Palmer,  dufeme  c&oert,  and   dies.      The  ^^feme 
executor  pays  it  to  Elizabeth,  who  spends  it  in  her  own  main-  ^^*"^^' 
t^iance.  Her  husband  sues  for  it ;  and  the  question  was,  whether 
this  was  a  good  payment  to  the  wife,  it  being  in  proof  that  at 
the  time  of  making  the  will.  Palmer  and  his  wife  lived  apart, 
and  the  husband  did  not  allow  her  maintenance ;  and  so  it  is  a 
strong  presumption  that  the  devisor  intended  this  for  her  separate 
use.     By  the  lord  keeper :  If  it  had  been  so  given  in  express 
terpis,  the  payment  to  her  had  been  good ;  but  as  it  i^,  the  hus- 
band must  have  it  decreed :  he  said,  that  in  case  where  a  tenant 
paid  his  rent  to  his  landlady,  not  knowing  that  sk^  was  married,, 
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yet  the  husband  made  him  pay  it  over  again,  and  no  help  for  it 
Moreover  the  will  appointing  the  legacy  to  be  paid  within  six 
months  after  the  testator's  decease ;  the  lord  keeper  decreed  the 
husband  interest  from  that  time,  but  if  no  time  limited,  no  in- 
terest. 1  Veim.  261.  {d) 
[  384  ]  9.  In  the  case  of  Grove  and  Banson^  M.  2 1  Car.  It  is  said 
^unty  to  generally,  that  an  executor  is  not  bound  to  pay  a  legacy,  without 
security  to  refund,  in  case  there  be  a  defect  of  assets.  1  Cha. 
Cas.  14j9. 

And  in  the  case  o(  Noel  and  Robinson,  M.  1682,  it  was  said, 
that  if  they  give  sentence  in  the  ecclesiastical  court  for  the  pay- 
ment of  a  legacy,  a  prohibition  will  lie,  unless  they  take  security 
to  refund  in  case  of  insufficiency  of  goods  to  discharge  debts,  and 
the  like;  for  a  diminution  of  legacies  is  to  be  made  pro  rata, 
if  the  testator's  estate  will  not  extend  to  pay  them  alL  2  Veni. 
358.     3  Bac.  Abr.  483.     jh/L  Par.  343. 

And  Mr.  Oughton  says.  If  the  testator  hath  given  bond  with 
any  person,  for  the  payment  of  a  debt  after  certain  years  to  come, 
or  for  the  performance  of  any  covenants  or  contracts  at  a  ftiture 
day ;  although  the  executor  in  this  case  hath  goods  in  his  hand^ 
sufticient  to  pay  the  legacies,  yet  if  the  said  sum  for  which  the  tes- 
tator was  bound  is  not  paid,  or  the  said  covenants  be  not  fulfilled, 
in  such  case,  the  executor  for  his  indemnity  may  offer  judicially 
the  legacy  upon  this  condition,  that  the  legatary  first  give  proper 
security  to  keep  him  indemnified  with  respect  to  the  debts  and 
covenants  aforesaid,  at  least  proportionably,  regard  being  had  to 
the  other  legacies.  Which  if  the  legatary  shall  refuse,  the  ex- 
ecutor may  leave  the  same  with  the  register  upon  the  condition. 
1  Ought.  369,  370. 

The  form  of  which  security  to  be  given  as  aforesaid,  may 
be  thus : 

"  Know  all  men  by  these  presents,  &c."  (as  in  the  com- 
mon form  of  bonds) : 

"  Whereas  E.  F.,  late  of deceased,  did  on  the day 

ii  of duly  make  and  execute  his  last  will  and  testament,  and 

"  did  therein,  amongst  other  legacies,  give  and  bequeath  unto 

"  the  above-bounden  A.  B.  the  sum  of and  therein  and 

•*  thereof  did  name  and  appoint  the  above-named  C.  D.  executor, 

**  who  hath  proved  the  same  in  the  consistory  court  of and 

"  taken  upon  himself  the  execution  thereof:  And  whereas  the 


the 


be  maae  on  ner.  rfroxvn  v.  j^iton,  ^  i^.  wms.  'zxrz.  citea  supra,  _ 
note,  A  legacy  to  a  married  woman,  subject  of  a  foreign  state,  was 
decreed  to  be  paid  to  the  husband,  to  whom  it  would  by  the  law  of 
that  country  belong.     Campbell  v.  French^  3  Ves.  821. 
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• 

*'  said  C.  D.  hath,  at  the  request  of  the  said  A.  B.9  actually  paid 

to  him  the  said  A.  B.  the  whole  legacy  of  —  although  there 

may  be  cause  to  apprehend  a  deficiency  of  assets  for  payment 
"  of  the  other  legacies.  The  condition  of  this  obligation  is 
**  such,  that  if  such  deficiency  shall  actually  and  honajide  happen, 
**  the  said  A.  B.,  his  executors  or  administrators,  shall  within  — 

days  next  after  request  in  that  behalf  to  him  made,  refund  and    [  S85  '\ 

pay  back  unto  him  the  said  C.  D.,  his  executor  or  executors, 
^^  administrator  or  administrators,  his  or  their  rateable  part  or 
*'  share  of  such  deficiency.  Then  this  obligation  to  be  void, 
"  otherwise  of  force." 

And  in  a  court  of  equity,  common  justice  will  compel  a  legatee 
to  refimd,  although  no  security  hath  been  given  for  that  purpose. 
1  Vem.  93,  94. 

And  by  the  lord  chancellor  Hardwicke,  legatees  are  not 
obliged  to  give  security  to  refimd  upon  a  deficiency  of  assets. 
1  Atk.  491.     1  Vez.  342. 

And  the  rule  is,  where  an  executor  pays  a  legacy,  the  pr&« 
sumption  is,  that  he  hath  sufficient  to  pay  all  legacies,  and  the 
court  will  oblige  him,  if  solvent,  to  pay  the  rest,  and  not  permit 
him  to  bring  a  bill  to  compel  the  legatee,  whom  he  voluntarily 
paid,  to  refund;  although,  if  the  executor  prove  insolvent,  so 
that  there  is  no  other  way,  the  court  wiU  admit  a  bill  by  the 
other  legatees  to  compel  that  legatee  to  refund.     2  Vez,  194. 

10.  The  ancient  law  was,  that  if  a  man  bequeath  20/.  to  one,  If  assets 
and  20/.  to  another,  and  20/.  to  a  third,  and  makes  his  executor  f**^  ^j^^ 
and  dies,  having  goods  but  to  the  value  of  20/.  in  all ;  of  which  gggg  1^-^. 
goods  the  executor  maketh  an  inventory :  in  this  case  he  may  tees  shaU 
pay  which  of  the  three  he  pleaseth  his  whole  legacy,  and  the  **^*®' 
other  two  are  without  remedy :  or  he  may,  if  he  please,  pay 
every  one  of  them  a  rateable  part:  and  in  case  the  executor 
make  no  inventory,  yet  he  is  chargeable  no  further  than  the 
value  of  the  goods ;  and  so  if  every  legatary  in  such  case  should 
sue  him,  they  must  prove  sufiiciency  01  goods,  or  otherwise  they 
shall  get  nodiing.     Curs.  186.  (6) 

But  Mr.  dark  says  (agreeably  to  the  rule  in  the  courts  of 
equity),  If  after  payment  of  the  debts  and  funeral  expences  there 
be  not  sufficient  for  all  the  legataries,  there  must  be  a  pro- 
portionable distribution  according  to  the  quantity  of  each  legacy. 
1  Ought.  366. 

And  Dr.  Swinburne  says.  If  the  executor  do  make  an  inventory 
according  to  the  laws  and  statutes  of  this  realm ;  then  he  need  not 

(6)  Suit  for  a  legacy  brought  by  legatees  against  an  executor  was 
not  sustained,  where  a  certain  deduction  was  necessary  to  be  made 
for  testator's  debts.  Clarke  and  Clarke  v.  Douce  and  Eagleton^  2  PhiU. 
Rep.  335. 
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pay  to  any  legatary  his  whole  legacy,  though  he  be  first  named 
in  the  will,  in  case  there  is  not  sufficient  to  answer  unto  every 
legatary  his  whole  legacy;  but  may  retain  a  rateable  part  or 
proportionable  deduction  from  every  legacy;  saving  in  certain 
cases :  whereof  one  is,  when  some  special  thing  is  bequeathed, 
as  the  testator's  signet,  or  his  white  horse ;  which  special  l^acy 
[  S86  ]  (as  some  do  deem)  is  to  be  satisfied  and  paid  wholly  without 
diminution,  in  respect  of  any  other  general  legacies,  or  of  lega- 
cies which  consist  in  quantity.  Another  case  is,  when  the  fether 
doth  bequeath  sometiiing  to  his  daughter  for  her  dower,  or 
towards  her  marriage.  Another  is,  when  the  testator  doth  be- 
queath any  thing  in  satisfaction  or  recompence  for  some  injury 
by  him  done,  or  of  goods  evil  gotten.  For  those  legacies  are 
not  to  be  diminished  by  reason  of  other  general  legacies,  or  lega- 
cies consisting  in  quantity,  which  shall  remain  wholly  unsatisfied, 
rather  than  those  aforesaid  legacies  shall  be  diminished;  and 
consequently  in  these  cases,  it  is  not  in  the  power  of  the  executor 
to  gratify  any  other  legatary  at  his  election.     Swin,  227,  228. 

And  he  says,  further,  that  if  the  executor  enter  to  the  testator's 
goods,  and  will  make  no  inventory  thereof,  then  may  every  lega- 
tary recovery  his  whole  legacy  at  his  hands ;  for  in  this  case  me 
law  presumeth,  that  there  is  sufficient  goods  to  pay  all  the  lega- 
cies, and  that  the  executor  doth  secretly  and  fi*audulently  subtract 
the  same :  whereas,  otherwise,  the  executor  is  presumed  not  to 
have  any  more  goods  which  were  the  testator's  than  are  described 
in  the  inventory,  the  same  being  lawfiilly  made.    Swin.  228,  229. 

And  although  the  testator  made  no  provision  for  refunding^ 
yet  the  common  justice  of  a  court  of  equity  will  compel  a  legatee 
to  refund ;  and  it  is  certain  that  a  creditor  shall  compel  a  legatee, 
and  that  one  legatee  shall  compel  another  to  refund,  where  there 
is  a  defect  of  assets.  [_Noel  v.  Robinson.']  1  Vem.  94?.  [2  Cha, 
R.  248.  2  Cha.  Ca.  145.  1  Vem.  90.  453.  460.  S.  C.  Ho^es 
V.  Waddington,  2  Ventr.  360.  S.  P.  Newman  v.  Barton^  2  Vem. 
305.  S.  P.] 

And  even  if  one  of  the  legatees  get  a  decree  for  his  legacy, 
and  is  paid,  and  aflerwards  a  deficiency  happens ;  the  legatee  who 
recovered  shall  refund  notwithstanding.     Anon.  1  P.  Will.  495. 

But  if  the  executor  had  at  first  enough  to  pay  all  the  l^acies, 
and  afi;erwards,  by  his  wasting  the  assets,  occasions  a  deficiency; 
the  legatee  who  has  recovered  his  legacy,  shall  have  the  advantage 
of  his  legal  diligence,  which  the  other  legatees  neglected  by  not 
bringing  their  suit  in  time.     Id. 

Ajid  although  a  legatee  shall  refund  against  creditors,  if  there 
be  not  sufficient  assets  to  pay  all  the  debts  [1  Vem.  162.];  and 
likewise  against  legatees,  where  all  of  them  have  not  an  equal 
[  387  ]  share,  in  regard  of  assets  falling  short;  yet  it  hath  been  said,  that 
an  executor  himself  shall  never  bring  a  legacy  back  when  he 
hath  once  assented  to  it,  unless  he  paid  the  debts  of  the  testator 
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by  compulsion.      M.  1682.     Noel  and  Robinson^   1  Vem,  90. 
2  Ventr.  358. 

And  the  author  of  the  Law  of  Executors  saith,   that  if  an 
executor  voluntarily  pay  a  legacy,  and  afterwards  debts  appear, 
he  cannot  compel  the  legatee  in  equity  to  refund.     Law  of 
-Er.  186.(7) 

But  more  particularly,  the  author  of  the  Law  of  Testaments 
observeth,  that  if  an  executor  applies  the  assets  in  satisfaction  of 
legacies,  and  afterwards  debts  appear,  of  which  he  had  no  notice 
at  the  time  of  paying  the  legacies,  he  may  compel  the  legatees  to 
refund.  Nelthorpe  v.  HiU^  1  Cha.  Cas.  136.  So  he  may,  if 
compelled  by  a  decree  in  chancery  to  pay  legacies :  but  if  an 
executor  voluntarily  pays  a  legacy,  and  afterwards  assets  prove 
deficient  to  pay  the  other  legacies ;  neither  the  executor  nor  any 
of  the  other  legatees  shall  compel  such  legatee  to  refund.  New- 
man V.  Barton,  2  Vem.  205.     Imw  of  Test.  260,  261.  (8) 

But  in  the  case  of  Noel  and  Jtobinson^  before  mentioned,  it  was 
said  by  the  lord  chancellor  to  be  a  point  not  as  yet  determined, 
whether  the  executor  himself,  after  he  hath  once  voluntarily  as- 
sented to  a  legacy,  shall  compel  the  legatee  to  refund.   1  Vem,  94. 

And  in  the  case  of  Davis  and  Davis,  E,  4?  G.  On  a  bill  by  an 
executor  against  a  legatee,  to  refund  a  legacy  voluntarily  paid 
him  by  the  executor,  the  assets  falling  short  to  satisfy  the  tes- 
tator's debts ;  it  was  decreed  by  Sir  Joseph  Jekyll,  master  of  the 
rolls,  that  the  defendant  should  refund  to  the  plaintiff;  and  that 
an  executor  may  bring  a  bill  against  a  legatee  to  refund  a  legacy 
voluntarily  paid  him,  as  well  as  a  creditor ;  for  the  executor,  pay- 
ing a  debt  of  the  testator  out  of  his  own  pocket,  stands  in  the 
place  of  the  creditor,  and  has  the  same  equity  against  a  legatee 
to  compel  him  to  refimd.     Viner,  Devise,  Q.  d.  35. 

So  where  a  specific  legacy  is  devised,  the  legatee  must  have  it  Specific 
entire,  though  there  are  not  suflScient  assets  to  pay  the  rest  of  the  ^«^  ^^ 
legacies  {e):  But  if  100/.  is  devised  to  one,  and  several  money 

(7)  But  must  personally  answer  an  unsatisfied  legatee.  Vintner 
v.  Pix,  ICh.  R.  133.  Tilst/  v.  Throckmortony  2Ch.Ca.  132.  And  there- 
fore the  executor  is  always  to  be  made  a  party  to  a  suit  against 
legatees  for  refunding,  on  deficiency  of  assets.  Nelthorpe  v.  Hill, 
I  Ch.  Ca.  136.   Hixon  v.  Withaniy  ib.  248. 

8)  Hodges  V.  Waddington,  2  Ch.  Ca.  9.  A  legatee  voluntarily  paid 
by  the  executor  need  not  refund,  unless  the  executor  becomes  in- 
solvent.    Orr  V.  Kaimesy  2  Ves.  194. 

(e)  If  one  gives  a  specific  legacy  of  a  horse,  diamond,  or  land, 
and  also  a  pecuniary  legacy,  and  there  are  not  assets  to  pay  both ; 
the  specific  legatee  shall  be  preferred,  and  have  his  whole  legacy : 
for  were  the  executor  to  make  him  contribute  towards  the  pecuniary 
legacy,  this  would  be,  pro  tanto,  to  make  such  specific  legatee  buy 
his  legacy,  against  the  manifest  intention  of  the  testator.     Clifton  v. 
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legacies  to  others,  and  the  testator  directs  that  the  legacy  of  lOOf* 
shall  be  paid  in  the  first  jplace ;  yet  if  the  other  legacies  fisdl  short, 
the  legatee  of  100/.  must  make  a  proportionable  abatement  of  this 
legacy.     H,  1681.     Bratsm  and  AUen^  1  Vem.  31. 

In  the  case  oiBUmer  and  Morret^  July  10.  1752;  Lands  were 
devised  to  trustees  to  be  sold,  for  payment  of  debts  and  legacies ; 
the  testator  afterwards  gives  to  his  wife  a  general  legacy  of  500/., 
to  be  paid  to  her  immediately  after  his  decease,  out  of  the  first 
money  that  should  be  got  in  after  his  death.  It  was  insisted  this 
[  889  ]  500/.  legacy  should  not  abate  in  proportion  with  others,  from  the 
particular  directions  attending  it.  By  lord  Hardwicke :  Cases  of 
this  kind,  of  a  claim  by  pecuniary  legatees  of  a  priority  of  satis- 
&ction,  so  as  not  to  abate  in  proportion  with  others,  seldom  come 
before  the  court;  and  there  are  fewer  in  which  the  court  has 
given  way  to  claims  of  that  kind :  there  must  be,  therefore,  very 
strong  words  to  induce  the  court  to  give  way  to  it;  for  in  most 

Burty  1  P.  Wms.  678.  But  if  the  question  is  between  two  or  more 
specific  devisees,  they  shall  contribute  equally  on  a  deficiency  of  assets: 
Thus  one  seised  in  fee  of  land,  and  possessed  of  a  lease  for  years,  de- 
vised the  fee  to  A.  and  the  lease  to  B.,  and  died  indebted  by  bond ; 
on  a  deficiency  of  assets,  both  devisees  were  ordered  to  contribute 
to  the  payment  of  the  bond,  but  the  simple  contract  debts  to  fall  on 
the  leasehold  estate.  Long  v.  Shorty  1  P,  fVms.  403.  But  had  the 
fee  been  mortgaged,  A.  would  have  taken  it  cum  onere.  In/ray  Oneal 
V.  Meade,  unless  the  testator  had  added  **  after  payment  of  all 
debts."  Carter  v.  Bamardistouy  1  P.  fVms.  505.  in  which  case  the 
specific  devisees  of  land  incumbered,  and  land  unincumbered,  shall 
contribute  to  discharge  the  mortgage.  [And  see  Bridgm.  Dig.  tit. 
Legacy y  V.  VII.]  But  where  the  question  was  not  between  two 
specific  devisees,  but  a  specific  devisee  of  land  incumbered  by  mort- 
gage, and  the  heir  taking  by  descent,  lord  Hardmckcy  C.  after  great 
consideration  decreed  that  the  land  devised  should  be  exonerated 
out  of  the  real  assets  descended.  Gallon  v.  Hancocky  2  Aik.  4fS0. 
If  lands  be  devised  to  pay  debts,  a  legatee,  whether  specific  or  pecu- 
niary, shall  be  paid  out  of  the  lands,  if  the  simple  contract  creditors 
have  exhausted  the  personalty.  Hasletoood  v.  Pope,  3  P.  JVms.  S22. 
In  order  to  give  effect  to  these  rules  for  the  payment  of  legacies,  the 
court  either  makes  an  equitable  arrangement  of  the  assets  in  the 
Marshal-  nature  of  marshalling  them  ;  that  is,  if  there  are  two  claimants,  one 
ling  assets,  of  whom  can  resort  to  the  real  estate,  and  the  other  cannot,  directs 
[See  ante,]  the  first  to  resort  to  that  fund  on  which  the  second  has  no  lien ;  or, 
if  the  first  receive  satisfaction  out  of  the  personalty,  allows  the  second 
to  stand  in  his  place,  pro  tanto,  against  the  real  estate.  But  the 
court  does  not  primarily  subject  any  fund  to  a  claim  to  which  it  is 
not  subject  by  the  nature  of  the  claim.  See  the  cases  cited  by  Mr. 
.  Coxey  in  his  note  to  the  case  of  Clifton  v.  Burty  1  P.  Wms,  679. ;  and 
as  to  what  is  a  sufficient  description  to  render  a  legacy  specific,  see 
the  cases  collected  by  Mr.  Fonblangue  in  his  note  to  Treai*  qfEq» 
JB.4f.Pt.l.c.2.i5. 
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cases,  the  court  has  disclaimed  the  laying  weight  on  particular 
words,  as  the  saying  imprimisj  or  in  the  Jirst  place,  or  a  direction 
for  the  time  of  payment;  because  if  the  court  was  upon  such 
grounds  to  give  a  preference  to  one  pecuniary  legatee,  there 
would  be  no  end  of  it,  considering  the  variety  of  expression,  and 
the  incorrectness  with  which  wills  are  frequently  drawn.  And  I 
am  of  opinion,  that  the  direction,  to  be  paid  to  his  wife  imme- 
diately after  his  decease,  is  not  sufficient  to  give  her  a  preference ; 
for  that  only  relates  to  the  time  of  payment.  He  directs,  that 
whereas  the  general  rule  of  law  is,  that  legacies  should  not  be 
paid  until  a  year,  this  shall  be  paid  immediately.  The  conse- 
quence is,  that  if  it  is  not  then  paid,  it  should  carry  interest 
immediately ;  which  is  always  considered  as  a  compensation  for 
delay  of  payment,  and  puts  her  in  the  same  condition  as  if  it  was 
paid.     2  Vez,  420, 

In  the  case  of  Oneale  and  Meade,  H.  1720,  A  man  seised  of 
an  estate  in  fee,  which  he  had  mortgaged  for  500/.,  and  also  pos- 
sessed of  a  leasehold,  devised  the  mortgaged  estate  to  his  eldest 
son  in  fee,  and  the  leasehold  estate  to  his  wife,  and  died ;  leaving 
debts  which  would  exhaust  all  his  personal  estate,  except  the 
leasehold  given  to  his  wife.  The  question  was,  whether  there 
being  (as  usual)  a  covenant  to  pay  the  mortgage  money,  the 
leasenold  premises  devised  to  his  wife  should  be  liable  to  dis- 
charge the  mortgage.  It  was  decreed  by  the  master  of  the  rolls, 
that  as  the  testator  had  charged  his  real  estate  by  this  mortgage, 
and  also  specifically  bequeathed  the  leasehold  to  his  wife,  the  heir 
shall  not  disappoint  her  legacy,  by  laying  the  mortgage  debt  upoti 
it,  as  he  might  have  done,  had  it  not  been  specifically  devised ; 
and  though  the  mortgaged  premises  were  also  specifically  given 
to  the  heir,  yet  he  must  take  them  with  their  burden,  as  probably 
tibey  were  intended ;  and  that  by  this  construction,  each  devise 
would  take  effect :  and  that  this  resolution  did  not  in  the  least 
interfere  with  the  case  of  Clifton  and  Burt,  M.  1720,  (IP.  f  390  ] 
Will,  678.  et  sup,  in  not.)  because  in  that  case  there  was  no  mort- 
gage.    1  P.  Will.  693. 

And  as  there  is  a  benefit  to  a  specific  legatee  that  he  shall  not 
contribute,  so  there  is  a  hazard  the  other  way ;  for  instance,  if 
such  specific  legacy,  being  a  lease,  be  evicted,  or  being  goods  be 
lost  or  burnt,  or  being  a  debt  be  lost  by  the  insolvency  of  the 
debtor,  in  all  these  cases  the  specific  legatee  shall  have  no  contri- 
bution from  the  other  legatees,  and  therefore  shall  pay  no  con- 
tribution towards  them.     1  P.  Will.  54*0.  {g) 

(g)  If  a  specific  legacy  be  retained  by  an  executor  for  assets,  but 
is  not  wanted,  the  legatee  is  entitled  to  the  original  value  in  case  bf 
depreciation.  Chaxvorth  v.  Beechy  4  Ves.  555.  The  inclination  of 
thte  court  is  against  specific  legacies ;  and  the  rule  is  to  determine  on 
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But  the  devisee  of  an  annuity  for  life,  charged  on  the  personal 
estate,  where  there  is  a  deficiency  of  assets,  shall  abate  in  pro- 
portion with  the  other  legatees ;  for  this  is  not  to  be  considered 
as  a  specific  legacy.     3  Atk,  693.  (k) 

Also  charities,  though  preferred  by  the  civil  law,  yet  they  ought 
to  abate  in  proportion.     2  P.  Will.  25. 

And  if  the  testator's  personal  estate  is  not  suflScient  to  pay  all 
legacies,  the  executors  having  legacies  bequeathed  them  shall 
abate  in  proportion  with  the  other  legatees,  even  though  the  le- 
gacies be  given  them  for  their  care  and  trouble,  and  not  gene- 
rally ;  for  those  are  only  words  of  course ;  and  as  they  need  not 
take  upon  them  the  office  unless  they  please,  they  accept  the 
legacies  subject  to  that  contingency.  2  P.  WilL  25.  Barnard. 
Cha.  Rep.  435.     2Atk.  171. 

In  like  manner,  land  legatees  and  money  legatees  shall  abate 
proportionably.     2  Cha.  Ca.  1 55. 

If  the  executor  hath  only  bad  debts,  he  may  oflFer  to  assign 
them  to  the  legatee,  and  shall  be  quit.     1  Ought.  370,  371. 

If  a  man  by  will  gives  a  lease,  or  a  horse,  or  any  specific 
legacy,  and  leaves  a  debt  by  mortgage  or  bond,  in  which  the  heir 
is  bound ;  the  heir  shall  not  compel  the  specific  legatee  to  part 
with  his  legacy  in  ease  of  the  real  estate ;  for  though  the  creditor 
may  subject  this  specific  legacy  to  his  debt,  yet  the  specific  or 
other  legatee  shall  in  equity  stand  in  the  place  of  the  bond  cre- 
ditor or  mortgagee,  and  take  as  much  out  of  the  real  assets,  as 
such  creditor  by  bond  or  mortgage  shall  have  taken  from  his  spe- 
cific or  other  legacy.     1  P.  Will.  730. 

But  if  one  owes  debts  by  bond  or  mortgage,  and  deviseth  his 
lands  to  another  in  fee,  and  leaves  a  specific  legacy,  and  dies,  and 
the  bond  creditor  or  mortgagee  comes  upon  the  specific  legacy 
[  391  ]  for  payment  of  his  debt ;  the  specific  legatee  shall  not  stand  in  the 
place  of  the  bond  creditor  or  mortgagee  to  charge  the  land :  be- 
cause the  devisee  of  the  land  is  as  much  a  specific  devisee  as  the 
legatee  of  a  specific  legacy ;  for  it  was  as  much  the  testator's  in- 
tention that  the  devisee  should  have  the  land,  as  that  the  other 
should  have  the  legacy ;  and  a  specific  legacy  is  never  broke  in 

the  face  of  the  will,  whether  the  legacy  is  specific  or  pecuniary,  and 
not  to  travel  into  the  account  of  the  effects,  to  see  whether  that 
affords  a  foundation  for  making  a  legacy  specific.  Innes  v.  Johnson^ 
4  Ves.  568.  A  legacy  is  not  specific,  without  something  to  mark 
the  specific  thing :  as  by  describing  it  ''  my  stopk.'*  A  mere  di- 
rection to  transfer  so  much  stock  to  a  person  is  no4  sufficient  to  make 
a  legacy  specific.     Sibley  v.  Perry y  7  Ves.  522. 

(h)  An  annuitant  falls  under  the  general  character  of  a  legatee, 
unless  distinguished  by  the  testator:  it  was  therefore  held  that  be 
was  entitled  to  share  under  a  residuary  bequest  in  favour  of  legatees. 
Sibley  v.  Perry ^  7  Ves.  522. 
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tipon,  in  order  to  make  good  a  pecuniary  one.     3  P.  Will.  324. 
Haslewood  v.  Pape^  2  Salh  416.     Hem  v.  Merick.  (i) 

But  if  a  man,  indebted  by  mortgage,  deviseth  his  lands  to  an- 
other in  fee  (after  payment  of  his  debts  and  funeral  charges), 
and  also  doth  bequeath  divers  pecuniary  legacies,  and  the  per- 
sonal estate  is  not  sufficient  to  satisfy  both  the  legacies  and  the 
mortgage ;  in  such  case,  if  the  mortgagee  shall  not  hold  to  the 
real,  but  shall  fall  upon  the  personal  estate,  the  legatees  shall 
stand  in  his  room  for  so  much  out  of  the  re^  estate  as  he  shall 
take  out  of  the  personal ;  that  being  a  proper  fund  for  their  pay- 
ment    Cos.  TaU).  53. 

So  if  a  man  give  legacies  to  his  daughters,  charging  his  real 
estate  with  the  payment  thereof;  and  other  legacies,  to  his  bro- 
ther, without  charging  his  real  estate  with  the  payment  of  these ; 
if  the  daughters  recover  their  legacies  out  of  the  personal  estate, 
then  the  brother  shall  stand  in  the  place  of  the  daughters,  and 
take  so  much  out  of  the  land  for  his  legacy,  as  the  daughters  had 
exhausted  out  of  the  personal  assets.     2  P.  Will.  (619.) 

A  legacy  charged  upon  a  real  estate,  and  payable  at  a  future 
day,  sinks  as  to  the  real  estate  by  the  death  of  the  legatee  before 
the  time  of  payment,  and  the  assets  cannot  be  marshalled. 
Pearce  v.  Loman^  8  Ves.  135. 

11.  Where  there  are  divers  executors,  and  some  of  them  are    [  392] 
dead,  the  legatary  must  sue  the  surviving  executors,  and  not  the  Co-execu^ 
executors  or  administrators  of  those  that  are  dead.     And  if  all  whoSalf* 
the  executors  are  dead,  he  must  sue  the  executors  or  admini-  be  sued, 
strators  of  him  that  died  last,  and  not  the  executors  or  admini- 
strators of  the  rest :  and  the  reason  is,  because  it  is  presumed, 
that  the  goods  of  the  deceased  not  administered  by  the  other 
executors,   remained  with    the  surviving  executor ;    or  if  they 


(f )  It  does  not  appear  in  Hern  v.  Merick^  as  in  Haslewood^.  Pope^ 
that  the  pecuniary  legacy  was  specific.  The  case,  with  the  reason 
of  the  decision,  is  thus  stated  by  C.  B.  Gilbert,  in  Lex  Pretoria, 
§  Wills: — •*  A.  seised  in  fee  and  indebted  by  bonds,  gives  by  his  will 
legacies  to  his  younger  children  (whom  he  had  otherwise  provided 
for  before),  and  devises  his  land  to  his  eldest  son  in  tail,  whom  he 
also  made  executor.  The  eldest  son  pays  the  bonds  with  the  per- 
sonal estate:  whereupon  the  legatees,  m  the  place  of  the  bond 
creditors,  bring  their  bill  against  the  real  estate,  to^  be  paid  out  of 
it ;  and  the  bill  was  dismissed,  Jlrsty  because  where  there  is  an  ex- 
press specific  legacy  of  any  particular  thing,  they  do  not  commonly 
break  into  such  specific  legacies  in  favour  of  the  pecuniary  legacies : 
But,  secondly,  because  the  children  in  this  case  being  provided  £cfr 
in  the  life  of  the  testator,  their  legacies  are  not  upon  meritorious 
consideration,  (as  in  satisfaction  of  a  debt,  or  as  provision  for  youngelr 
children,)  and  therefore  according  to  a  former  rule,  being  mere  vo- 
lunteers, they  are  not  to  induce  a  charge  on  the  real  estate.** 


99t  WtSi0f    Payment  of  legacies. 

did  not,  it  was  through  his  own  de&ult ;  because  when  the  other 
executors  were  dead,  he  might  and  ought  to  have  proceeded 
against  their  executors  or  administrators  for  restitution  of  the 
goods  not  administered.     1  Ought,  364. 
Testator  If  a  creditor  appoint  a  debtor  his  executor,  such  appointment 

appointing  shall  operate  as  a  release  and  extinguishment  of  the  debt,  on  the 
^jl^pj^''  principle  that,  from  that  act  of  the  testator,  it  may  be  reasonably 
inferred  that  such  was  his  meaning.  The  debt,  under  these  cir- 
cumstances, is  considered  in  the  nature  of  a  specific  bequest  or 
legacy  to  the  debtor,  for  the  purpose  of  discharging  the  debt. 
Thus,  if  the  obligee  of  a  bond  made  the  obligor  his  executor, 
this  amounts  to  a  release  of  the  debt.  ToUer^s  Law  of  Exe- 
cutors^ 272. 

So,  if  an  obligee  in  a  joint  and  several  bond,  make  one  of  two 
obligors  his  executor  with  others,  the  action  on  the  bond  is 
discharged  as   to  both  obligors,  {k) 

II.  Concerning  the  distribution  of  intestates^  effects. 

And  herein 

i.  Of  the  statutes  of  distribution. 

ii.  Of  customs  in  particular  places.  (Page  434.) 

iii.  Of  the  custom  of  the  city  ofLondxm  in  particular.  (Page  441.) 

iv.  Of  the  custom  of  the  praoince  of  York.  (Page  452.) 

V.  Of  the  custom  within  the  principality  of  Wales.  (Page  477.) 


1. 


Of  the  statutes  of  distribution.  (/) 


By  the  22  &  23  C.  2.  c.  10.  commonly  called  the  Statute  oj 
Distribution  (9),  it  is  enacted  as  followeth : 

All  ordinaries,  as  well  the  judges  of  the  prerogative  courts 
of  Canterbury  and  York^  as  other  ordinaries  and  ecclesiastical 
judges,  and  every  of  them,  having  power  to  commit  administra- 
tion of  the  goods  of  persons  dying  intestate,  shall  and  may,  and 

(Jc)  Cheetham  v.  Ward,  1  Bos.  Sf  PuL  630. 

(I)  By  the  statutes  quoted  by  the  author,  the  distribution  of  a 
testator's  personal  estate  is  given  to  the  ecclesiastical  courts ;  but  a 
bill  for  that  purpose  is  very  proper  in  the  court  of  chancery,  for  the 
spiritual  court  has  but  a  lame  jurisdiction  in  that  case.  Treat.  ofEq* 
Ed.  Fonb.  322. 

(9)  This  act  was  penned  by  sir  Walter  Walker,  a  civilian  ( The  King 
V.  Rains,  or  Pett  y.Pett,  T.ITOO.  1  Lord  Raym.  574.,  and  shall  be  con- 
strued by  the  rules  of  the  civil  and  not  by  the  canon  law,  except  in  some 
•particular  instances  therein  mentioned;  there  being  a  difference 
between  these  laws  in  computing  the  degrees  of  proximity.  Mentney 
v.  Pettji/y  Pre.  Ch.  594.  See  other  cases,  410,  note. 
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are  enabled  to  proceed  and  call  administrators  to  account^  for  and 
touching  the  goods  of  any  person  dying  intestate ;  and  upon 
hearing  and  due  consideration  thereof,  to  order  and  make  just 
and  equal  distribution  of  what  remaineth  clear  (after  all  debts,  [  393  ] 
funerals,  and  just  expences  of  every  sort  first  allowed  and  de- 
ducted) amongst  the  wife  and  children,  or  children's  children,  if 
any  such  be,  or  otherwise  to  the  next  of  kindred  to  the  dead 
person  in  equal  degree,  or  legally  representing  their  stocks  pro 
suo  cuiqiiejure^  according  to  the  laws  in  such  cases,  and  the  rules 
and  limitations  hereafter  set  down ;  and  the  same  distributions  to 
decree  and  settle,  and  to  compel  such  administrators  to  observe 
and  pay  the  same  by  the  due  course  of  his  majesty's  ecclesiastical 
laws :  saving  to  every  one  supposing  him  or  themselves  aggrieved, 
their  right  of  appeal,  as  was  always  in  such  cases  used. 
22  &  23  C.  2.  cAO.  §3. 

Provided,  that  this  act,  or  any  thing  herein  cmitained,  shall 
not  any  *mays  prejudice  or  hinder  the  customs  observed  within  the 
city  of  London^  or  within  the  province  ofYorkj  or  other  places^ 
having  known  and  received  customs  peculiar  to  them;  but  that 
the  same  customs  may  be  observed  as  formerly,  any  thing  herein 
contained  to  the  contrary  notwithstanding.     §  4. 

And  all  ordinaries  and  other  persons  by  this  act  enabled  to 
make  distribution  of  the  surplusage  of  the  estate  of  any  person 
djring  intestate,  shall  distribute  the  whole  surplusage  of  such 
estate  or  estates,  in  manner  and  form  following ;  that  is  to  say, 
one^third  part  of  the  said  surplusage  to  the  wife  of  the  intestate, 
and  all  the  residue  by  equal  portions,  to  and  amongst  the  children 
of  such  persons  dying  intestate,  and   such  persons  as  legally 
represent  such  children,  in  case  any  of  the  said  children  be  then  ^ 
d^id,  other  than  such  child  or  children  {not  being  heir  at  law)  who 
shall  ihave  any  estate  by  the  settlement  of  the  intestate,  or  shall 
be  advanced  by  the  intestate  in  his  lifetime,  by  portion  or  por- 
tions equal  to  the   share  which  shall  by  such  distribution  be 
allotted  to  the  other  children  to  whom  such  distribution  is  to  be 
made :  and  in  case  any  child,  other  than  the  heir  at  law,  who 
shall  have  any  estate  by  settlement  from  the  said  intestate,  or  shall 
be  advanced  by  the  said  intestate  in  his  lifetime  by  portion  not 
equal  to  the  share  which  will  be  dice  to  the  other  children  by  such 
distribution  as  aforesaid :  then  so  much  of  the  surplusage  of  the 
estate  of  such  intestate,  to  be  distributed  to  such  child  or  chil- 
dren as  shall  have  any  land  by  settlement  from  the  intestate,  or 
were  advanced  in  the  lifetime  of  the  intestate,  as  shall  make  the 
estate  of  all  the  said  children  to  be  equal  as  near  as  can  be  esti- 
mated: but  the  heir  at  law,  notwithstanding  any  land  that  he  .  ^ 
shall  have  by  descent  or  otherwise  from  the  intestate,  is  to  have 
an  equal  part  in  the  distribution  with  the  rest  of  the  children, 
without  any  consideration  of  the  value  of  the  land  which  he  hath 
by  descent  or  otherwise  jfrom  the  intestate.    $  5. 
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And  in  case  there  be  no  children,  nor  any  lecal  representatiyes 
of  them ;  then  one  moiety  of  the  said  estate  to  be  allotted  to  the 
wife  of  the  mtestate,  the  residue  of  the  said  estate  to  be  distributed 
equally  to  even/  of  the  next  of  kindred  of  the  intestate^  who  are  in 
equal  degree,  and  those  who  legally  represent  diem.  22  &  23  C.2. 
c.  10.  J  6. 

Provided,  that  there  be  no  representation  admitted  among  col- 
laterals, after  brothers  and  sisteri  children.^    7.  (pa^  424f:) 

And  in  case  there  be  no  wife,  then  all  the  said  estate  to  be 
distributed  equally  to  and  amongst  the  children.     §  7. 

And  in  case  there  he  no  child,  then  to  the  next  of  kindred  in 
equal  degree,  of  or  unto  the  intestate,  and  their  le^  represent- 
atives as  aforesaid,  and  in  no  other  manner  whatsoever.      Id. 

Provided  also,  and  be  it  enacted,  to  the  end  that  a  due  regard 
be  had  to  creditors,  thai  no  such  distribution  of  the  goods  of  ami 
person  A/ing  intestate  be  made,  till  after  one  year  befuUy  expired 
cfier  the  intestates  death ;  and  that  such  and  every  one  to  whom 
any  distribution  and  share  shall  be  allotted,  shall  give  bond  with 
sufikdent  sureties  in  the  said  courts,  that  if  any  debt  or  debts 
truly  owing  by  the  intestate  shall  be  afterwards  sued  for  and  re- 
covered, or  otherwise  duly  made  to  appear,  that  then  and  in 
every  such  case  he  or  she  shall  respectively  refund  and  pay 
back  to  the  administrator  his  or  her  rateable  part  of  that  debt  or 
debts,  and  of  the  costs  of  suit  and  charges  of  the  administrator 
by  reason  of  such  debt,  out  of  the  part  and  share  so  as  aforesaid 
allotted  to  him  or  her,  thereby  to  enable  the  said  administrator 
to  pay  and  satisfy  the  said  debt  or  debts,  so  recovered  after  the 
distribution  made  as  aforesaid.  $  8. 
^  Provided  always,  and  be  it  enacted,  that  in  all  cases  where 
the  ordinary  hath  used  heretofore  to  grant  administration  cm 
testamento  annexo ;  he  shall  continue  so  to  do,  and  the  will  of 
the  deceased  in  such  testament  expressed  shall  be  performed  and 
observed,  in  such  manner  as  it  should  have  been  if  this  act  had 
never  been  made.    §  9. 

And  by  the  29  C  2.  c.  S.  §  25.  for  explaining  the  said  statute^ 
it  is  declared,  that  nothing  therein  shall  extend  to  the  estates  of 
feme  coverts  that  shall  die  intestate,  but  that  their  husbands  nuy 
demand  and  have  administration  of  their  rights,  credits,  and  other 
personal  estates,  and  recover  and.  enjoy  the  same,  as  tliey  might 
have  done  before  the  making  of  the  said  act. 

And  by  the  I  J.  2.  c.  17.  If  after  the  death  of  a  father  any  of 
his  children  shall  die  intestate  without  wife  or  children,  in  the  life- 
time of  the  mother ;  every  brother  and  sister,  and  the  represent- 
[  395  3    atives  of  them,  shall  have  an  equal  share  with  her,  any  thing  in 
the  said  act  to  the  contrary  notwithstanding. 

JF^nahled  to  proceed  to  call  administrators  to  accounf]  At  com- 
mon law,  no  person  at  all  had  a  right  to  administer,  but  it  was 
in  the  breast  of  the  ordinary  to  grant  it  to  whom  he  pleased,  till 
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the  statute  of  the  21  H,  8.  was  made,  which  gave  It  to  the  next 
of  kin  ;  and  if  there  were  persons  of  equal  km,  whichever  took 
out  administration  was  entitled  to  the  surplus*  And  for  this  rea- 
son, this  statute  of  the  22  &  23  C.  2,  was  made,  in  order  to  prevent 
this  injustice,  and  to  oblige  the  administrator  to  distribute. 
1  Jtk.  459. 

Of  any  fenon  dying  intestate]  T,  8.  W.  Petit  and  Smith.    Pro-  [Thespi- 
faibition  was  granted  to  the  delegates,  to  stay  a  suit  there,  because  "^"^ 
they  compelled  an  executor  to  make  distribution  of  the  surplus,  ^^ot 
he  having  50/.  devised  to  him  as  a  legacy ;  because,  there  being  compel  dis- 
a  will  and  an  executor,  the  spiritual  court  cannot  compel  distri-  *"*>"*»?"  ^ 
Duti(Mi,  but  only  where  the  party  dies  intestate.     L.  Raym.  86.      where  there 

And  in  the  case  of  The  King  and  Sir  liichard  RayneSy  M.IOW.  »  a  will] 
If  an  executor  be  sued  in  the  ecclesiastical  court  to  make  distri- 
bution, he  not  being  residuary  legatee ;  though  that  were  allowed 
by  the  canon  law,  yet  the  king's  bench  would  grant  a  prohibition 
to  stay  any  such  suit ;  for  all  suits  for  distributions  were  prohi- 
bited by  the  king's  bench,  until  the  statute  of  the  22  &  23  C  2. 
c,  10. made  them  lawful;  and  they  are  only  lawful  so  far  as  is 
warranted  by  that  statute,  which  is  cmly  in  cases  of  persons  dying 
intestate.     L.  Raym.  363. 

E.  3.  G.  2.  Hatton  and  Hatton^  Strange  moved  for  a  prohi- 
bition to  the  prerogative  court,  in  a  suit  there  instituted  by  the 
next  of  kin  against  me  executor,  to  make  distribution  of  the  sur- 
plus, there  being  a  specific  legacv  to  the  executor;  for  that 
although  there  have  been  variety  of  decisions  upon  this  point  in 
courts  of  equity,  where  they  have  sometimes  held  the  executor  to 
be  a  trustee  for  the  next  of  kin  as  to  the  surplus,  yet  there  was  no 
instance  of  the  spiritual  court's  judging  of  a  trust,  or  setting  up 
any  interest  contrary  to  the  common  law.  He  insisted,  that  in 
the  case  of  a  will  the  judge  below  isjunctus  officio^  when  he  hath 
granted  probate,  as  to  all  purposes  but  calling  for  an  inventory 
according  to  the  statute  of  the  21H.S.  c.  5.  And  he  cited  the 
case  of  Petit  and  Smithy  as  reported  in  the  5  Mod.  24j7.»  where 
the  testator  gave  50/.  to  the  executor,  and  the  daughter  cited  him 
to  make  distribution,  and  a  prohibition  was  granted.  And  in  a 
report  of  the  same  case  in  Comb.  378,  it  is  said  by  HoU  chief  [  396  ] 
justice,  they  never  pretended  to  distribution  in  the  case  of  an  ex- 

(1)  Bill  for  distribution  is  proper  in  equity.  Howard  v.  Hotoard, 
1  Vern.  31 4<.  Thus  an  estate  pur  auter  vie  is  distributable  in  eq^uity, 
though  not  in  the  spiritual  court.  Witter  v.  Witter^  3  P.  W.  102., 
and  Duke  of  Devonshire  v.  Atkins^  2  P,  PT.  382. ;  but  more  particu- 
larly the  statute  14  G.  2.  c.  20.^  whereby  an  estate  pur  ai^ter  vie  being 
undevised*  or  in  part  applied  to  the  payment  of  debts,  according  to 
the  statute  qffraudsf  shall  be  distributed  in  the  same  manner  as  per- 
sonal estate. 
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ecutor ;  and  they  only  do  it  in  the  case  of  an  administrator  by 
virtue  of  tlie  statute ;  and  he  denied  the  notion  in  2  Inst.  33,  that 
executors  must  divide.  Dr.  Sayer  on  the  contrary  endeavoured 
to  maintain,  that  the  spiritual  court  had  concurrent  jurisdiction 
with  the  court  of  chancery  in  this  case,  as  well  as  in  legacies ; 
and  insisted  that  this  is  a  partial  intestacy,  as  to  the  surplus. 
But  the  court  was  clearly  of  opinion,  that  the.  spiritual  court 
could  not  intermeddle ;  and  said,  that  in  case  of  an  intestacy, 
they  used  to  be  prcJiibited,  as  in  Carter,  125 ;  1  Lev,  233.  and  that 
the  statute  of  distribution  enlarged,  and  not  barely  confirmed 
their  power,  as  appears  by  the  history  of  that  statute  in  Raynu 
496,  &c.  And  the  rule  for  a  prohibition  was  made  absolute. 
And  the  court  oflFered,  that  if  the  common  lawyers  on  the  doctor's 
side,  who  were  Reeve,  Lee,  and  Fazakerley,  would  say  that  they 
thought  there  was  any  thing  fai  it,  the  plaintifi*  should  declare  in 
prohibition ;  but  they  declined  it  Str.  865. 
XNor  order  To  Order  and  make  just  and  equal  distribidicm]  T.  10  TV.  Clerke 
tor's^goods  ^^^  Clerke.  Clerke  died  intestate.  His  wife  took  out  letters  of 
to  be  administration  to  him.     Clerke,  brother  to  the  intestate,  cited  the 

Immghtin.]  defendant  into  the  spiritual  court,  to  make  distribution  of  the  in- 
testate's estate.  The  defendant  there  suggests,  that  the  brother 
hath  goods  of  the  intestate  in  his  hands  to  the  value  of  2001 
And  upon  this  the  spiritual  court  orders  him  to  bring  the  200/. 
into  court,  to  the  end  it  may  be  distributed.  And  for  not  bring- 
ing it  in  diey  excommunicate  him.  Upon  which  he  moves  in 
the  king's  bench  for  a  prohibition ;  and  it  was  granted  as  to  the 
whole  process  that  compelled  him  to  bring  in  the  200/.  For  by 
the  court ;  the  spiritual  court  hath  power  to  make  distribution  of 
the  estate,  when  it  is  come  in,  but  not  to  fetch  it  in ;  because  that 
is  to  hold  pleii  of  debt :  but  the  spiritual  court  might  refuse  in 
this  case  to  proceed  to  the  distribution,  until  the  brother  had 
brought  in  the  200/. ;  but  they  cannot  excommunicate  him  for  not 
bringing  it  in.     L.  Raym.  585. 

Distribution']  Where  there  is  only  one  person  that  can  take, 
the  statute  vests  the  right  in  that  person ;  although  in  such  case 
it  is  not  strictly  and  literally  a  distribution.     SP.  Will.  50.  (2) 

(2)  A.  died  intestate,  leaving  one  child ;  the  whole  personal  estate 
shall  go  to  him  within  the  statute  of  distributions.    Palmer  v.  Gar* 
rard,  //.169a     Pre.Ch.2l. 
[Distribu-        '^^  personal  estate  of  an  intestate,  wherever  situated,  must  be  dis- 
turn  of  per.  tributed  by  the  law  of  the  country  where  his  domicil  was,  (Bempde 
■onalty  by    v.  Johnstone,  3  Ves.  198.)  for  it  is  supposed  to  follow  his  person.  Pipon 
^Td^^  v.  Pipon,  174-3.      Ridpxo.  Ca.  t.  Hardw,  172.     And  for  that  purpose 
ordomicil.]  tj^g,.g  ^jjjj  ]jQ  but  Qne  domicil,  and  the  lex  loci  reisitce  does  not  prevail. 
The  mere  place  of  birth  or  death  does  not  constitute  the  domicil.  The 
original  domicil  of  a  man,  which  arises  from  his  birth  and  connections, 
remains   until   clearly  abandoned,   and  another  taken.      Somervitte 
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Shall  iwt  any  ways  prejudice  or  kinder  the  customs  observed 
within  the  city  gj^  London,  or  within  the  province  of  York  or  other    [  597  ] 
places^  Which  customs  will  be  considered  in  their  order  after- 
wards. {Pages  4j34  and  452.) 

One  third  part  of  the  said  surplusage  to  the  wife  of  the  intestate'} 
And  this,  it  is  said,  although  she  be  a  papist.  For  in  the  case  of 
dying  intestate,  it  is  the  act  of  the  law.  It  is  the  legislature  that 
gives  these  distributive  shares  to  the  widow  and  next  of  kin.  It 
is  a  succession  ab  intestato  to  a  personal  estate,  similar  to  a  de- 
scent of  land,  where  an  heir,  though  a  papist,  if  above  the  age  of 
18  years  and  six  months  may  inherit  r,l730.  Davers  and 
Dewes,  3  P.  Will.  48. 

By  the  same  reason,  it  should  seem,  that  a  papist  is  capable  of 
taking  as  tenant  by  the  curtesy,  or  tenant  in  dower.  Ibid.  49.  in 
a  note  by  the  editor. 

Garthshore  v.  Chalie.  By  indentures  previous  to  marriage, 
John  Chalie  covenanted  in  the  event  of  his  death,  leaving  his  wife 
surviving  and  children,  that  his  heirs,  executors,  &c.  should 
within  six  months  after  his  decease  convey,  pay,  and  assign  one  full 
and  clear  moiety  of  all  such  real  and  personal  estate  as  he  shall 
be  seised  and  possessed  of,  or  entitled  to  at  his  decease,  unto  and 
for  the  proper  use  and  benefit  of  his  wife,  her  heirs,  executors, 
&c.  Upon  the  principle  of  part-performance  it  was  held  that  the 
widow  was  not  entitled,  in  addition  to  the  moiety  under  the  cove- 
nant, to  a  third  of  the  residue  of  the  personal  estate  by  the  intes- 
tacy of  her  husband.     10  Ves.  1; 

The  residue — to  and  amongst  the  children']  An  infant  in  ventre 
sa  mercj  at  the  time  of  the  death  of  the  father,  was  held  clearly, 
by  the  lord  chancellor,  to  be  intitled  to  a  share  by  the  statute  of 
distribution  ;  for  he  is,  in  the  eye  of  the  law,  a  child,  and  ought 
to  be  provided  for  as  well  as  the  rest.  M.  1698.  Ball  and  Smith. 
2  Freem.  230. 

Other  than  such  child  or  children^  not  being  heir  at  law] 
Although  by  this  statute  the  heir  at  law  shall  not  abate  in  respect 
of  the  land  which  he  hath  by  descent  or  otherwise  from  the  in- 
testate; yet  if  he  hath  had  any  advancement  from  his  father  in 
his  lifetime,  otherwise  than  by  land  as  aforesaid,  he  shall  abate 
for  the  same,  in  like  manner  as  the  other  children.  (3) 

v.  L.  Somervilley  5  Ves.  750.  A.  died  intestate  at  Jersey,  and  at  his 
death  5001.  was  due  to  him  on  bond,  in  London,  held  to  be  distribut- 
able according  to  the  laws  of  Jersey.  Pipon  v.  Piporiy  1743.  Ambl,  23. 
So  if  an  English  subject  resides  and  dies  in  England,  leaving  debts, 
&c*  due  in  Scotland,  and  administration  is  granted  to  him  in  England, 
they  are  distributable  as  the  rest  of  his  personal  estate.  Thome 
V.  Waikinsy  2  Ves.  35. 

(3)  See  Kirkcudbright  v.  Kirkcudbright ,  8  Ves.  51.      Money  laid 
out  by  intestate  in  repairing  houses,  which  descended  to  his  son  and 
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[Hotchpot        In  like  manner  it  seemeth  that  coheiresses  shall  brinfi:  tc^:ether 

JJJ^^^"^     mto  hotchpot  such  advancement  (not  being  lands)  as  they  shall 

«»»•]  W      respectively  have  received  from  their  father,  before  they  shall  be 

intitled  to  receive  their  several  distributive  shares ;  agreeably  to 

the  general  purport  of  the  act,  which  is,  evidently,  to  promote  an 

equality  as  much  as  may  be. 

Note,  Littleton  saith  (1  Inst.  176.)  that  hotchpot  signifieth  a 
pudding;  unto  which  his  learned  commentator  assenteth:  but 
this  doth  not  explain  to  us  the  meaning  of  the  word,  but  carries 
us  further  from  it;  f(M*  it  doth  not  import  that  kind  of  food  in 
general,  but  metaphorically  such  only  as  is  compounded  of  divers 
ingredients.     Hotch  is  a  Saxon  word,  not  yet  altogether  out  i£ 
use,  and  signifieth  to  shake  $  and  pot  is  a  word  well  known.  And 
the  compound  hotch-pot  is  nothing  but  shaking  things  together  in 
an  urn  or  other  vessel ;  and  is  easily  transfen«d  to  «  comniixtu« 
of  the  children's  portions*     And  this  is  what  by  the  civilians  is 
called  coUatio  bonorum* 
[  39S  ]        Heir  at  law]  E.  5.  G2.  (17S2)  Pratt  and  PraH  at  the  rolk 
Lord  chief  justice  Pratt  died  seised  of  borough  English  lands,  leav- 
ing several  children.    And  having  made  no  will,  it  became  a  point 
upon  the  statute  of  distribution,  whether  the  youngest  son  (to  whom 
the  lands  descended  by  the  custom  of  borough  Enmsh)should  abate 
for  these  lands,  or  should  be  considered  as  an  neir  at  law,  who 
by  the  statute  is  to  have  a  distributive  share  without  any  allow- 
ance for  lands  by  descent.     And  it  was  ruled  by  sir  Joseph  JelyU, 
master  of  the  rolls,  that  he  should  allow  for  these  lands.     For  he 
said,   the  statute  only  intended  to  provide  for  the  heir  of  the 
family,  who  is  the  common  law  heir,  and  not  for  one  who  is  only 
heir  by  custom  in  some  particular  places.  Str.  935.  (5) 

heir,  is  not  an  advancement  to  be  brought  into  hotchpot,  under  the 
statute :  but  secus  if  the  houses  had  been  given  to  the  son  in  the 
father's  lifetime.     Smith  v.  Smith,  H.  1800.     5  Ves.  721. 

(4)  The  provision  in  the  statute  of  distributions  for  bringing  ad- 
vances by  way  of  settlement  into  hotchpot  applies  only  to  actual 
intestacy,  not  where  there  is  an  executor,  and  consequently  a  com- 
plete will,  though  the  executor  may  be  declared  a  trustee  for  the 
next  of  kin,  who  then  takes  as  if  the  residue  had  been  actually  giv^ 
to  them.     JValton  v.  JValtoUy  (M.  1807.)     14?  Ves.  324, 

(5)  "  Heir  at  latio"  in  the  statute  22  &  23  Car.  2.  c.  10,,  is  to  be 
considered  and  understood  %ot,T  ejo%V.  It  being  objected,  that  by  the 
words  of  the  statute,  viz.^  other  than  such  child  or  children  not  being 
heir  at  law,  it  is  plain  there  may  be  children  which  may  be  deemed 
heir  at  law  besides  the  eldest  son  r  held  that  these  words  there  meant 
<<  other  than  such  younger  child  or  children,''  for  exceptio  probat  regu- 
lam.  The  M.R.also  thought  this  a  settlement  by  testator,  and  decreed 
he  should  be  brought  into  hotchpot  according  to  the  statute,  S.C' 
Kelynge,  Rep.  36. 
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But  in  the  case  of  Luttxyche  and  Luhxyche^  E.  1733.  Thomas 
Lutwyche^  esquire,  died  intestate,  possessed  of  a  personal  estate^ 
and  seised  of  a  copyhold  in  fee,  at  Tumham  Green,  which  was 
in  the  nature  of  borough  English.  The  question  was,  whether 
the  youngest  son^  upon  whom  the  copyhold  descended,  should 
have  an  equal  share  with  the  other  chUdren  of  the  personal  e^ 
tate,  exclusive  of  the  copyhold,  or  only  so  much  as  with  that 
cc^yhold  would  make  his  portion  equal  to  that  of  the  other  chil- 
dren. By  Talbot  lord  chancellor :  The  heir  at  law  is  the  eldest 
son,  and  not  the  heir  in  borough  English ;  and  the  exception  in 
the  statute  extends  only  to  the  eldest  son.  Yet  nevertheless  the 
youngest  son,  who  is  heir  in  borough  Eiiyglish,  shall  not  bring  the 
borough  English  estate  into  hotchpot.  Inere  is  no  law  to  oblige 
him  to  do  this,  but  only  this  statute ;  and  there  are  no  words  in 
the  statute  that  require  it ;  for  the  statute  speaketh  only  of  suchr 
estate  as  a  child  hath  by  settlement,  or  by  the  advancement 
€^  the  intestate  in  his  lifetime.  And  it  was  decreed,  that  the 
youngest  son  should  have  an  equal  share  with  the  other  children, 
without  r^ard  to  the  value  of  the  borough  English  estate. 

And  the  case  of  Pratt  and  Pratt  came  after  this  case  before 
the  lord  chancellor  Talbot ;  and  he  reversed  the  decree  of  the 
master  of  the  rolls,  and  decreed  agreeable  to  this  case.  Cas^ 
Talb.  216. 

Who  shall  have  any  estate  by  the  settlement  of  the-  intestate^  or 
shall  be  advanced  by  the  intestate  in  his  lifetime^  It  hath  been 
determined,  that  small  inconsiderable  sums,  occasionally  given 
to  a  child,  cannot  be  deemed  an  advancement,  or  part  thereof. 
Thus  maintenance  money,  or  allowance  made  by  the  father  to ' 
his  son  at  the  university,  or  in  travelling,  or  the  like,  is  not  to  be  [  39^  I 
taken  as  any  part  of  his  advancement ;  this  being  only  his  edu- 
cation :  and  it  would  create  charge  and  uncertainty,  to  inquire 
minutely  into  such  matters.  So,  putting  out  a  child  apprentice,, 
is  no  part  of  his  advancement;  for  it  is  only  procuring  the  master 
to  keep  him  for  seven  years  instead  of  the  parent.  Hender  and 
jRose^  at  the  Rolls,  T.  1718.  But  the  fedier's  buying  an  office 
for  the  son,  though  but  at  will,  as  a  gentleman  pensioner's  place, 
or  a  commission  in  the  army,  these  are  advancements  pro  tanto. 
Norton  and  Norton^  M.  1692.  By  the  lords  commissioners,, 
Randinson  and  Hutchins.     3  P.  Will.  317*  (6) 

(6)  Lord  Kirkcudbright  v.  Lady  Kirkcudbright.  8  Ves.  51.  A  tK>W 
watch  and  wedding  clothes  are  no  advancement  of  a  child.  EUioU 
V.  CoUiery  T.  1747.  3  Atk.  526.  See  Morris  v.  Burroughs  1  Atk.  403. 
3P-  Wms.^Vl.  w.  An  advancement  must  be  by  way  of  portion  in 
marriage,  or  to  set  up  In  the  world,  and  not  things  given  by  way  of 
emolument,  S.  C;  and  see  Hearne  v.  Barber^  3  Atk.  21S.  Hume 
V.  Edwardsy  id.  450.,  S.  P.  Alimony  advanced  by  a  father  to  a  child^ 
is  no  advancement,  S.  C.     Edwards  v.  Freeman,  infroy  399. 

E  E  4 
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Also  a  provision  made  by  a  marriage  settlement^  although  it  i5 
in  the  nature  of  a  purchase,  yet  is  such  an  advancement,  as  thdt 
a  child  claiming  a  distributive  share  shall  first  bring  the  said 
advancement  into  hotchpot.  As  in  the  case  of  Phyney  and 
Phyney^  H.  1708.  The  father,  on  his  son's  marriage,  covenanted, 
in  case  of  a  second  marriage,  to  pay  to  the  first  son  by  the  first 
wife  500/.  There  was  a  son,  and  several  other  children  of  the 
first  marriage.  The  father  of  these  children  died  intestate.  By 
the  court :  The  heir  must  bring  the  500/.  into  hotchpot,  although 
in  nature  of  a  purchaser  under  a  marriage  settlement.  2  Vem, 
638. 

So  in  the  case  of  Edwai-ds  and  Freeman^  M.  1727.  Before 
King  lord  chancellor,  assisted  by  Raymond  chief  justice,  and  the 
master  of  the  rolls,  and  Price  and  Fortescue  justices.  Mr.  Free- 
man, on  his  marriage,  entered  into  articles,  in  consideration  oH 
the  said  marriage,  and  of  4000/.  portion,  to  settle  an  estate  to 
raise  portions  for  daughters,  in  case  there  were  no  sons;  that  is 
to  say,  if  but  one  dau^iter  the  sum  of  5000/.  if  two  or  more,  then 
the  sum  of  6000/.  equally  amongst  them,  to  be  paid  at  their  re- 
spective ages  of  18  years,  or  days  of  marriage,  which  should  first 
happen  :  and  80/.  a  year  maintenance  in  the  mean  time  to  eadi 
daughter.  The  marriage  took  efiect ;  and  they  had  i^sue  one 
daughter  only,  and  no  son.  Then  the  wife  dies.  Afterwards 
Mr.  Freeman  married  a  second  wife ;  and  had  by  her  a  son  and 
a  daughter ;  and  died  intestate,  leaving  a  personal  estate  to  the 
amount  of  20,000/.  The  daughter  by  his  first  wife  at  that  time 
was  about  12  years  of  age;  and  some  time  after,  married  the 
plaintiff  Mr.  Edwards :  And  they  brought  their  bill,  to  have  an 
acccount  of  the  personal  estate  of  Mr.  Freeman,  and  their  dis- 
tributory  share  thereof.  And  the  only  question  was,  whether 
[  400  ]  this  5000/.  should  not  be  looked  upon  to  be  so  far  in  advance- 
ment of  the  plaintiff,  the  wife  of  Mr.  Edwards,  that  if  she  would 
have  any  farther  share  of  her  father's  personal  estate,  they  must 
bring  this  5000/.  into  hotchpot. — For  the  plaintiffs  it  was  argued, 
that  they  were  entitled  to  a  distributory  share,  without  regard  to 
this  5000/.  which  was  no  advancement,  either  within  the  words 
or  meaning  of  the  act,  which  intended  only  an  advancement  of 
children  after  they  are  in  being,  and  when  they  are  about  being 
married  or  disposed  of  in  the  world ;  but  this,  if  any,  was  an 
advancement  long  before  the  plaintiff  was  born,  and  when  it  was 
wholly  unknown  and  uncertain  whether  there  ever  would  be  such 
a  daughter :  That  it  was  likewise  contingent  and  uncertain,  after 
she  was  bom,  whether  she  would  ever  be  intitled  to  this  fortune 
or  not ;  for  if  she  had  died  before  1 8,  or  marriage,  it  would  have 
sunk  into  the  inheritance  for  the  benefit  of  the  heir ;  and  she  was 
but  12  years  of  age  at  the  time  of  her  father's  death,  and  there- 
fore might  have  died  before  she  was  intitled  to  this  5000/. :  That 
the  statute  must  operate,  either  at  the  time  of  the  father's  death, 
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or  within  a  year  after  at  furthest ;  but  in  this  case  the  plaintiff 
was  not  intided  to  her  5000/.,  either  in.  her  father's  lifetime,  or 
within  a  year  after ;  and  the  distribution  was  not  to  wait  till  it 
should  appear  whether  she  would  attain  18  or  be  married:  That 
this  5000/.  was  not  a  voluntary  provision  moving  from  the  iather, 
but  the  plaintiff  was  a  purchaser  thereof,  in  consideration  of  her 
mother's  portion ;  and  suppose  a  child  had  money  of  his  own, 
and  agreed  with  his  fiither,  in.  consideration  thereof,  to  have  a 
portion  from  his  father  after  his  death ;  or  if  a  collateral  relation 
had  purchased  such  a  portion  from  the  father  for  his  child,  cer- 
tainly this  would  not  be  an  advancement :  and  the  intent  of  the 
statute  was,  to  make  them  all  equal  out  of  the  father's  personal 
estate,  not  out  of  what  was  purchased  for  them  by  others,  or  by  tlie 
mothef,  as  in  this  case.  —  On  the  other  side,  it  was  argued  for 
the  defendants,  that  the  5000/.  thus  provided  for  by  the  settle- 
ment, was  an  advancement  within  the  meaning  of  the  statute ; 
which  appears  throughout  to  intend  and  preserve  an  equality 
between  the  children :  That  the  statute  makes  no  distinction, 
whether  it  was  a  voluntary  provision  of  the  father,  or  arose  from 
the  contract  of  the  parties ;  and  a  child  provided  for  either  way, 
is  provided  for :  and  it  is  not  like  the  cases  put,  where  a  child, 
either  with  his  own  or  a  relation's  money,  purchases  an  estate,  or 
a  sum  of  money  from  the  father,  but  a  direct  sale,  as  much  as  it 
would  have  been  to  any  stranger:  That  this  portion,  though  not   r  4,01  1 
payable  till  after  the  father's  death,  was  nevertheless  a  provision 
for  her  by  him,  in  his  lifetime,  as  the  act  speaks ;  as  the  principal 
part  of  it,  to  wit,  the  security,  was  executed  by  him,  in  his  life- 
time ;  and  as  he  was  not  at  liberty  to  controul  it ;  and  suppose 
he  had  given  such  a  portion  payable  at  his  death,  this  would 
certainly  have  been  a  good  provision  within  the  statute ;  and  here 
the  portion  is  payable  as  soon  as  possibly  it  can  be  wanted,  namely, 
at  18  or  marriage,  and  a  maintenance  of  80/.  a  year  in  tiie  mean 
time ;  and  though  it  is  true,  that  a  portion  out  of  lands  sinks  in 
the  inheritance,  if  the  party  dies  before  it  becomes  payable,  which 
if  it  were  a  personal  estate  it  would  not,  yet  that  is  not  material 
here,  since  the  statute  makes  no  distinction  whether  the  portion 
is  payable  out  of  the  real  or  personal  estate :     That  if  a  bill  had 
been  brought  immediately  after  the  father's  death,  for  a  distribu- 
ticm,  there  could  be  no  inconvenience  in  setting  apart  a  sum  to 
answer  the  contingency,  when  it  should  happen,  no  more  than  in 
the  case  of  debts,  ^which  is  every  day  done ;  and  there  are  some 
whose  estates  are  not  got  in  till  several  years  after  their  deaths, 
and  a  distribution  may  very  properly  be  made  thereof  from  time 
to  time  as  they  come  in. —  And  the  court  were  all  clear  of 
opinion,  that  this  was  an  advancement  by  the  father  in  his  life- 
time, within  the  meaning  of  the  statute,  though  contingent  and 
fqture,  so  that  she  could  not  have  that  and  her  distributory  share 
likewise.    And  the  master  of  the  rolls  said,  that  the  civil  law  made 
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no  difference  between  a  real  and  personal  estate,  but  only  moveable 
and  immoveable :  and  the  words  of  the  act,  which  speak  of  aprovision 
made  by  the  father  in  his  lifetime,  are  very  proper  to  distinguish 
between  that  and  a  provision  made  by  his  will.     And  the  chief 
justice  said,  suppose  the  father  had  left  but  2000/.  personal  estate, 
it  would  be  extremely  hard,  that  the  eldest  daughter  should  have 
her  5000/.  and  a  sh^  of  the  2000/.  also.     And  the  lord  chan- 
cellor said,  he  thought  any  settlement  in  or  out  of  lands,  either 
by  annuity,  rent,  or  portion,  would  be  a  provision  within  the 
statute ;  and  that  such  provision  might  be  valued  and  brought 
into  the  coUatio  bonorum^  if  they  think  it  worth  their  while ;  that 
the  5000/.,  whether  called  contingent  or  not,  is  an  interest,  and 
such  a  one  as  would  happen  within  a  reasonable  time,  to  wit, 
six  or  seven  years  after  the  father's  death ;  that  the  distribution 
r  402  ]    inust  be  made  as  the  estate  stands  at  the  father's  death,  and  the 
parties  are  to  give  bond  to  refund,  if  debts  afterwards  appear; 
and  future  debts  due  to  the  intestate  must  be  distributed  as  they 
can  be  got  in ;  that  here  the  contingency  has  happened,  and  sl^ 
is  now  at  liberty  to  say,  whether  she  wiU  stick  to  that  provision, 
or  bring  it  into  the  computation  of  collatio  bonorunij  in  order  to 
have  an  equal  share  with  the  rest     But  as  to  the  80/.  a  year 
maintenance,  that  is  not  to  be  brought  in,  being  only  for  the 
education  and  maintenance  of  the  daughter,  which  the  parents 
were  best  judges  of.  —  And  accordingly  the  decree  was  pro- 
nounced.    I  Abr.  Eq.  Cos.  249.  pf.  10.  [S.  C.  2  P.  Wms.  4iS5.'] 
So  in  the  case  Lloyd  and  Xwitsham^  H.  1715 ;  the  lord  chan- 
cellor Camper  was  of  opinion,  that  the  word  portion  in  the  statute, 
with  respect  to  younger  children,  includes  an  estate  in  land  as 
well  as  in  money ;  and  that  this  land,  in  the  computation  of  the 
estate  to  be  distributed,  is  to  be  added  to,  and  computed  with 
the  other  parts  of  it  (7)':  but  with  respect  to  the  eldest  son,  what^ 

(7)  Land  claimed  by  settlement  has  been  thus  held  a  portion  under 
the  statute  of  distributions ;  but  there  does  not  appear  any  case  where 
land  taken  by  descent  has  been  held  a  portion,  neither  that  any  pro* 
vision  hy  wiu,  either  of  land  or  money*  has  been  within  the  statute 
considered  a  portion  advanced  in  the  life :  the  statute  means  by  in- 
testate^  not  a  person  making  no  will,  but  a  person  dying  intestate  as 
to  the  subject  to  be  distributed  by  the  statute.  There  is  no  instance 
of  real  estate  given  to  a  younger  child,  or  a  particular  part  of  the 

Eersonal  estate  given  to  any  child  by  testator,  and  where  executors 
ave  been  held  trustees  of  the  residue,  which  therefore,  as  undisposed 
of,  was  to  go  under  the  statute,  where,  in  the  division  of  that  residue, 
the  court  of  chancery  ever  brought  into  hotchpot  what  the  particular 
child  took  under  the  will  of  that  person  dying  partly  testate  and 
partlv  intestate.  All  the  cases  put  it  on  this :  admitting  that  propertji 
which  cannot  be  taken  till  after  the  decease  of  the  party,  shall  be  an 
advancement,  yet  it  is  an  advancement  made  in  the  life  of  the  intestate, 
which  are  the  very  words  of  the  statute,  "  advanced  in  his  lifetime." 
Twisden  v.  Tmsden.  E.  1804.    9  VesA25. 
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ever  land  came  to  him  from  his  father,  by  descent,  or  otherwise ; 
he  is  to  have  his  share,  without  any  consideration  of  the  value  of 
such  land.     Finer,  Executors,  (Z.  10.)  3. 

So  if  the  father  settles  a  rent  out  of  his  lands  upon  a  younger 
child,  this  is  an  advancement.     2  P.  WiU.  441. 

Likewise  if  the  father  by  deed  settles  an  annuity  upon  a  child,' 
to  commence  after  his  death;  this  is  an  advancement ^o  tanto: 
and  by  the  same  reason,  a  reversion  settled  on  a  child,  as  it  may 
be  valued,  is  an  advancement  also.     2  P.  Will.  442. 

Lord  Kirkcudbright  secured  by  bond  to  his  eldest  son  an  an- 
nuity, and  afterwards  died,  the  payments  having  been  made  till 
that  event  took  place.  It  was  held  that  the  annuity  was  an  ad- 
vancement to  be  brought  into  hotchpot,  [viz.  the  value  at  the 
date  of  the  grant :  or,  if  it  has  ceased,  the  pajrments  received 
at  the  option  of  the  child.  A  widow  has  no  claim  whatever  on 
what  is  brought  into  hotchpot  among  the  children.  Kirkcudbright 
V.  Kirkciidbrightj  8  Ves.  51.  Cleaver  v.  Spurlingj  2  P.  Wms.  528.] 
8  Ves.  51. 

But  whatever  a  child  receives  out  of  the  mother^s  estate,  it  is 
said,  shall  not  be  brought  into  hotchpot.  As  in  the  case  of 
HoU  and  Frederick^  T.  1726.  A  man  married,  and  had  three 
children,  two  sons  and  a  daughter.  His  wife  survived  him; 
and  having,  out  of  her  own  estate^  given  1000/.  to  her  daughter 
in  marriage,  died  intestate,  leaving  those  three. children.  The 
question  was,  whether  the  daughter,  who  had  received  this  1000/. 
ought  to  bring  it  into  hotchpot,  before  she  should  receive  any 
further  share  of  her  mother's  personal  estate.  The  lord  chan- 
cellor King  said,  it  weighed  with  him,  that  the  act  of  distribu- 
tion was  grounded  upon  the  custom  of  London,  which  never 
a£^ted  a  widows  personal  estate;  and  that  the  act  seems  to 
include  those  within  the  clause  of  hotchpot  who  are  capable  of 
having  a  wife  as  well  as  children,  which  must  be  husbands  only. 
And  so  in  this  case  (though  without  much  debate)  his  lordship  [  403  ] 
niledy  that  the  daughter  should  not  bring  the  1000/.  which  she 
had  received  in  her  mother's  lifetime  into  hotchpot.  2  P. 
Wms.  356.   [See  Edwards  v.  Freeman,  2  P.  Wms.  435.] 

And  if  a  child  who  has  received  any  advancement  fit>m  his 
&ther  shall  die  in  his  father's  lifetime,  leaving  children;  such 
children  shall  not  be  admitted  to  their  father's  distributive  share, 
without  bringing  their  father's  advancement  into  hotchpot :  as 
in  the  case  of  Proud  and  Turner,  M.  1729.  A  father  had 
several  children,  and  in  his  lifetime  advanced  in  part  one  of 
them.  The  child  thus  advanced  in  part  died  in  his  father's 
lifetime,  leaving  issue.  Afterwards  the  father  died  intestate, 
possessed  of  a  considerable  personal  estate.  It  was  ruled,  that 
the  issue  of  the  dead  child  must  bring  into  hotchpot  what  their 
father  received  in  part  of  advancement,  as  he,  if  living,  must 
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have  done ;  in  regard  the  issue  stands  in  the  plaee  and  stead  of 
the  father,  claims  under  him,  and  cannot  be  in  a  better  condi- 
tion than  the  father,  if  living,  would  have  been,  and  had  claimed 
his  distributive  share.     2  P.  Will,  560. 

And  the  reason  is,  because  such  children  do  not  take  in  their 
own  right,  but  as  representing  their  father  deceased.  —  But 
whether  those  grandchildren,  having  been  advanced  some  more, 
some  less  by  their  father  in  his  lifetime,  shall  bring  their  several 
advancements  into  hotchpot  one  with  the  Other,  before  they 
shall  distribute  their  deceased  father's  share  of  their  grand- 
father's personal  estate,  doth  not  appear  to  have  been  deter- 
mined. If  their  father  also  died  intestate,  then  it  seemeth  that 
they  shall  be  required  to  bring  into  hotchpot ;  for  in  such  case 
they  take,  not  from  their  grandfather,  but  from  their  fiither; 
and  this  brings  it  within  the  general  rule  aforegoing. 

But  where  there  are  only  grandchildren,  theij  fathers  or 
mothers  respectively  having  died  in  the  lifetime  of  their  grand- 
father ;  in  such  case  they  take  in  their  own  right,  and  not  by 
representation  of  their  father  or  mother  deceased.  Whether 
these  also  shall  bring  into  hotchpot,  either  all  together,  or  those 
descended  from  the  same  stock  amongst  themselves  respectively, 
may  upon  the  like  grounds  be  matter  of  doubt  But  it  seemetb 
that  this  case  is  farther  oflF  from  the  rule  than  tlie  former;  for 
here  they  do  not  take  by  representation,  but  each  in  his  own 
right  And  the  statute  doth  not  seem  to  require  that  the  cd- 
latio  bonorum  shall  extend  further  than  to  children,  or  the  r^ 
r  AQ^  -I  pt'esentatives  of  such  children :  in  like  manner  as  the  custom 
^  of  London  doth  not  extend  to  grandchildren  (as  will  appear 

afterwards);    so   neither   doth  the  custom  of  the  province  of 
York. 

A  doubt  likewise  may  arise,  and  the  solution  thereof  will  be 
the  same,  where  a  grandchild  hath  received  some  advancement, 
not  from  his  father,  but  from  his  grandfather ;  whether  or  no 
such  grandchild  shall  bring  his  said  advancement  into  hotdipot 
with  the  brothers  and  sisters  of  his  father  deceased.  The 
grandchild  in  this  case  taketh  not  in  his  own  right,  but  as  re- 
presentative of  his  father ;  and  therefore,  as  it  seemeth,  should 
not  bring  his  own  portion,  but  only  his  father's  portion,  into 
hotchpot.  —  But  concerning  these  points,  no  adjudication  hath 
occurred,  (m) 

(m)  This  question  is  discussed  by  Vinniust  in  his  tract  de  Cdla- 
tionibusy  c.  12.  where  he  quotes  the  opinion  of  some  civilians,  that  if  a 
grandfather  leave  a  son  and  daughter,  and  grandchildren  by  a  de- 
ceased daughter,  which  grandchildren  had  received  advancement 
from  their  grandfather  in  his  lifetime,  they  shall  collate  their  advance* 
ments  one  with  another^  but  not  with  their  uncle  and  aunt,  but  be 
himself  is  of  opinion  that  they  shall  collate  with  the  brother  and  sister 
of  their  deceased  mother. 
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J5^  portion  not  eqtml  to  the  share  which  would  be  due  to  the 
other  children']  A  child  partly  advanced  shall  bring  in  its  ad- 
vancement only  amongst  the  other  children ;  but  the  wife  shall 
have  no  advantage  of  it.  H.  1 701 .  Ward  and  Lant.  Prec.  Cha. 
182.  184.  8  Ves.  51. 

To  ev^-y  of  the  next  of  kindred  to  the  intestate^  who  are  in  equal 
degree]  Here  it  is  very  material  to  inquire,  who  are  these  next 
of  kindred  in  equal  deg)*ee.  For  the  perfect  understanding 
whereof,  it  is  to  be  observed,  that  kindred  are  distinguished 
either  by  the  right  line,  or  by  the  collateral.  The  right  line  is 
of  parents  and  children,  computing  by  ascendents  and  descendents; 
the  collateral  line  is  between  brothers  and  sisters,  and  the  rest 
of  the  kindred  among  themselves.     AyL  Par.  327. 

And  forasmuch  as  proximity  between  two  persons  proceeds 
either  from  this,  that  they  are  descended  one  from  the  other 
(which  makes  the  connexion  between  ascendents  and  descend- 
ents), or  from  their  being  doth  descended  of  one  and  the  same 
person  (which  makes  that  of  collaterals) ;  we  judge  therefore  of 
the  proximity  between  two  persons,  by  the  number  of  gener- 
ations which  make  both  the  one  and  the  other  of  the  said  con- 
nexions. And  these  generations  are  called  degrees^  by  which 
we  step  from  one  person  to  another,  in  order  to  make  tne  com-  [  405  3 
putation  of  their  kindred,  in  the  manner  hereafter  explained. 
1  Straharis  Dom.  631.  ^^ 

Those  of  the  right  line  are  reckoned  upwards,  as  parents ; 
at  downwards,  as  children:  those  of  the  collateral  line  are 
reckoned  ex  transroerso^  or  side-ways,  as  brothers  and  sisters,  uncles 
and  aunts,  and  such  as  are  bom  from  them.     AyL  Par.  327. 

And  there  is  no  difference  between  the  civil  and  canon  law 
in  the  ascending  and  descending  line ;  but  every  generation, 
whether  ascending  or  descending,  constitutes  a  different  degree. 
Thus  the  father  of  John  is  related  to  him  in  the  first  degree, 
and  so  likewise  is  his  son ;  his  grandfather  and  grandson  in  the 
second ;  his  great  grandfather  and  great  grandson  in  the  third. 
This  is  the  only  natural  way  of  reckoning  the  degrees  in  the 
direct  line,  and  therefore  universally  obtains,  as  well  in  the 
cml  and  eanon^  as  in  the  common  law.     Blackst.  Descents,  8. 

But  there  is  a  difference  in  reckoning  the  collateral  line.  Thus, 
if  we  would  know  in  what  degree  of  collateral  kindred  two  per- 
sons stand  according  to  the  civil  law,  we  must  begin  our  reck- 
oning from  the  one  of  them,  by  ascending  to  the  person  from 
whom  both  are  branched,  and  then  by  descending  to  the 
other  to  whom  we  do  count,  and  it  will  appear  in  what  degree 
they  are.  For  example:  —  In  brother's  and  sister's  sons;  take 
one  of  them  and  ascend  to  his  father,  there  is  one  degree ;  from 
the  &ther  to  the  grandfather,  that  is  the  second  degree ;  then 
descend  from  the  grandfather  to  his  son,  that  is  the  third  de- 
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gree ;  then  irom  his  son  to  his  son,  that  is  the  fourth  degree. 
1  Inst.  23. 

But  by  the  canofi  law,  there  is  another  computation.     For 
'  the  canonists  do  ever  begin  from  the  stock,  namely,  from  the 
person  of  whom  they  do  descend,  of  whose  distance  the  question 
is.    For  example,  if  the  question  be.  In  what  degree  the  sons 
of  the  two  brothers  stand  by  the  canon  law,  we  must  begin 
from   the  grandfather,   and  descend  to  one  son,   that  is  one 
degree ;  then  descend  to  his  son,  that  is  another  degree ;  then 
descend  again  from  the  grand&ther  to  his  other  son,  that  is  cme 
degree ;  then  descend  to  his  son,  that  is  a  second  degree.    So 
in  what  degree  either  of  them  are  distant  from  the  common 
Stock,  in  the  same  degree  they  are  distant  between  themselves. 
And  if  they  be  not  equally  distant,  then  we  must  observe  another 
rule,  viz.  in  what  degree  the  most  remote  is  distant  from  the 
[406  ]    common  stock,  in  the  same  degree  they  are  distant  between 
themselves ;  and  so  the  most  remote  makes  the  degree.  1  InstM* 
Collateral  kinsmen  agree  with  the  lineal  in  this,  that  they 
descend  from  the  same  stock  or  ancestor ;  but  they  differ  in  this, 
that  they  do  not  descend  from  each  otlier.     Collateral  kinsmen 
then  are  such  as  lineally  spring  from  one  and  the  same  ancestor, 
who  is  the  stirps^  root,  or  common  stock,  from  whence  these 
relations  are  branched  out     As  if  John  has  two  sons,  who  have 
each  a  numerous  issue ;  both  these  issues  are  lineally  descended 
from  John  as  their  common  ancestor;  and  they  are  ccdlateral 
kinsmen  to  each  other,  because  they  are  all  descended  firom 
this  common  ancestor,  and  all  have  a  portion  of  his  blood  ia 
their  veins,  which  denominates   them   consanguineu      BUM* 
Desc.  9, 10. 

And  the  very  being  of  collateral  consanguinity  consists  in  this 
descent  from  one  and  the  same  common  ancestor.  Thus  John 
and  his  brother  are  related :  why  ?  because  both  are  derived 
from  one  father:  John  and  his  nrst  cousin  are  related;  why? 
because  both  descend  from  the  same  grand&ther:  sjid  his 
second  cousin's  claim  to  consanguinity  is  this,  that  they  both 
are  derived  from  one  and  the  same  greatgrandfather.  In  short, 
as  many  ancestors  as  a  man  hath,  so  many  common  stocks  be 
hath,  from  which  collateral  kinsmen  may  be  derived.  And  as 
we  are  taught  by  holy  writ,  that  there  is  one  couple  of  ancestors 
belonging  to  us  all,  from  whom  the  whole  race  of  mankind  is 
descended ;  the  obvious  and  undeniable  consequence  is,  that  all 
men  are  in  some  degree  related  to  each  other.     Id.  lO^ll. 

The  different  manner  of  calculating  the  degrees,  may  perhaps 
be  better  apprehended  by  the  following  taUe  :  wherein  it  is  to 
be  observed,  that  the  numeral  roman  letters  at  the  top  .express 
the  degrees  by  the  civil  law,  and  the  figures  at  the  bottom 
express  the  degrees  by  the  canon  law. 

17 
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And  here  it  is  evident,  that  the  degrees  in  the  descending  an 
ascending  lines  are  by  both  laws  the  same.  Thus  the  son  i 
in  the  first  degree,  the  grandson  in  the  second,  and  the  great 
grandson  in  the  third,  by  both  laws,  in  the  descending  line.  Sc 
the  father  is  in  the  first  degree,  the  grandfather  in  the  second, 
and  the  greatgrandfather  in  the  third,  and  so  on,  by  both  laws, 
in  the  cLscending  line. 

But  in  the  collateral  line  the  calculation  is  different. 
Thus  the  cousin  german  is  in  the  fourth  degree  by  the  civil 
law,  and  in  the  second  degree  by  the  canon  law.     For  by  the 
civil  law,  we  ascend  first  to  the  father,  which  is  one  degree ;  from 
him   to  the  common    ancestor  the  grandfather,  which  is  the 
second  degree ;  fi"om  the  grandfiither  we  descend  to  the  unde, 
which  is  the  third  degree;  and  from  the  uncle  to  the  cousin 
german,  which  is  the  fourth  degree.     But  by  the  canon  law,  we 
begin  at  the  common  ancestor,  the  grandfather,  and  reckon  down- 
wards fi'om  him  to  the  father,  which  is  one  degree ;   from  the 
father  to  the  intestate  is  the  second  degree :  so,  on  the  other 
side,  from  the  grandfather  to  the  uncle  is  the  first  degree ;  and 
from  the  uncle  to  the  cousin  german  is  the  second  degree :  and 
by  what  degree  they  are  distant  fi*om  the  common  ancestor,  bjr 
the  same  degree  they  are  distant  from  each  other,  that  is,  in  the 

second  canonical  degree. So  in  reckoning  to  the  son  of  the 

nephew,  or  brother's  grandson :  by  the  civil  law  we  ascend  to 
the  &ther,  which  is  one  degiee ;  from  the  father  we  descend  to 
the  brother,  which  is  the  second  degree ;  fi*om  the  brother  to  the 
nephew,  which  is  the  third  degree ;   and  from  the  nephew  to  the 
son  of  the  nephew,  which  is  the  fourth  degree.   But  by  the  canon 
law  we  begin  at  the  common  ancestor,  the  father,  and  reckon 
down  from  him  to  the  intestate,  which  is  one  degree :  then  on 
the  other  side,  from  the  same  common  ancestor  the  father  to  the 
brother  is  one  degree ;  from  the  brother  to  the  nephew  is  the 
second  degree ;  and  from  the  nephew  to  the  son  of  the  nephew 
is  the  third  degree :  and  by  the  rule  before  laid  down,  in  what 
degree  the  further  of  them  is  distant  from  the  common  ancestor, 
in  the  same  degree  they  are  distant  from  each  other;  so  that 
here  the  intestate  and  the  son  of  his  nephew,  or  brother's  grand- 
son, are  distant  by  the  canon  law  in  the  third  degree  of  kindred. 
[Reason  for       And  the  reason  of  the  different  methods  of  computing  the  de- 
methockof'  g^^^^  of  consanguinity  in  the  collateral  line,  between  the r civil 
computing    law  on  the  one  hand,  and  the  canon  law  on  the  other,  seemeth  to 
the  colla-      be  this :  the  civil  law  regards  consanguinity  principallv  with-  re- 
grees  of       spect  to  successions,  and  therein  very  naturally  considers  only  , 
consangui-    the  person  deceased,  to  whom  the  relation  is  claimed ;  it  therefore 
nity  by  the    counts  the  degrees  of  kindred  according  to  the  number  of  per- 
^jj^°        sons  through  whom  the  claim  must  be  derived  from  hira,  and 
laws.]  makes  not  only  the  son  of  his  nephew,  but  also  his  cousin  ger- 
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man,  to  be  both  related  to  him  in  the  fourtli  degree,  because  tlier« 
are  three  persons  between  him  and  each  of  them.  The  canon 
lAw  regards  consanguinity  principally  with  a  view  to  prevent 
incestuous  marriages,  between  those  who  have  a  large  portion  of 
the  same  blood  running  in  their  respective  veins ;  and  therefore 
looks  up  to  the  author  of  that  blood,  or  the  common  ancestor, 
reckoning  the  de^ees  from  him  :  so  that  the  son  of  tlie  nephew 
is  related  in  the  third  canonical  degree  to  the  person  proposed, 
and  the  cousin  german  in  the  second ;  the  former  being  distant 
three  degrees  from  the  common  ancestor,  and  therefore  deriving 
only  one-fourth  of  his  blood  from  the  same  fountain  with  the 
person  proposed ;  the  latter,  and  also  the  person  proposed  being 
each  of  tbem  distant  only  two  degrees  from  the  common  ancestor, 
and  therefore  having  one  half  of  each  of  their  bloods  the  same. 
Blackst.  Desc.  4],  42. 

For  persons  descended  from  one  common  ancestor,  in  the 
first  degree,  have  the  whole  blood  of  their  said  common  ancestor; 
in  the  second  degree,  they  have  but  half  the  blood  of  the 
aaid  common  ancestor ;  in  the  third  degree,  they  have  but 
half  of  that  half,  that  is,  one-fourth;  in  the  fourtli  degree,  only 
lialf  of  that  fourth,  that  is,  one-eighth;  in  the  fifth  degree,  one- 
^isteenth ;  and  so  on  in  infinitum. 

The  common  law  regards  consanguinity  principally  with 
respect  to  descents ;  and  having  therein  the  same  object  in  view 
as  the  civil,  it  may  seem  as  if  it  ought  to  proceed  according  to 
the  civil  computation.  But  as  it  also  respects  the  purchasing 
ancestor,  from  whom  the  estate  was  derived,  it  therein  resembles 
llie  canon  law,  and  therefore  counts  its  degrees  in  the  same 
manner.  (8)  Indeed  the  designation  of  person,  in  seeking  for 
the  neJc^  qfhin^  will  come  to  exactly  the  same  end  (though  the 
degrees  will  be  differently  numbered)  whichever  method  of  com- 
putation we  suppose  the  law  of  England  to  use ;  since  the  right 
of  representation  in  the  descent  of  real  estates  (of  the  father  by 
ihe  son,  and  so  on)  is  allowed  to  prevail  in  infinitum.  This 
allowance  was  absolutely  necessary,  else  there  would  have  fre- 
quently been  many  claimants  in  exactly  the  same  degrees  of  [  410  ] 
Undred,  as  (for  instance)  uncles  and  nephews  of  the  deceased ; 
which  multiplicity,  though  no  inconvenience  in  the  Roman  law  of 
partible  inheritances,  yet  would  have  been  productive  of  endless 
confusion,  where  the  right  of  sole  succession,  as  with  us,  is 
astablished.  The  issue  or  descendents  therefore  of  the  brother 
of  John,  are  all  of  them  in  the  first  degree  of  kindred,  with 
jrespect  to  inheritances,  as  their  father  when  living  was :  those 

.-    (B)  But  see  even  as  to  calculating  descents  of  real  estates.    2  Bla. 
Cam.  207.  n.  (4)  227«  n.  (12)  by  Christian. 
YOU  IT.  f  f 
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of  his  uncle  in  the  second ;  and  so  op ;  and  are  called  to  the 
succession  in  right  of  such  their  representative  proximity. 

The  right  of  representation  being  thus  established,  the  rule 
with  regard  to  the  descent  of  real  estates  amounts  to  this ;  that, 
on  failure  of  issue  of  the  person  last  seised,  the  inheritance 
shall  descend  to  the  issue  of  his  next  immediate  ancestor.  Thus 
if  John  dies  without  issue,  his  estate  shall  descend  to  his  brother, 
who  is  lineally  descended  from  his  next  immediate  ancestor, 
their  father.  On  failure  of  brethren,  or  sisters,  and  their  issue, 
it  shall  descend  to  the  uncle  of  John,  the  lineal  descendant 
of  their  common  ancestor,  the  grandfather ;  and  so  on. 
BlacJcst.  Desc.  41,  42. 

But  this  representation  in  infinitum  amongst  collaterals,  is  not 
admitted  in  the  succession  to  personal  estate,  the  same  being 
restrained  and  limited  by  the  statute  (as  will  appear  afterwards). 

In  the  case  of  Wingate  and  Fitch^  -ftf.  21.  Ja.  Administration 
upon  the  statute  of  Hen.  8.  was  granted  to  the  brother  of  the 
half-blood.  The  brother  of  the  whole  blood  appealed  to  the 
delegates,  alleging  that  he  was  nearer  of  kin  by  the  ecclesiastical 
law;  and  the  delegates  inclining  to  repeal  the  administration, 
and  to  grant  it  to  the  brother  of  the  whole  blood,  a  prc^bition 
was  granted  to  try  the  matter  thereupon  by  the  common  hw; 
for  uiis  being  ordained  by  statute,  it  was  said,  that  it  ought 
to  be  interpreted  accordmg  to  the  conunon  law.  2  sSti 
Ahr.  SOS. 

And  in  the  case  oi Blackhcraugh  and  Davis^  E.IS  W.  HdU 
chief  justice  said,  that  the  construction  of  the  statute  of  distri- 
bution, on  the  proximity  of  degrees,  must  be  according  to  the 
common  law.     12  Mod,  616. 

But  the  more  modem  cases  seem  to  suppose,  that  the  said 
statute,  being  made  in  an  ecclesiastical  matter,  shall  be  con- 
strued according  to  the  rules  of  the  civil  law.  (9) 

Upon  which  account,  the  learned  Dr.  Harris  observes,  that 
[  411  ]  the  three  first  chapters  of  the  1 1 8th  Novel  of  Justinian  deserve 
the  reader's  attentive  consideration ;  not  only  because  they  con- 
taip  the  latest  policy  of  the  civil  law,  in  regard  to  the  dispositioa 
ofmtestate's  estates ;  but  because  they  are  the  foundation  of  oar 
statute  law  in  this  respect  And  they  are  still  (he  says)  almost 
of  continual  use,  by  being  the  general  guide  of  the  courts  in 
England,  which  hold  cognizance  of  distributions,  in  all  those 
cases,  concerning  which  our  own  laws  have  been  either  sileit, 
or  not  sufficiently  express.     Har.  Justin,  adjlnenu 


(9)  See  Meniney  v.  Petty,  T.  1722.  Free.  Ch.  594.  Carter 
v.  Craidey,  T.  Raym.  496. 506.  Lloyd  v.  Tench,  2  Ves.  215.  P««'* 
case,  1  P.  Wms.  25.  Boxvers  v.  Littletoood,  id.  595.  Thomas  v.  Keh 
iericke,  1  Ves.  333.     Wallis  v.  Hodson,  2Atk.  118. 
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And  therefore  it  is  judged  requisite  to  insert  the  said  three 
chapters  here  at  lengdi,  and  in  the  progress  to  observe  what 
alterations  have  been  made  by  the  statute  aforesaid,  and  by 
the  other  laws  of  this  realm,  and  how  far  the  said  Novel 
with  respect  to  this  matter  seemeth  to  be  still  a  rule  and  di- 
rection. 

CHAPTER  THE   FIRST. 

Of  the  succession  o/*descendents. 

**  IF  a  person  dieth  intestate,  leaving  a  descendent  of  either 
sex,  or  of  whatsoever  degree ;  such  descendent  is  to  be  pre- 
ferred to  all  ascendents  and  collaterals.  And  if  any  of  the 
**  descendents  of  the  deceased  should  die,  leaving  sons  or 
**  daughters,  or  other  descendents,  they  shall  succeed  in  the 
place  of  their  parent,  and  shall  be  entitled  to  the  same  share 
of  the  intestate's  estate,  which  their  parent  would  have  had 
**  if  such  parent  had  lived.  And  this  kind  of  succession  is 
**  termed  a  succession  in  stirpes;  for  in  the  succession  of  de- 
scendents we  allow  no  priority  of  degree,  but  admit  the 
grandchildren  of  any  person  by  a  deceased  son  or  daughter 
to  be  called  to  inherit  that  person,  together  with  his  sons  or 
**  daughters,  without  making  any  distinction  between  males  and 
^  femdes,  or  the  descendents  of  males  and  females." 

And  what  the  civil  law  distributes  in  this  manner  amongst 
the  children  and  other  descendents,  the  statute  clearly  enough 
i^portioneth  amongst  them,  taking  in  together  with  them  the 
wife  of  the  deceased  where  there  is  a  wife  surviving.  And  [  ^IS  ] 
herein  the  civil,  canon,  common,  and  statute  laws  do  all  agree, 
in  giving  this  preference  to  descendents,  exclusive  of  all  as- 
cendents and  collaterals. 

Only  with  respect  to  grandchildren,  these  by  the  civil  law,  even 
when  alone,  although  they  descend  from  various  stocks,  and  are 
unequal  in  their  numbers,  will  take  the  estate  of  their  deceased 
grandfather  per  stirpes,  and  not  per  capita ;  as  suppose  a  man 
should  die,  leaving  grandchildren  by  three  different  sons,  already 
dead,  to  wit,  three  by  one  son,  six  by  another,  and  twelve  by  an- 
other, each  of  these  classes  of  grandchildren  would  take  a  third 
of  the  estate,  without  any  regard  to  the  inequality  of  the  num- 
bers in  each  class.  But  as  to  this  point  in  England,  the  coiurts 
in  which  distributions  are  cognizable  will  order  the  division  of 
an  estate  in  such  case  to  be  made  per  capita ;  and  this,  partly 
fix>m  a  motive  of  equity,  and  pai'tly  from  a  consideration  of  the 
intent  of  the  statute,  which  directs  an  equal  and  just  distribution : 
jind  when  the  act  mentions  representation,  it  must  be  understood 
to  refer  to  it,  in  those  cases  only,  where  representation  is  neces- 
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sary  to  prevent  exclusion,  but  not  to  refer  to  it  in  those  cases, 
where  all  the  claimants  are  in  «qual  degree,  and  therefore  can 
take  each  in  his  own  right.     Harr,  Just,  ad  jlnem. 

And  if  in  the  case  of  the  succession  of  a  fiither,  who  leaves 
behind  him  one  or  more  children,  his  widow  should  happen  to  . 
be  big  with  child,  the  child  in  the  mother's  womb  would  be 
reckoned  among  the  children  of  the  deceased.  And  if  the  other 
children  should  pitxjeed  to  a  partition  of  the  estate,  it  would  be 
necessary  to  lay  aside  one  share  for  the  child  that  is  to  be  bom, 
and  to  name  a  curator  to  it,  who  may  take  care  of  its  interest; 
unless  they  should  think  it  more  convenient  to  delay  the  partition 
unto  the  birth  of  the  child,  either  by  reason  of  the  uncertainty 
whether  the  child  will  be  born  alive  or  not,  or  because  it  may 
happen  that  there  may  be  more  children^  than  one  of  this  birth. 
1  Strah.  Dam.  624. 

But  this  provision  is  rendered  more  effectual  by  the  statute 
aforesaid,  which  requires  that  no  distributicm  shall  be  made  till 
afler  the  expiration  of  one  year  from  the  intestate's  death,  within 
which  time  such  child  or  children  will  be  bom. 


[  413  ]  CHAPTER  the  SECOND. 

Of  the  succession  of  ascendents. 

"  WHEN  the  deceased  leaves  no  descendents,  if  a  father  or 
**  mother^  or  other  ascendent  survive  him,  we  decree,  Aat  thej 
*^  shall  be  preferred  to  all  collateral  relations ;  except  brothere 
"  or  sisters,  as  shall-  be  hereafter  more  particularly  decfaied. 
**  And  if  divers  ascendents  are  livings  we  jprefer  those  uJio  itre  in 
**  the  nearest  degree^  whether  they  are  male  or  female^  patemd  or 
**  maternal.  And  when  several  ascendents  concur  in  the  same  de- 
**  gree^  the  inheritance  of  the  deceased  mttst  be  so  dixnded^  that  the 
ascendents  on  the  part  of  the  father  may  receive  one  hc^j  and 
the  ascendents  on  the  part  of  the  mother  the  other  half  wi^isat 
regard  to  the  number  of  persons  on  either  side.  But  if  thtit' 
ceased  leaves  brothers  or  sisters  of  the  whole  blood,  together  w^ 
ascendents,  these  collaterals  of  the  deceased  shall  be  called  wA 
the  nearest  ascendents;  and  although  the  surviving  parents  0e 
*^  a  father  and  mother,  the  inheritance  must  be  so  divided  ae- 
^*  cording  to  the  number  of  persons,  that  each  of  the  ascendents; 
and  each  of  the  brothers  and  sisters,  may  have  an  eqsd 
portion."  {n) 


<( 
u 
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hi)  This  Novel  excludes  the  children  of  a  deceased  brother  (rf  the 
whole  blood,  when  they  concur  with  brothers  and  sifrters  tmd  ascend- 
ents ;  but  by  Novel  127.  c.  1.  They  are  admitted  by  iwpvesentatiflB 
to  tak^  the  same  share  which  their  father  would  hare  taken  had  ^ 
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^  ^father  or  mother]  By  the  law  of  England,  when  a  child 
OOTi  intestate,  leaving  a  father;  the  father  is  solely  entitled  to  the  [  4?14?  ] 
^^orlc  personal  estate  of  the  intestate,  exclusive  of  all  othei^s ; 
and  anciently,  that  is,  in  the  reign  of  king  Henry  the  first,  a  sur- 
viving father^  or  mother^  could  have  taken  even  the  real  estate  of 
their  deceased  child.  But  this  law  of  succession  was  altered  soon 
afterwards ;  for  we  find  by  Glan ville,  that  in  the  time  rf  king 
Henry  the  second,  a  father  or  mother  could  not  have  taken  the  . 
real  estate  of  their  deceased  children,  the  inheritance  being  then 
carried  over  to  the  collateral  line.  And  it  hath  ever  since  been 
held  as  an  inviolable  maxim,  that  an  inheritance  cannot  ascend. 
But  this  alteration  in  the  law,  made  since  the  reign  of  king  Henry 
the  first,  did  not  extend  to  personal  estate ;  so  that  before  the 
statote  of  the  1  Ja^.  2.  c.  17.  if  a  child  had  died  mtestate,  without  • 
a  wife,  child,  or  father,  the  mother  would  have  been  entitled  to 
the  whole  personal  estate ;  but  by  that  statute,  every  brother  and 
sister,  and  their  representatives,  shall  have  an  equal  share  with 
her.     Harr.tJiist,  ibid. 

Or  other  ascendent]  Here  it  is  manifest  by  the  civil  law,  that 
ascendents,  of  whatever  degree,  shall  be  preferred  before  all  col- 
laterals (except  in  the  case  of  brothers  and  sisters  as  aforesaid). 
But  by  Holt  chief  justice,  in  the  case  of  Blackborough  and  Davisj 
it  was  holden,  that  this  is  altered  by  the  statute ;  which  prefers 
the  next  of  kin,  though  collaterals,  before  one,  though  lineal,  that 
i»  more  remote.     1  P.  WiU.  51. 

In  the  said  case  of  Blackborough  and  Davis,  E,  13  JV.  Admi- 
nistration being  granted  to  the  grandmother,  the  aunt  moved  for  a 
mandamus  to  have  it  granted  to  her,  urging  that  the  first  admi- 
nistration was  void,  sne  being  nearer  in  degree.  But  by  Holt 
Aief  justice:  In  such  case  it  is  not  void,  but  only  voidable;  and 
it  is  a  matter  properly  contestible  in  the  spiritual  court  And  if 
tkej  are  in  equal  degree,  the  spiritual  court  hath  election.  And 
the  grandmother  is  as  near  as  the  aunt,  because  the  descent  to 
eiAer  would  be  a  mediate  descent,  the  medium  of  which  is  the 
fither.  But  the  court  thought  the  advantage  on  the  grandmother's 
aide,  in  this  respect,  that  she  stands  in  the  right  line.  Aflerwards 
Ae  aunt  moved  for  a  mandamus  to  have  distribution,  being  in 
equal  degree.     On  the  contrary,  it  was  argued,  that  she  was  not 

lived.  Both  Novels  require  whole  blood  only  in  brothers  and  sisters 
of  the  deceased  and  their  children,  when  they  concur  with  ascendents, 
or  with  a  brother  and  sister  of  the  whole  blood ;  but  not  in  any  other 
degree :  and  therefore  civilians  admit  brothers  and  sisters  of  the  half 
blood  to  take  equally,  and  an  uncle  of  the  half  blood  to  concur  with 
cnae  of  the  whole,  and  prefer  him  to  the  son  of  an  uncle  of  the  whole 
blood.  Vinnius  ad  Inst,  3.  5.  4.  Huber,  ih.  de  Sue,  ab  IntestaiOm 
Sonde  Decis.  lib,  4.  def.  2, 
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entitled  to  it,  being  not  so  near  as  the  grandmother,  for  the 
grandmother  stands  in  the  place  of  the  mother,  and  is  in  the 
second  degree  to  the  intestate ;  the  aunts  are  the  daughters  of  the 
grandmother,  and  the  daughters  cannot  be  in  equal  degree  with 
[  415  ]  their  mother.  And  by  HoU  chief  justice:  No  mandamus  ou^t 
to  be  in  this  case.  And  he  said,  as  by  the  common  law,  &ther 
and  mother  were  nearer  than  brother  and  sister,  so  grand&ther 
and  grandmother  are  nearer  than  uncle  and  aunt.  And  the 
grandmother  in  this  case  is  the  root  of  the  kindred,  whereas  the 
aunt  is  only  a  branch.  1  Salk.  38.  251.  Prec.  Cha.  521, 
12  Mod.  623.     1  P.  Will.  51.     Ld.  Baym.  684. 

So  in  the  case  of  Woodrqffe  and  Wichuxjrihy  in  the  court  of 
chancery,  T.  1719,  it  was  clearly  agreed,  that  if  one  dies  intes- 
tate, leaving  a  grandmother  and  uncles  and  aunts ;  the  grand- 
mother is  entitled  to  the  personal  estate,  in  exclusion  of  the 
uncles  and  aunts.     Prec.  Cha,  527. 

If  divers  ascendents  are  livings  we  prefer  those  who  are  in  the 
nearest  degree^  whether  they  are  male  or  female^  paternal  or  nut' 
temaT]  And  conformable  hereunto  are  the  words  of  the  statute, 
and  in  such  case  the  distribution  shall  be  made  amongst  the  neit 
of  kindred  who  are  in  equal  degree.  So  in  the  case  of  Moor  and 
Barkham^  May  13,  1723,  where  the  next  of  kindred  to  the  in- 
testate were  a  grandfather  by  the  father's  side,  and  a  grandmother 
by  the  mother's  side ;  it  was  decreed,  that  they  shall  take  in  equal 
moieties,  as  being  in  equal  degree ;  for  though  the  grandfather  by 
the  father's  side  may  in  some  respects  be  more  worthy  of  blood, 
as  in  case  of  the  descent  of  lands) ;  yet  in  this  respect,  dignity 
of  blood  is  not  material.     1  P.  WiU,  53. 

And  when  severed  ascendents  concur  in  the  same  degree^  the  in- 
heritance of  the  deceased  must  be  so  divided,  tlwi  the  ascendents  on 
the  part  of  the  father  may  receive  one  half,  and  the  ascendents  on 
the  part  of  the  mother  the  other  half,  without  regard  to  the  number 
of  persons  on  either  side2  By  the  custom  of  France  (Mr.  Domat 
tells  us),  in  pursuance  of  the  rule  patema  patemis,  matema  mor 
temis,  the  remotest  ascendents  are  preferred  to  tliose  that  are 
nearer,  with  respect  to  the  goods  aescended  from  their  stock. 
And  this,  he  says,  seemeth  to  be  more  equitable  and  natural;  and 
there  seemeth  even  to  be  something  of  a  hardship  in  the  contnuy 
rule.     1  Strah,  Dom.  639. 

And  with  us,  in  respect  of  the  descent  of  lands,  the  nile 
holdeth,  that  lands  which  came  by  the  father  shall  descend  to  the 
heirs  on  the  part  of  the  father,  and  the  lands  which  came  by  the 
mother  shall  descend  to  the  heirs  on  the  part  of  the  mother.  But 
[416]  with  respect  to  the  distribution  of  personal  estate,  the  statute 
requires  an  equal  distribution  amongst  all  such  ascendents  as  are 
in  equal  degree. 

ff  the  deceased  leaves  brothers  and  sisters  — •  together  with  as- 


min0.    Distribution.  4>1& 

eendenlSj  these  collaterals  of  the  deceased  shall  be  called  with  the 
nearest  ascendents']  If  it  should  here  be  asked,  whether  the 
brother  of  an  intestate  would  exclude  the  grandfather  by  the 
civil  law ;  the  Novel  appears  at  first  sight  to  answer  it  very  fully 
in  the  negative,  by  enacting,  that  if  the  deceased  leaves  brothers 
and  sisters,  together  with  ascendents  in  the  right  line,  these 
collaterals  shall  be  called  with  the  nearest  ascendents.  And 
the  generality  of  writers  have  understood  this  passage,  as  ad- 
mitting ascendents  and  brothers  to  take  jointly :  yet  a  contrary 
interpretation  hath  been  given  by  some  civilians,  and  for  this, 
amongst  other  reasons,  that  as  a  benefit  is  hereby  intended  to 
tJhe  brothers  and  sisters,  this  benefit  to  them  would  be  so  much 
the  less,  as  the  ascendents  are  farther  distant  from  the  person 
deceased,  whereas  on  the  contrary  in  reason  it  ought  to  be 
so  much  the  more.  As  for  example :  suppose  there  are  two 
brothers,  and  a  father  and  mother,  in  this  case  each  brother 
would  receive  a  fourth  part ;  but  if  there  be  no  father  or  mother, 
it  may  happen  that  there  shall  be  four  grandfathers  and  grand- 
mothers, and  then  each  brother  would  have  but  a  sixth  part; 
so  there  may  be  eight  great,  grandfathers  and  great  grandmothers, 
in  which  case  each  brother  would  receive  but  a  tenth  part ;  and 
so  on.  —  But  this  question,  seems  now  to  be  settled  in  England, 
in  consequence  of  three  determinations ;  the  first  of  which  was 
given  in  the  exchequer,  in  the  case  of  Poole  and  Wilshaw^  T. 
1708;  the  second,  in  the  case  of  Norbury  and  Vicars^  before 
Fortescue^  master  of  the  rolls,  M,  174?9 ;  and  the  third  was  de- 
livered by  the  lord  chancellor  Hardmcke^  in  the  case  of  Evelyn 
and  Evelyny  H,  1754.  (1:)    Harr.   Justin,  adfinem. 

Which  case  of  Evelyn  and  Evelyn  was  this. — By  the  lord 
chancellor  Hardwicke:  This  case  is  between  the  grandfather 
and  the  brother  of  the  deceased.  It  is  insisted  on  the  behalf  of 
the  grandfather,  that  he  is  in  equal  degree  of  consanguinity  with 
the  brother  of  the  deceased,  and  intitled  to  an  equal  share  of 
his  estate  under  the  statute  of  distribution.  The  statute  says, 
that  the  ordinary  (in  case  there  shall  be  no  wife,  children,  or 
children's  children)  shall  make,  a  just  and  equal  distribution 
among  the  next  of  kindred  to  the  dead  person  in  equal  degree, 
or  legally  representing  their  stocks  pro  suo  cuique  jure^  "  ac-  [  417  ] 
**  cording  to  the  laws  in  such  cases,  and  the  rules  and  limit- 
**  ations  nereafler  set  down."  Which  limitation  is  only  a  par- 
ticular specification  in  what  cases  representation  shall  be  al- 
lowed ;  and  there  is  nothing  more  expressed  in  the  statute,  than 
that  the  estate  shall  be  distributed  equally  to  every  the  next  of 
kin  to  the  intestate,  who  are  in  equal  degree. 

This  point  has  been  already  twice  determined  in  courts  of 

(1)  SAtk.162.    Ambl.  191. 
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equity.  First,  in  the  case  of  Ptiole  and  JVSshafW:  and  after- 
wards in  the  case  of  Narbury  and  Vicars. 

But  it  has  been  insisted  on  for  the  grandfiulier,  that  both 
these  decrees  are  erroneous;  and  that  according  to  die  com- 
putation of  the  civil  law,  the  grandfather  and  brother  are  in 
equal  degree,  and  consequently  are  equally  intitled. 

And  I  do  agree,  that  in  this  case  the  computation  of  degrees 
ought  to  be  according  to  the  rules  of  the  civil  law;  and  that 
those  of  the  common  law  are  only  to  be  r^arded  in  matrimonial 
cases.  Notwithstanding  which  1  shall  adnere  to  the  determin- 
ation of  the  case  of  Poole  and  JVilskaw,  I  have  seen  the  lord 
chief  baron  WarcTSf  and  Mr.  baron  Prices  reports  of  this  case, 
and  also  that  of  Mr.  Dodd  (aflerwards  chief  baron).  Tlie  last 
of  which,  though  but  short,  is  the  clearest  of  the  three.  It  was 
a  bill  brought  Dv  the  grandmother,  for  a  share  of  her  grand- 
son's estate  equally  with  his  brother.  And  it  was  insisted  on  for 
her,  that  she  was  in  equal  degree  of  consanguinity,  and  equally 
intttled.  But  the  reporter  says,  ^^  All  the  court  contrary ;  and 
*^  there  has  been  no  such  usage  since  the  making  of  the  statute.'* 
And  I  know  of  none  since;  though  it  is  eighty-three  years  since 
that  statute  was  made.  The  subsequent  decree  at  the  rolls  was 
conformable  to  this.  And  therefore  I  shall  not  attempt  to  over- 
throw these  determinations. 

But  if  this  was  res  integra^  I  think  there  are  strong  grounds^ 
both  from  the  common  and  civil  law,  to  prefer  the  brother  ta 
the  grand&ther.  The  words  in  the  statute  ^^  pro  std  cuiquejwe, 
according  to  the  laws  in  such  cases,''  refer  to  certain  precedoA 
i-ules  and  methods  of  expounding  the  law. 

The  civil  law  is  no  part  of  the  laws  of  England,  any  fiirdier 
than  it  has  been  received  here  in  certain  cases.  In  descent  of 
lands  there  is  but  one  degree  between  brother  and  brother.  See 
k>rd  chief  justice  Hal^^  argument  in  the  case  of  CoUingwood  and 
Paccj  1  Ventr.  423.  who  says,  that  according  to  the  computation 
of  degrees  according  to  the  laws  of  England,  brother  and 
[  418  ]  brother  makes  one  degree.  And  the  brother  is  distant  from  his 
brother  and  sister  in  the  first  d^ree  of  consanguinity.  And  be 
adds,  that  though  the  brother  is  by  the  civil  law  in  the  second 
d^ree  from  the  brother,  yet  they  say,  in  collaterals  radUts  esi 
projdmiorfratrej  ideoque  in  coUateralibus  nuUtts  est  primus  gradiuSy 
sed  secundus  obtinet  vicem  primi.  In  the  case  of  Blackborougi 
and  Davis^  1  P.  WiU,  50.  tfie  lord  chief  justice  HoU  delivered 
the  opiilion  of  the  court,  and  said  that  the  laws  of  England,  and 
not  any  foreign  law,  ought  to  govern  in  this  case ;  and  he  cited 
the  Saxon  laws  and  others  to  uie  point  then  in  question,  whick 
was  concerning  a  personal  estate. 

What  I  have  said  would,  I  think,  alone  be  sufficient  to  sup^ 
port  the  determination  in  the  case  of  Poole  and  Wilshaw;  as  it 
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shews,  that  the  construction  of  the  statute  ought  to  be  accord- 
ing to  the  law  of  England.  But  I  further  think,  that  according 
to  the  Roman  law  alone,  there  would  be  sufficient  ground  to 
support  the  resolution.  How  the  matter  of  succession  of  col- 
laterals stood  upon  the  law  of  the  twelve  tables,  and  what  alter- 
ation it  received  by  the  constitution  of  the  emperor  Claudius, 
and  the  senattis-consulttmi  TertuUanum  made  in  the  time  of  the 
emperor  Antoninus  Pius,  the  adopted  son  of  Adrian,  so  as  to 
let  in  the  mother  who  was  before  excluded,  may  be  seen  at  large 
hi  Vinniu^s  Commentary  on  the  Institutes  *  By  the  text  itself  of 
the  Institutes  fy  it  appears,  that  the  grandmother  was  not  to  take 
as  well  as  the  mother.  The  woros  are  Postea  autem  senatus-^ 
consulto  TertuUianOj  quod  divi  Adriani  temporibus  faction  esty 
plenissime  de  tristi  successione  matris  non  etiam  avia  deferendvm^ 
cautwn  est.  See  Vinnitis^s  comment  on  this  passage,  page  543^ 
who  shews  that  it  was  in  the  time  of  Antoninus  Pius.  But  Hei* 
neiciu^s  Syntagma^  lib.  iti.  tit.  9.  examines  all  the  arguments, 
and  inclines  to  Justinian's  opinion.  By  the  Code  j:,  the  sister 
is  preferred  with  the  grandmother  or  grandfather. 

But  the  whole  has  been  altered  by  the  Novels  of  Justinian.— 
It  has  been  said,  that  the  Novels  were  never  received  in  the 
western  empire.  But  this  is  not  so  in  the  generality  in  which 
it  was  laid  down.  For  they  have  been  received  in  all  countries 
where  the  civil  law  has  been  received,  as  much  as  other  parts 
of  that  law;  which  has  never,  since  die  declension  of  the  western 
mnpire,  been  taken  for  the  absolute  rule  of  law  in  any  nadoo. 
All  the  commentators  of  the  civil  law  consider  the  Novels  as  [  419  J 
part  of  the  Roman  law.  They  call  them  jus  nomssimunu  Vin^ 
nius,  in  his  Commentary  on  the  Institutes  $,  has  a  dissertation 
which  he  calls  ratio  succedendi  ab  intestato  ex  Jure  novissimo.  Now 
by  the  118th  Novel,  the  brothers  are  let  in  to  take  an  equal 
snare  with  the  father  and  mother.  It  is  true  that  Mr.  Domed 
is  of  another  opinion.  ||  But  Voet  maintains  the  former  opinion 
with  great  clearness :  lUud  non  satis  expeditum  est^  &c.  f  In 
this  passage  Mr.  Voet  shews,  that  the  emperor  in  the  above 
cited  Novel  has  emphatically  said,  fratres  et  sorores  cum  proximis 
gtadu  ascendentibus  vocari;  which  mention  of  the  next  in  degree 
would  be  entirely  superfluous,  if  it  was  not  intended  to  denote 


(*)  Lib.  iii.  tit.  2.  par.  3.  (t)  Lih,  iii.  tit.  3.  par.  2. 

(X)  Lib.  vi.  tit.  58.  /.  9. 

(\)  4to  edition  at  Leyden,  1726.  j9.554. 

(II)  Folio  edition  at  Paris,  1713,  vol.i.  part2^.  book  2dL.  tit.  2d., 
sect.  1.  paragr.  7th.     Or  Strahan's  Translation,  2d  edition,  page  639. 

(f )  Hague  edition,  1731,  vol.  i.  book  38.  tit.  17*  paragr.  13.. 
page  587. 
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those  who  are  in  .the  first  ascending  degree  (p);  since  it  is  9 
certain  rule  of  law,  that  there  is  no  representation  in  the  as* 
cending  line.     He  afterwards  shews  what  absurdities  follow,  by 
letting  in  remoter  persons  in  the  ascending  line  to  share  with 
the  brothers ;  since  the  more  remote  they  were,  the  more  in 
number  tliey  might  be,  and  consequently  would  carry  away  a 
great  share  from  the  brothers,  as  the  estate  is  to  be  divided  into 
as  many  portions  as  there  are  persons.     He  then  argues  from 
the  words  of  the  Novel,  which  says,  that  the  brothers  shall  be 
called  to  succeed  equally  with  the  ascendents  in  the  next  degree. 
(See  the  critique  on  these  words,  in  Domat  before  cited)  —  Si 
aut  pater  aut  mater  fuerint.     Whence  it  follows,  that  they  are 
not  to  come  in  promiscuously  with  all  ascendents,  but  Sr  pater 
aut  mater  fuerint.     And   he  gives  some  additional  reasons  to 

support  his  opinion.    &*  aut  pater these  are  tlie  words  of 

the  Novel  as  cited  by  Voet;  but  in  the  Novel  itself  it  is  &  et 
[  420  J  pater  (n  %aL\  raetlrip  ij  ftijlijp  eiijo'av).  Upon  which  Mr.  Domat 
argues  that  the  words  si  et,  being  translated  from  the  Greek, 
signify  et  si.  However  Mr.  Voefs  general  reasoning  may  be 
preferred  to  Domafs,  it  is  not  fair  in  nim  to  alter  the  words  of 
the  Novel,  on  purpose  to  favour  his  own  interpretation;  when 
he  could  not  but  know,  that  a  contrary  one  has  been  founded 
on  the  words  as  they  stand  in  the  Novel. 

The  lord  chief  justice  Hale  in  the  place  above  cited  (1  Fefitn 
42S.)  says,  that  the  brother  is  the  first  degree  in  collaterals. 
And  the  text  of  the  Institute  *  Says,  superior  quidem  et  inferior 
cognatio  a  prima  gradu  incipit ;  at  ea  quce  transversa  numeratur^^ 
a  secundo. 

VinniuSj  who  is  a  very  acute  commentator,  in  the  ratio  sue- 
cedendi  ex  jure  namssimo  above  cited,  has  an  argument  to  •prove, 
that  the  right  of  succeeding  is  not  always  according  to  the  prox- 
imity of  degrees.  In  which  (p,  556.)  are  the  words,  Condudo 
igiturjleri  posse,  ut  aliqui,  pari  gradu  constittdi  jure  praximitatis, 
soli  succedant,  exclusis  iis  qui  eodem  gradu  aut  etiam  propinqiuore 
sunt,  si  illorum  jus  sit  potius.  This  shows,  that  one  person  may 
be  preferred  to  another  in  equal  degree  si  ejus  jus  sit  potius. 

In  the  present  case Ipsa  utiUtas,  justi  prope  mater  etisqui, 

inclines  to  the  preferring  the  brother  to  the  grandfather ;  since 
there  is  in  young  persons  a  natural  spes  accrescendi.     This  alone 

(o)  But  upon  these  words  Huher  has  observed,  that  those  may  be 
said  to  be  "  next  in  degree  xjohom  none  precede;^*  from  whence  he 
argues,  that  though  the  grandfather  is  excluded  when  the  father  and 
brothers  concur ;  yet  when  the  father  is  out  of  the  way  the  grand- 
father becomes  next  in  degree,  and  ought  to  succeed  with  the  brothers. 
The  truth  is,  that  on  this  point  civilians  are  divided.  See  Huh*  ad 
Inst.  lib.  iii.  de  Success,  ah  Intest.  secundum  Nov.  118.  §  9. 

(*)  Book  iii.  tit.  6th.  part  Ist. 
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indeed  would  not  be  sufficient  to  ground  a  determination  upon ; 
but  joined  to  other  reasons,  it  has  its  weight  And  since  not 
only  the  reasons  are  on  this  side  the  question,  but  the  deter- 
minations have  been  that  way,  and  to  overthrow  them  would 
tend  to  introduce  inconveniencies,  as  it  might  disturb  distributions 
already  made^  which  is  an  argument  of  the  greatest  weight  in  the 
law,  I  shall  determine  this  point  in  favour  of  the  brother,  to  the 
exclusion  of  the  grandfather. 

CHAPTER  THE  THIRD. 

Of  the  Succession  o/*  Collaterals. 

'*  IF  a  person  leaves  neither  descendents  nor  ascendents  at 
•*  the  time  of  his  death,  we  first  call  his  brothers  and  sisters  of 
**  the  whole  bloody  whom  we  have  also  called  to  inherit  with  the 
**  fathers  of  deceased  persons.     And  when  there  are  no  brothers    [  421  3 
**  of  the  whole  blood  with  the  deceased,  we  call  those,  who  are 
**  either  by  the  same  father  only,  or  by  the  same  mother.     And 
**  if  the  dececLsed  leaves  brothers^  and  also  nephews  by  a  deceased 
"  brother  or  sister;  those  nephews  shall  be  called  to  succeed 
•*  with  their  uncles  and  aunts  of  the  whole  blood  to  the  deceased: 
**  but  however  numerous  those  nephews  are,  they  shall  be  intitled 
"  only  to  that  share,  which  their  parent  would  have  taken  if  alive. 
**  From  whence  it  follows  that  if  a  man  dies,  and  is  survived  by 
**  the  children  of  a  deceased  brother  of  the  whole  blood,  and  also 
by  brothers  of  the  half  blood,  then  his  nephews  (that  is,  the 
children  of  his  brother  by  the  whole  blood)  are  to  be  preferred 
to  their  uncles  and  aunts;   for  although  such  nephews  are 
**  themselves  in  the  third  degree,  yet  they  are  preferred,  as  their 
•*  parent  would  have  been  if  living.     And  on  the  contrary,  if  a 
**  man  dies,  and  is  survived  by  a  brother  of  the  whole  blood,  and 
^*  by  children  of  a  brother  of  the  half  blood  deceased,  these 
**  nephews  are  excluded,  as  their  father  would  have  been,  if  he 
**  had  lived.     But  among  collaterals,  we  allow  the  privilege  of 
**  representation  to  the  sons  and  daughters  of  brothers  and  sis- 
**  ters,  and  no  farther ;  and  we  grant  it  only  to  brothers  and 
**  sisters'  children,  when  they  concur  with  their  uncles  or  aunts, 
*'  paternal  or  maternal :    for  when  descendents   are  called  to 
**  inherit,  we  by  no  means  permit  the  children  of  a  deceased 
**  brother  or  sister  to  share  in  the  succession;    although  the 
**  fiither  or  mother  was  of  the  whole  blood  witfi  the  deceased 
**  brother.     But  we  have  so  far  allowed  the  right  of  represent- 
"  ation  to  brothers'  and  sisters'  children,  that  being  only  in  the 
**  third  degree,  they  are  called  to  inherit  with  those  who  are  in 
*'  the  second  :  And  this  is  evident,  because  brothers'  and  sisters' 
^^  children  are  preferred  to  the  uncles  and  aunts  of  the  deceased; 
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*'  paternal  as  well  as  maternal ;  althouffh  they  are  all  in  the 
^^  third  degree  of  cognation.  —  But  if  a  deceased  person  leaves 
*'  neither  brothers  nor  sisters,  nor  brothers'  nor  sisters'  children ; 
^  we  then  call  all  the  other  collaterals,  according  to  the  prero- 
**  gative  of  their  respective  degrees,  preferring  the  nearer  to  the 
*'  more  remote :  and  if  several  are  found  in  the  same  d^ree, 
*^  the  inheritance  must  be  divided  according  to  the  number  of 
'^  persons,  and  this  manner  of  dividing  an  inheritance  is  called 
**  a  division  in  capita"     Harr,  Justin,  ad  Jinem, 

Of  the  ijohole  blood}  We  must  here  observe,  in  relation  to  the 
distinction  between  the  whole  blood  and  the  half  blood,  that  the 
law  of  England  is  different  in  this  particular,  according  as  the 
succession  regards  lands  of  inheritance,  or  personal  estate.  In 
the  case  of  inheritances,  tlie  whole  blood  is  always  preferred,  and 
the  half  blood  is  no  blood  inheritable  by  descent.  In  succession 
to  personal  estate,  the  law  hath  been  more  uncertain ;  inasmuch 
as  the  statute  takes  no  notice  of  this  distinction  between  the  whole 
blood  and  the  half  blood,  but  directs  the  distribution  to  be  made 
amongst  the  next  of  kindred  in  equal  degree  to  the  intestatCi 
But  being  certain  that  brothers  and  sisters  of  the  half  blood  are 
in  the  same  degree  with  brothers  and  sisters  of  the  whole  bloo^ 
it  hath  been  Uie  general  opinion,  that  according  to  the  said 
statute,  brothers  and  sisters  of  the  half  blood  are  entitled  to  an 
equal  share  of  the  intestate's  estate,  with  the  brothers  and  sisters 
of  the  whole  blood  (2)  althou^  tliere  are  several  precedents  of 
judgments  given,  since  the  statute,  allowing  the  half  blood  \o 
have  but  an  half  share.  But  the  law  in  this  particular  is  nor 
become  fixed  and  certain,  ever  since  the  decree  of  the  house  of 
lords,  in  the  case  of  Watts  and  Crooke ;  upon  an  appeal  firom  a 
decree  in  chancery,  which  had  been  given  in  favour  of  the  half 
blood,  and  which  was  affirmed  by  the  house  of  lords.  1  Strah, 
Domat.  658. 

And  this  shall  extend  to  a  posthumous  brother  of  the  half  blood. 
And  lord  Ilardwicke  said,  he  could  not  distinguish  this  from  the 
case  of  a  child  in  ventre  sa  mere.  If  indeed  it  were  to  go  to 
children  bom  at  any  distance  of  time,  so  as  to  cause  an  incon- 
venience by  suspending  the  distribution,  or  to  cause  a  taking 
back  again,  it  might  be  an  objection.  But  that  cannot  happen, 
[  423  ]  because  the  child  must  be  in  rerum  natura  at  the  death  <rf  the 
intestate  brother  whose  estate  is  in  question ;  but  at  the  utmost 
it  cannot  be  carried  beyond  the  year,  in  which  a  distribution  is 
to  be  made.     Burnet  v.  Man.     Nov.  16,  1748,  1  Vez.  156. 

(2)  Smithy.  Tracy,  1616.  I  Mod.Wd.  lVentr.Sl6.  ^LevAIS. 
1  Vearn.  437.  cited.  Crook  v.  JVyatt,  2  Vem.  124.  2  Freem.  112. 
2.  Ventr.  317.     Sbow  P.  C.  108.  S.  P. 
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Xfihe  deceased  leaves  In^otha^s  and  also  nephews']  In  the  case  of 
Walsh  and  Walsh^  M.  1695.  A  man  had  three  brothers;  one  of 
them  died,  leaving  three  children ;  another  died,  leaving  two ;  and 
the  third  died,  leaving  five  children :  after  which  he  himself  died 
intestate.  It  was  resolved,  that  distribution  should  be  per  capttOf 
and  not  per  stirpes ;  and  that  all  the  children  should  have  equal; 
because  none  of  them  take  by  way  of  rq>resentation,  but  all  as 
next  of  kindred  in  equal  degree.     Prec.  Cha.  54.  {p) 

So  in  the  case  of  Janson  and  Bwy^  H,  1 723.  Lord  chief 
baron  Bury  had  several  brothers  and  sisters,  some  of  the  hal^ 
and  some  of  the  whole  blood,  who  all  died  in  his  lifetime,  all 
leaving  sevei*al  children.  And  now  upon  a  bill  exhibited  for  the 
distribution  of  his  estate,  it  was  decreed  by  the  whole  court  of 
exchequer,  that  the  distribution  should  be  per  capita^  and  not 
per  stirpes ;  for  now  they  do  not  take  by  representation,  but  as 
next  of  kin  to  the  intestate.  But  if  one  of  the  brothers  or  sisters 
of  the  chief  baron  had  survived  him,  the  children  of  the  rest  must 
have  taken  only  by  representation,  that  is  to  say,  per  stirpes. 
And  the  case  in  diis  court,  between  JVaU  and  TTieedham,  was 
cited,  which  was  on  June  28,  1711.  Dr.  Wall  the  intestate  had 
two  sisters ;  Susanna,  of  the  half  blood,  who  left  Samuel ;  Eliza- 
beth, of  the  whole  blood,  who  left  John,  Mary,  and  Dorothy. 
Both  the  sisters  died  in  the  lifetime  of  Dr.  Wall.  His  wife,  as 
administratrix,  preferred  a  bill  for  direction  in  the  distribution ; 
and  the  court  decreed  one  moiety  of  the  intestate's  estate,  to  the 
wife,  and  the  other  moiety  to  be  oivided  into  four  parts,  oiie  part  E  4£4  ] 
£)r  the  issue  of  Susanna,  and  three  for  the  issue  of  Elizabeth* 
And  no  distinction  was  made  between  the  whole  and  the  half 
blood.     Bunb.  1 59. 

And  so  much  for  the  118th  Novel  of  Justinian.  We  now 
proceed  with  the  explanation  of  the  other  parts  of  the  statute  of 
distribution,  and  of  the  other  statutes  consequent  thereupon. 

No  representatives  admitted  among  collaterals^  after  brother^  and  [No  repte. 
sisters*  children^     In  the  case  of  Maw  and  Harding,    T.  1691 ;  J^***^"], 
The  question  was,  Whether  the  words  of  the  statute  are  to  be  laterals.]  ' 
intended  of  brothers  and  sisters  to  the  intestate;  or  whether^ 
when  distribution  falls  out  amongst  brothers  and  sisters,  though 
remote  relations  to  the  intestate,  representation  shall  be  admitted 


(p)  And  herewith  the  best  civilians  agree,  Si  soli  sint  JratrumJUiif 
Monparentes  nonJratreSf  succedunt  in  capita.  Cujac.  ad  Nov.  118. ;  ^ 
de  feud,  2.  11.  For  as  Vinnius  has  observed  m  his  Selects  Juris 
QfiastioneSf  lib.  ii.  c.  30.  the  right  of  representation  is  a  fiction  of  law, 
.which  is  introduced  in  order  that  the  proximity  of  the  surviving  bro^ 
Aher  or  sister  may  not  exclude  their  nephews  or  nieces.  But  in  this 
case  such  a  fiction  is  unnecessary,  as  all  the  claimants  are  in  an  equal 
degree  of  proximity  to  the  deceased. 
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amongst  them?  And  the  court  held,  that  the  representation 
should  be  only  between  the  brothers  and  sisters  to  the  intestate. 
2  Fern.  233.  IPre.  Ch.  28.  S.  C]  (3) 

In  the  case  of  Pett  and  Pett,  T,  1 700.  The  persons  claiming 
distribution  were  a  deceased  brother's  daughter,  and  the  grand- 
children of  another  deceased  brother.  And  it  was  held  by  the 
court,  that  the  deceased  brother's  daughter  only  was  intided ; 
and  that  a  deceased  brother's  or  sister's  grandchildren  shall  not 
come  in  with  a  deceased  brother's  or  sister's  children.  1  P.  WiU* 
«5.     1  Salk.  250.     [1  Lard  Raym.  574.  S.  C] 

So  in  the  case  of  Bctwers  and  Littlewood^  M.  1719.  A  man 
died  intestate,  leaving  no  wife  or  child,  brother  or  sister,  but  his 
next  of  kin  were  an  uncle  by  his  mother's  side,  and  a  deceased 
aunt's  child.  The  latter  brought  a  bill  against  the  uncle  for  a 
share  of  the  intestate's  estate.  To  which  the  defendant  demurred; 
and  the  demurrer  was  allowed.  And  the  lord  chanceUor  said, 
that  the  case  of  Pett  and  Pett  was  in  point,  and  that  what  had 
been  urged  in  regard  to  the  hardship  of  the  case,  was  nodnng; 
for  so  it  may  seem  hard,  that  if  an  intestate  leaves  a  deceased 
brother's  only  son,  and  ten  children  of  a  deceased  half  sister,  the 
ten  children  shall  take  ten  parts  in  eleven  with  the  son  of  the 
deceased  brother,  and  yet  the  law  is  so,  because  they  all  take 
per  capita^  and  not  by  way  of  representation.     1  P.  WilL  594. 

A  granddaughter  of  the  sister,  and  a  daughter  of  the  intestate's 
aunt,  are  in  equal  degree.  (4)  In  case  there  be  no  childy  then  to  the 
next  of  kindred  in  equal  degree^  In  the  case  of  Durand  and 
Prestwoody  June  30,  1738.  The  intestate  left  two  aunts,  and  a 
nephew  and  a  niece  (children  of  a  brother  deceased).  By  the  lord 
chancellor  Hardwtcke;  the  surplus  must  be  divided  into  four 
parts  equally  amongst  them,  they  being  all  in  equal  degree,  and 
[  425  ]  therefore  the  children  do  not  take  per  stirpem^  but  j>er  capita  ; 
but  if  the  father  of  the  nieces  had  been  living,  he  would  have 
taken  the  whole.     X  Atk.  455.  (y) 

(3)  Where  an  intestate  left  an  uncle  and  a  deceased  uncle's  son, 
the  court  inclined  to  think  that  the  nephew  was  entitled  equally  with 
the  surviving  uncle,  but  took  time  to  consider  of  it.  Beeton  v.  Dariingf 
(1690).  2  Vern.  168 ;  but  the  contrary  is  now  held  in  Matv  v.  Hardingt 
and  Peti's  case,  supra, 

(4)  Thomas  v.  KettricTcey  1  Ves.  333. 

\q)  A  difference  is  observable  here  between  this  provision  of  the 
statute  of  Charles  2.  according  to  the  interpretation  here  put  upon  it) 
and  the  Novel  of  Justinian,  which  in  the  third  chapter  prefers  brothers' 
and  sisters'  children,  to  the  uncles  and  aunts  of  the  deceased,  by  re- 
presentation, for  both  descriptions  of  persons  are  in  the  third  degree. 
Lord  Hardwicke  observed,  in  Stanley  v.  Stanley,  infra,  429. ».  that 
the  statute  of  distributions  is  inaccurately  penned ;  and  in  this  case  it 
seems  to  have  overlooked  the  doctrine  of  representation  in  brothers' 
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That  no  such  distribution  of  the  goods  of  any  person  dying  in* 
testate  he  made  till  after  oneyear"]  But  the  right  to  the  distribu- 
tive share  vests  immediately  on  the  intestate's  death.  As  in  the 
case  of  Grice  and  Grice^  H.  1708.  Where  aperson^  entitled  to 
a  distributory  share  of  an  intestate's  estate,  died  within  a  year 
after  the  intestate,  it  was  decreed,  that  although  by  the  statute  no 
distribution  is  to  be  made  within  a  year,  yet  the  share  of  the 
deceased  person  is  an  interest  vested,  transmissible  to  his  execu- 
tors or  administrators ;  for  in  this  sense  the  statute  makes  a  will 
for  the  intestate,  and  it  is  as  if  a  legacy  was  bequeathed,  payable 
a  year  hence:  which  would  plainly  be  an  interest  vested  presently. 
Nay,  where  one  died  without  wife  or  issue,  and  intestate,  leaving  a 
fiither,  who  also  died  before  taking  out  administration,  or  altering 
the  property  ot  the  estate;  yet  by  the  statute  the  right  to  the 
intestate's  personal  estate  vested  in  the  father,  and  consequently 
belonged  to  his  executors  or  administrators,  and  not  to  the  next 
of  kin  to  the  first  intestate,  who  in  this  case  happened  to  be  a 
difierent  person.     3  P.  Will,  49. 

Husband  may  demand  and  have  administration^  By  this  ex- 
planatory act  of  the  29  C.  2.  the  right  of  husbands  is  saved,  of 
administering  to  their  wives  rights,  credits,  and  other  personal 
estates.  —  In  the  case  of  Cary  and  Taylor^  M.  1693.  The  wife 
intitled  by  the  statute  of  distribution,  died  before  any  distribution 
was  made,  and  the  husband  died  soon  after  without  taking  ad- 
ministration to  his  wife :  It  was  decreed,  that  the  wife's  share 
should  go  to  the  husband's  administrator,  and  not  to  the  admi- 
nistrator of  the  wife.     2  Vem.  302.  (r) 

M.  1718.  S^ib  and  Wynne.  A  wife  intitled  by  the  death  of  r  426  ] 
her  sister,  to  a  personal  estate  consisting  of  things  in  action,  died; 
her  husband  married  again,  and  died  intestate,  without  having 
taken  administration  to  his  first  wife.  The  second  wife  took  out 
administration  to  him,  and  also  to  the  first  wife  of  the  goods  not 
administered  by  the  husband.  And  it  was  decreed  that  the  first 
wife's  share  of  her  sister's  personal  estate,  should  go  to  the  ad- 
ministratrix of  the  husband.  And  the  lord  chancellor  Cawper 
said,  that  the  exception  in  the  statute  of  the  29  C  2.  doth  not 
-confine  it  to  the  life  of  the  husband,  or  to  the  circumstance  of 
his  having  reduced  any  part  of  the  wife's  personal  estate  into 


jchildreD,  although  that  statute  and  the  1  Ja.  2.  c.  17.  admit  of  it  where 
the  children  of  a  brother  of  the  deceased  concur  with  their  uncles,  in 
exclusion  of  the  uncles  and  aunts  of  the  deceased,  and  where  they 
concur  with  the  deceased's  wife  and  mother.  [And  see  Lloyd  v. 
Tench,  2  Ves.  213.  Page  v.  Cook,  id.  214.  cited.  fValsh  v.  fValsh. 
'Pre.  Ch.  54.  Davers  v.  Dews,  3  P.  Wms*  50.  Stanley  v.  Stanley^ 
1  Atk.  456.] 
(r)   Vide  supra,  Administration,  3. 
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possession,  but  provides  that  no  part  of  her  estate  shall  be  dis- 
tributed among  her  relations  after  her.     1  P.  Will.  378. 

M.  1718.  Cart  v.  Rees  or  Reeves.  A  wife  died  possessed  of 
things  in  action.  The  husband  survived,  and  died  without  taking 
out  letters  of  administration  to  his  wife.  After  which  the  next 
of  kin  to  the  wife  administered  to  her.  And  the  lord  chancellor 
Macclesfield  held  that  the  wife's  administrator  was  but  a  trustee 
for  the  executor  of  the  husband.  And  he  said,  that  this 
clause  in  the  act  was  made  in  &.vour  of  the  husband,  and 
not  to  his  prejudice;  so  that  it  was  intended  by  the  parlia- 
ment,  that  the  husband  should  be  within  the  statute  of  distribur 
tion  so  as  to  take  the  wife's  things  in  action  as  to  his  benefit,  but 
should  not  be  within  the  same  as  to  his  prejudice ;  for  were  the 
construction  to  be  otherwise,  the  husband  of  the  wife  intestate 
would  be  in  a  worse  case  than  the  next  of  kin,  though  ever  so 
remote,  which  was  not  the  intent  of  the  statute.  1  P.  Will.  381 .  (4) 
And  the  reporter  adds,  that  Mr.  Vernon  cited  the  case  of  Lady 
Aiscoughy  wherein  he  said,  lord  Cowper^s  opinion  was  the  same 
with  the  lord  Macclesfield^ %^  that  the  wife's  tilings  in  action  did 
vest  in  the  husband  by  the  statute  of  distribution ;  so  that  sinoe 
this  resolution,  the  right  of  administration  foUows^  the  right  of  the 
estate,  and  ought;,  in  case  of  the  husband's  death  after  the  wife^ 
to  be  granted  to  the  next  of  kin  to  the  husband,  in  the  same 
manner  as  it  is  granted  to  a  residuary  legatee.     Id.  382.  (5) 

For  if  a  husband  survive  his  wife,  all  interests  vested  in  her 
belong  to  him ;  and  although  he  dies  without  getting  them  1119 
or  taking  out  administration  to  her,  yet  they  belong  to  his  re^Hre- 
sentatives,  and  not  to  her's.     2  Ahr.  Eq.  Cos,  424. 

So  in  the  case  iyi  Humphreys  and  BuUen^  T.  1737.  The  wife 
[  427  ]  had  a  legacy  left  her  by  her  husband;  and  after  married  a 
second  husband,  and  died.  Her  second  husband  took  outadr 
ministration  to  her,  but  died  before  he  received  the  legacy.  His 
next  of  kin  took  out  administration  to  him,  and  received  the 
legacy.  Another  person  took  out  administration  to  the  wife  of 
the  goods  not  administered,  and  brought  a  bill  against  the  hus- 
band's administrator  to  repay  the  money.  The  question  was, 
whether  it  belonged  to  the  plaintifi*  in  that  right,  or  to  the  de- 
fendant as  representative  of  the  husband.  The  lord  chancellor 
Hardwicke  thought  it  so  clear  for  the  defendant,  that  he  would 
not  suffer  it  to  be  argued.  He  said,  This  is  a  plain  case, 
taking  it  as  it  stood  on  the  old  statutes  of  administration,  for 
thereby  the  husband  was  uitided  to  administration  if  he  survived 
his  wife.      And  as  it  stood  on  these  statutes,  nobody  could  call 

"*  ■-»  ■-■»  ■■  ^■■—  ■l^^  ■  ■  ■■■-■■■■■■  ■■■   m^  ■  ^^^1^^^— ^^w^^a^^i^— ^^  »^^^^^ 

(4.)  Elliot  V.  Collier,  3  Atk.  526.  1  Ves.  15.  1  WHs.  C.JB.  168.  S.P. 
(5)  And  see  Humphreys  v.  Bullen,  1  Atk.  458.     Bacon  v.  BryuM) 
1 1  Vin.  88.  pi.  25.     Botichier  v.  Taylort  7  Bro.  P.  C. 414. 
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'liiin  to  an  ^account  for  the  effects,  for  the  party  was  ^o  administei^ 
for  the  good  of  the  soul,  but  not  to  make  a  distribution.  But  by 
the  22  &  23  C.  2.  c,  1 0.  administrators  ai'e  liable  to  make  distri- 
bution, one-third  to  the  wife  of  the  intestate,  and  so  on.  Yet 
upon  the  pennmg  of  that  statute,  though^ no  notice  was  taken  of. 
the  husband  being  administrator  of  his  wife,  it  was  held  not  to  be 
within  the  act ;  for  no  person  could  be  in  equal  degree  to  the 
wife  with  the  husband,  and  so  he  was  not  subject  to  the  statute 
of  distribution.  Which  matter  is  explained  by  the  29  C  2.  c,  3. 
§25.,  which  says,  the  husband  may  demand  administration  of  his. 
deceased  wife's  personal  estate,  and  recover  and  enjoy  the  same^ . 
as  he  might  have  done  before  that  act,  which  was  (before  that 
act)  as  his  own  property.  And  if  before  the  statute  of  distribu- 
tion, the  husband  had  died  before  he  had  called  in  the  effects  of 
his  wife,  and  any  other  person  had  taken  out  administration  to 
the  wife,  he  would  have  been  a  trustee  for  the  husband.  So  in 
the  case  of  Cart  and  Reeves  in  lord  Macclesfield's  time,  it  was  . 
held  that  an  administrator  de  bonis  non  of  the  wife  was  a  trustee 
for  the  representative  of  the  husband.  Therefore,  though  in* 
point  of  law  the  plaintiff  may  be  representative  of  the  wife,  yet 
he  is  only  a  trustee  for  the  next  of  kin  to  the  husband ;  and  then 
the  plaintiff,  by  bringing  this  bill  against  the  person  for  whom  he 
is  intrusted,  has  been  guilty  of  a  breach  of  trust ;  so  his  bill  must 
be  dismissed  with  costs.     2  Abr.  Cos.  Eq.  44-5. 

Shall  die  intestate  without  wife  or  child^  in  the  lifetime  of  the 
nu^ier]  Before  this  statute  of  the  1  J.  2.  c.  17.  If  one  died  C  ^^^  ] 
without  wife  or  child,  his  mother  had  all,  and  his  sisters  and 
brothers  nothing ;  as  the  father  surviving  hath  all  at  this  day. 
And  the  reason  of  making  this  statute  was,  because  the  mother. 
mi^ht  marry,  and  carry  all  away  to  another  husband.   1  Salk,  251. 

But  if  there  be  no  brother  or  sister,  or  representative  of  brother 
or  sister,  then  it  is  out  of  the  statute,  and  the  mother  shall  have 
the  whole,  as  she  had  before  the  m^ing  of  it.  As  in  the  case 
of  Jackson  and  Proudehome^  T.  2  G.  The  son  died  intestate  with- 
out &ther,  brother,  or  sister ;  his  mother  living.  She  makes  her 
will,  and  therein  makes  an  executor  and  residuary  legatee ;  and 
dies  within  a  week  after  her  son,  and  without  having  taken  adr 
ministration  to  him.  The  brother  of  the  mother  takes  out 
administration  to  the  son,  as  his  uncle  and  next  friend.  The 
mother's  executor  brings  a  bill  against  the  uncle,  who  was  the 
si^s  administrator,  to  have  an  account  of  the  personal  estate  of 
the  son  in  right  of  his  testatrix,  who  was  intitled  to  it  by  the 
statute  of  distnbution.  Lord  chancellor  Cawper  said,  that  the 
a4numstrator  of  the  son  is  only  trustee  for  the  next  of  kin  to  the 
intestate  who  ar^  intitled  to  a  distribution  by  the  statute,  and  that 
in  this  case  was  the  mother,  the  son  dying  without  father,  brother, 
or  sister ;  and  it  is  an  interest  vested  in  the  mother,  though  she 

VOL.  IV.  o  (i 
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died  before  administration  taken  out  to  the  son,  and  shall  go  to 
her  executor  and  residuary  legatee:  and  decreed  accordingly. 
Vinerj  Execid.  (Z.  12.)  1. 

Without  wife  or  child']  T.  12  G.  2.  [1726],  Keilway  and  KeiJr 
way,     R.  Keilway  died  intestate  possessed  of  a  considerable  per- 
sonal estate,  and  without  issue,  leaving  a  wife  and  several  brothers 
and  sisters,  and  his  mother  living.     The  wife  under  the  statute  of 
C  2.  takes  a  moiety ;  and  a  question  arising  upon  the  statute  of 
jr.  2.  how  the  other  moiety  should  be  distributed,  whether  the 
mother  should  have  the  whole,  or  only  a  distributive  share  with 
the  brothers  and  sisters,  a  bill  was  brought  in  order  to  have  the 
opinion  of  the  court.   Upon  hearing,  the  lord  chancellor  Kit^  was 
clearly  of  opinion,  and  decreed,  that  the  mother  should  have  no 
more  than  a  share  of  the  other  moiety  with  the  brothers  and 
sisters  of  the  intestate;  for  the  intent  of  the  statute  was,  to  put  the 
mother  (who  before  stood  upon  the  same  footing  with  the  fiither) 
in  the  same  state  and  condition  only  with  these  collaterals;  so 
that  whenever  she  is  intitled,  they  shall  have  an  equal  share  with 
her.     Str.  710.  [2  P.  Wms.  S4-4..  Gilb.  Eq.  R.  189.] 
r  429  ]        May  14-,  1739,  Stanley  and  Stanley.     Hoby  Stanley  died  in- 
testate, leaving  a  wife  and  a  mother  living,  and  children  of  a 
brother  deceased.     These  children,  as  representatives  of  their 
father,  bring  a  bill  to  have  one  half  of  the  moiety  of  the  intestate's 
estate ;  the  wife  being  intitled  to  the  other  moiety,  and  the  mother 
(as  they  insisted)  to  have  only  an  equal  share  with  them.    It  is 
true,  in  this  case  there  is  a  wife  left;  but  the  intent  of  the  act  was 
to  put  the  intestate's  brothers  and  ^^isters,  and  their  representa- 
tives, in  the  same  light  and  conditio!)'  with  the  mother ;  so  that 
whenever  the  mother  was  intitled,  the  brothers  and  sisters,  and 
their  representatives  [per  stirpes)  were  to  have  an  equal  share 
with  her ;  and  cited  the  case  of  Keilway  and  Keilway ^  which  is 
exactly  the  same  with  the  present,  except  that  in  the  present  ease 
the  intestate  had  no  brother  or  sister  living  at  his  death,  which  is 
not  material,  in  regard  that  the  children  of  the  brother  take  by 
way  of  representation.     For  the  mother,  who  claimed  the  whde 
moiety,  it  was  insisted,  that  these  statutes  are  to  receive  a  jhvour- 
able  construction,  to  exclude  representatives  in  a  remote  degree^ 
in  respect  of  collaterals ;  and  the  words  in  the  statute  df  efe»^ 
are  in  the  conjunctive,  and  require  a  brother  or  sister  to  be  m 
esse^  as  well  as  representatives  of  brothers  and  sisters,  to  make  a 
case  within  this  statute.     It  has  been  determined,  in  the  "case  of 
Walsh  wad.  Walsh^  that  when  the  intestate  leaves  brothers'  or  sisters' 
children,  and  no  brother  or  sister,  such  children  take  per  capita^ 
as  next  of  kin,  and  not  by  representation;  and,  in  the  case  of 
Durant  and  Prestwood^  that  the  construction  of  the  statute  was 
the  same,  if  a  man  dieH  leaving  aunts  and  nieces,  and  no  brother 
or  sister,  such  aunts  and  nieces  would  all  take  per  capita^  and 
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fte  nieces  could  not  take  jper  stirpes ,-  and  yet  if  the  father  of  the' 
nieces  had  been  livuig,  he  would  have  taken  the  whole.     And 
from  thence  it  was  argued,  that  as  there  was  no  brother  or  sister 
of  the  intestate  living,  if  the  plaintiffs  in  this  case  took  any  thing, 
it  must  be  necessarily  j)er  capita,  and  not  by  representation ;  that 
when  brothers'  children  take  per  capita,  they  must  necessarily  take 
as  next  of  kin,  because  as  they  are  not  in  equal  degree  with  the 
intestate's  mother,  they  could  not  otherwise  take  at  all.     And  it 
was  ftuther  argued,  tnat  if  they  were  intitled  by  representation, 
it  might  be  carried  to  the  fourth  or  fiflli  generation,  for  there  is 
nothing  to  restrain  it  in  this  act,  as  there  is  in  the  statute  of  dis- 
tribution ;  which  would  create  great  confosion  and  fractions  in 
the  estates  of  intestates.  —  By  the.  lord  chancellor  Hardwicke :    [  430  ] 
There  are  two  questions  in  this  case;  first,  whether  the  plain- 
ti£&,  who  are  children  of  the  intestate's  brother,  shall  share  with 
the  mother  of  the  intestate,  their  being  a  wife  of  the  said  intestate. 
Secondly,  supposing  they  may,  notwithstanding  that  there  is  a 
wife,  whether  they  can  come  in,  in  respect  that  there  is  no  brother 
or  sister  of  the  intestate  living.    As  to  the  first,  it  is  directly  within 
Ae  case  of  Keilway  and  Keilway ;  and  I  am  satisfied  with  the 
reason  of  that  case.     It  depends  upon  the  construction  of  the 
proviso  in  the  statute  of  James,  which  is  very  incorrectly  penned, 
and  so  is  the  statute  of  distribution ;  and  therefore  a  construction 
is- to  be  made  upon  the  second  statute,  according  to  the  mtent  and 
meaning  of  the  legislature.     Upon  the  statute  of  distribution,  the 
descending  line  excluded  all  collaterals,  and  afterwards  went  to  the 
next  of  kin,  so  that  the  father  or  mother  would  take  all;  there- 
finre  the  subsequent  statute  intended,  that  the  mother  should  have 
a  provision  only  equal  with  the  brother  or  sister  of  the  intestate. 
As  to  the  second  question,  it  is  a  new  one ;  for  the  intestate  has 
left  no  brother  or  sister,  for  the  mother  to  collate  (i),  or  share 
eqtially  with.     The  case  of  Walsh  and  Walsh  is  grounded  upon 
life -statute  of  Charles.     The  words  of  that  act  do  suppose,  that 
diere  must  be  some  persons  to  take  in  their  own  right,  and  others 
in  Ti^t  of  representation ;  but  the  statute  of  James  is  of  a  different 
kind^  and  lets  in  another  person.     Here  is  a  mother  takes  an 
original  share  in  her  own  right,  and  the  brothers'  and  sisters'  chil- 
dren take  as  if  the  brother  and  sister  were  living ;  for  the  word 
and,  immediately  preceding  the  words  the  representatives,  must  be 
GO^nstrued  in  the  disjunctive.     As  to  the  objection,  that  such  re- 
presentation might  be  carried  to  several  generations,  I  think  that 
tonsequence  doth  not  f(dlow ;  for  the  proviso  in  the  statute  of 
Jame^  is  to  be  incorporated  into  the  statute  of  Charles,  which 
expressly  says,  that  representation  shall  not  be  carried  beyond 
brothers'  and  sisters'  children ;  and  this  is  agreeable  to  the  rule 

(s)  Quare,  If  not  raeaDt,  to  concur  mth  f 
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laid  down  by  lord  Hale^  that  statutes  made  pari  materia  shall  be^ 
construed  into  one  another.  I  think  the  statute  of  James  intended 
to  let  in  the  rule  of  the  civil  law,  which  contained  three  lines, 
ascending,  descending,  and  collateral ;  the  descending  line  abso- 
lutely excluded  all  others ;  the  ascending  excluded  all  collaterals, 
[  431  ]  except  brothers  and  sisters,  and  they  took  alike.  His  lordship 
therefore  ordered  the  residue  of  the  intestate's  estate,  after  satis- 
&ction  of  debts,  to  be  divided  into  four  equal  parts ;  two- fourth 
parts  thereof  to  go  to  the  widow,  one  fourth  to  the  mother,  and 
one  fourth  to  the  brother's  children.     1  Aikyns^  458. 

Every  brother  and  sister']  Jan.  24,  1740,  WaUis  and  Hodgson^ 
James  Wallis  died  intestate ;  and  at  his  death  left  issue  Towers 
Wallis,  his  only  child,  an  infant,  who  died  within  a  week  after 
his  father ;  and  his  wife  then  ensient  of  a  daughter.  A  bill  was 
brought  by  the  daughter  for  a  moiety  of  the  personal  estate  of 
Towers  Wallis,  he  having  died  without  wife  our  child  in  the  life- 
time of  his  mother.  A  cross  bill  was  filed  by  the  mother,  praying 
that  the  whole  personal  estate  of  Towers  Wallis  might  be  de- 
creed unto  her.  At  the  hearing  of  this  cause,  lord  chancellor 
Hardwicke  thought  it  was  a  matter  of  some  difficulty,  and 
directed  it  to  stand  over  till  he  had  consulted  with  the  civilians 
upon  it ;  and  now  delivered  his  opinion  :  That  the  daughter  bom 
after  the  death  of  her  brother,  was  intitled  to  a  moiety  of  his 
personal  estate.  This  is  a  question  which  depends  upon  the 
statute  1  J.  2.  r.  17.  If  the  sister  had  happened  to  have  been 
born  before  the  death  of  her  brother,  without  doubt  she  would 
have  been  intitled  to  a  share  of  her  brother's  personal  estate 
equally  with  her  mother.  The  only  doubt  is,  inasmuch  as  she 
was  a  posthumous  sister,  and  born  after  the  death  of  her  brother. 
But  that  circumstance,  I  am  of  opinion,  will  make  no  difference, 
It  was  admitted  by  the  counsel  for  the  defendant,  that  upon  the 
statute  of  Cha.  2.  a  posthumous  child  shall  have  the  benefit  of  a 
share  of  the  personal  estate  of  his  father,  equally  with  the  other 
children ;  for  this  is  agreeable  to  the  intent  of  that  statute,  and  to 
that  debt  of  nature  which  parents  owe  to  their  children.  Nor 
can  any  inconvenience  arise  from  this ;  because  the  event  of  there 
being  such  children  must  happen  in  nine  months  at  &rthest. 
But  it  was  objected,  that  in  collateral  successions  ab  iniestatOj  as 
between  brothers  and  sisters,  uncles  and  nephews,  there  is  no 
such  debt  of  nature :  that  the  distributory  share  must  vest  in 
the  party  at  the  time  of  the  death  of  the  intestate,  or  not  at  all; 
and  that  great  inconveniences  must  follow  from  a  different  deter- 
mination ,  and  that  the  vesting  might  be  postponed,  and  broken 
in  upon,  and  varied  by  a  subsequent  event.  And  in  order  to 
specify  an  inconvenience  of  this  sort  that  might  happen,  the  case 
of  the  half  blood  has  been  put,  that  they  are  equally  intitled  to  a 
distributory  share  with  the  whole  blood ;  that  a  mother  might 
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marry  a  second  husband,  and  by  that  means  there  may  be  more 
brothers  and  sisters  born  at  great  distances  of  time,  and  therefore 
the  distribution  of  the  party's  estate  might  perpetually  vary*  As 
to  the  first  of  these  objections,  that  there  is  no  debt  of  nature  in 
collaterfd  successions,  that  is  a  circumstance  of  no  weight ;  for 
in  the  case  of  lineal  successions,  where  that  objection  has  been 
made  use  of  as  an  argument  for  giving  a  share  to  the  posthumous 
child,  that  has  been  only  an  additional  corroboratory  reason,  and 
the  primary  reason  has  been  the  intention  of  the  statute  to  pre* 
serve  the  estate  of  the  father  among  his  own  children.  As  to 
the  second  objection,  that  the  estate  must  vest  inmiediately  upon 
the  death  of  the  intestate ;  it  is  true  that  this  is  generally  laid 
down  in  1  Vem.  403.  and  2  Vem.  274.:  but  this  objection  is  of 
equal  weight  in  the  case  of  lineal  successions  ab  intestato^  as  it  is 
in  collateral  successions ;  yet  there  it  has  never  been  allowed : 
and  this  appears  by  the  opinion  of  lord  Raymond^  2  P.  Will,  446. 
Edvdards  and  Freeman,  As  to  the  third  objection,  that  according 
to  this  doctrine,  a  posthumous  brother  or  sister  of  the  half  blood 
would  be  able  to  take,  which  would  introduce  many  inconve- 
niences ;  it  is  veiy  true,  that  on  the  statute  of  Charles  the  second^ 
the  half  blood  shall  take  equally  with  the  whole ;  for  that  was 
finally  settled  in  Shower^ s  Parliamentary  Cases,  108.,  where  all  the 
learmng  on  this  head  is  collected  togetlier ;  but  I  do  not  find, 
that  it  was  ever  determined  on  this  statute  of  James  the  second^ 
that  a  brother  of  the  half  blood  should  take  as  representative  of 
his  brother  deceased.  In  the  case  of  Watts  and  Cawton,  this 
point  was  argued,  and  many  probable  reasons  given  for  that  side 
of  the  question ;  but  there  was  no  determination,  and  therefore  I 
will  leave  this  point  unprejudiced  till  it  shall  arise.  The  principal 
reason  upon  which  I  found  my  opinion  in  the  present  case  is,  that 
the  posthumous  sister  was  in  ventra  sa  mere  at  the  death  of  her 
brother,  and  consequently  was  a  person  in  rerum  natura.  Upon 
this  ground  it  is,  that  by  the  rules  of  the  common  and  civil  law, 
she  is  capable  of  taking  in  succession.  By  the  rules  of  the  com- 
mon law,  an  ensient  of  this  kind  may  be  vouched  in  a  common 
recovery ;  and  in  behalf  of  such  an  ensient,  a  bill  may  be  brought, 
and  an  injunction  granted  to  stay  waste.  So  in  the  construction 
of  wills  and  uses,  an  infant  of  this  sort  is  capable  of  taking ;  fpr 
notwithstanding  the  case  of  Sl(m  and  Cutler,  it  is  now  settled,  that 
such  an  infant  is  capable  of  taking  by  devise.  And  of  this  [  433  } 
opinion  were  two  judges,  in  the  case  of  Scatter  good  and  Bdge, 
according  to  a  manuscript  repprt  which  I  have  of  that  case.  But 
though  uiis  is  so  at  common  law,  every  body  knows,  that  that 
whicn  gave  birth  to  the  statute  of  Charles  the  second,  was  the 
contention  then  depending  between  the  temporal  and  ecclesiastical 
-courts,  in  relation  to  the  power  which  the  spiritual  courts  then 
■exercised,  of  compelling  distributions,  and  taking'  bonds  for  that 
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puqiose.  The  rise  and  progress  of  this  dispute  is  mentioned  m 
3  Mod.  5S.  and  Raym.  496.  That  statute  hath  ascertained  that 
point  in  &vour  of  the  ecclesiastical  courts;  and  the  most  material 
clauses  in  it  are  relative  to  their  law,  and  to  the  course  of  pro- 
ceedings  in  their  courts.  And  the  several  expression^;  in  idle 
third  section  shew,  that  the  main  des^  of  the  act  was  (ss  hadi 
been  mentioned)  to  make  the  exercise  of  tibat  jurisdiction  in  the 
^  ecclesiastical  courts  legal,  which  before  that  time  was  condemned 
'  in  the  temporal  courts.  And  in  the  case  of  Smith  and  Ttaty^ 
lord  Holt^  who  was  then  one  of  the  counsel,  argued  strongly  that 
that  statute  was  not  to  be  construed  by  the  rules  of  the  common 
but  of  the  canon  and  civil  law;  and  a  consultation  was  Aerenpob 
awarded.  In  the  case  of  Carter  and  CrwixAey^  it  wafs  likewise 
held,  that  that  statute  was  directory  to  the  spiritual  courts^  md 
was  grounded  principally  on  their  law  and  the  practice  of  tkeir 
courts.  In  a  case  at  the  rolls,  the  master  of  the  rolls  w^  cf 
opinion,  that  the  statute  was  to  be  construed  accordinjg  to  the 
canon  and  civil  law ;  and  afterwards,  upon  an  appeal,  lord  Eiin^ 
agreed  to  that  opinion.  This  statute  of  Charles  the  second 
therefore  confirms  the  jurisdiction  of  the  ecclesiastical  coiots 
which  hath  been  mentioned,  and  enlarges  it.  It  sets  up  A& 
coUatio  bonorum  which  the  civil  law  allows  of.  As  this  is  so,  th^ 
statute  of  James  the  second  nrast  be  construed  by  the  civ3  and 
canon  law  likewise.  In  1  Ventr,  244.  lord  Hale  was  of  opinion, 
that  statutes  made  in  pari  materia  were  to  be  taken  into  the  don- 
struction  of  one  another;  and  that  the  statute  of  the  14iE&. 
relating  to  church  leases,  is  a  kind  of  an  appendix  to  the  13  JStr. 
relating  to  the  same  matter.  And  this  rule  of  constrdction  holds 
more  strongly  in  the  present  case,  than  it  did  in  that ;  -for  this 
statute  of  James  the  second  is  a  continuance  of  that  of  Charles  the 
second,  with  three  additional  clauses ;  and  therefore  it  is  to  be 
considered,  as  if  the  statute  of  Charles  the  second  was  repealed, 
[  434  ]  an(j  re-enacted  in  it.  And  if  this  is  so,  it  is  considerabk  whA 
the  civil  law  is  in  this  particular ;  and  by  that  law,  an  infant  in 
ventre  sa  mere  is  considered  as  in  esse^  in  those  respects  which  arc 
for  the  benefit  of  the  infant,  though  not  in  those  which  are  to 
his  prejudice.  ITiis  appears  by  many  passages  in  the  Digest. 
In  the  present  case,  the  question  is  de  commodo  ipsius  partus 
merely,  and  no  ways  relates  to  the  prejudice  of  this  infant  8  there- 
fore the  decree  must  be  accordingly. 

ii.  Of  customs  in  particuldr  places* 

By  a  clause  in  the  statute  of  distribution  (viz.  ^  4.),  as  lurth 
been  observed  (page  393.),  these  customs  are  q)eciklly  reserved 
and  excepted.  What  the^e  customs  are,  particiilai^ly  within  the 
city  of  London  and  the  province  of  York,  which  comprehend  sp 
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large  and  considerable  a  part  of  the  kingdom,  it  is  somewhat 
strange  that  so  few  authors  have  taken  any  pains  to  inform  their 
readers  or  themselves.  The  civil  law  acknowledgeth  not  these 
customs :  nor  yet  doth  the  conunon  law ;  and  theraore,  perhaps^ 
neither  civilians  nor  common  lawyers  have  judged  them  a  proper 
subject  for  their  inquiries.  And  yet  the  general. notion  thereof 
seemeth  to  have  sprung  from  the  civil  law,  which  establisheth 
what  the  civilians  call  the  legitime^  or  legal  portion,  although 
much  different  from  these  customs :  and  these  customs  are  so 
ancient,  and  of  ancient  times  were  of  such  general  and  almost 
universal  extent,  that  some  of  the  greatest  lawyers  have  doubted 
whether  they  were  not  part  of  the  common  law. 

The  matter,  in  short,  seemeth  to  have  been  plainly  thus; 
JBefore  the  conquest,  lands  were  devisable  by  will ;  of  which  the 
gavelkind  lands  are  a  standing  instance.  And  in  more  ancient 
times  still,  all  the  children,  both  male  and  female,  inherited 
alike;  and  the  estate,  whether  real  or  personal,  descended  to 
aH  equally.  (I  ScUk.  251.  Hale's  H.  C.  L.  220.  Dalrymp.  Feud. 
201,  202.)  And  this  was  agreeable  to  rea.son  and  nature ;  al- 
though not  to  the  policy  of  government  which  succeeded.  After 
the  conquest  chiefly,  came  in  the  military  tenures  with  the  feudal 
law.*  The  eldest  son  was  fittest  to  bear  arms ;  and  to  the  end 
that  during  the  service  he  might  be  able  to  sustain  the  dignity  of 
the  military  profession,  he  succeeded  to  the  whole  estate  of  land* 
And  that  the  other  children  might  not  be  destitute,  a  portion 
was  provided  for  them  out  of  the  personalty,  which  the  fether 
might  not  give  from  them  by  will,  nor  the  ordinary  by  distribu-  [  435  ] 
lion  in  case  of  intestacy. 

All  antiquity  speaks  of  this  as  the  general  and  established  law^ 
except  only  in  some  few  boroughs  and  particular  places,  where 
the  pec^le  lived  probably  by  trade,  and  there  was  not  lands 
sufficient  for  the  support  of  arms.  And  this  accounts  for  it,  why 
the  lands  holden  in  burgage  tenure  continued  still  devisable  by 
will,  when  no  other  lands  were  so,  except  only  those  of  gavelkind 
in.  Kent  and  in  divers  parts  of  Wales,  which  received  not  the 
laws  of  the  conqueror. 

And  this  order  continued  during  all  those  reigns,  whilst  the 
kings  were  supplied  with  soldiers  by  the  lords  of  manors  and 
others  at  a  price  and  for  a  time  agreed  on.  Until  at  last  the 
kings  and  people  coming  into  other  measures  for  raising  of  sol- 
diers, these  military  services  dwindled  away,  and  were  changed 
into  pecuniary  compensations.  Lands  in  the  reign  of  king 
Heniy  the  eighth  became  again  devisable  by  will.  The  restraints 
upon  the  personalty  vanished  by  degrees,  and  only  some  foot- 
steps thereof  remain  in  particular  places.  In  the  province  of 
York,  these  n^litary  services  were  the  longer  necessary,  by  rear 
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son  of  the  continual  incursions  of  the  Scots  * ;  and  to  this  day  s 
great  part  of  the  lands  within  that  province  are  not  devisable  by 
will ;  and  until  the  reign  of  king  William  the  third,  a  man  there 
by  his  will  might  not  dispose  of  his  personal  estate  from  his  wife 
and  children,  further  than  his  own  proportionable  part :  and  one 
would  think  by  most,  if  not  all,  of  the  books  which  have  been 
written  upon  the  subject  of  wills,  that  have  taken  any  notice  of 
this  matter  at  all,  that  the  same  law  continueth  stiD;  as  indeed  it 
doth  in  the  case  of  intestacies,  although  not  in  the  case  of  last 
wills  and  testaments.  For  by  the  statute  of  the  4  W^  c.  2.  power 
is  given  to  the  inhabitants  of  the  province  of  York,  to  dispose  of 
their  whole  personal  estate  by  will,  notwithstanding  their  custom 
to  th3  contrary;  except  only  in  the  cities  of  York  and  of  Chester: 
And  by  the  2  and  3  An.  c.  5.  the  like  power  is  given  to  the  in- 
habitants of  the  city  of  York  also.  By  the  7  and  %  W.  c.  38.  the 
like  power  is  given  to  the  inhabitants  of  the  principality  of 
Wales.  And  by  the  II  G.  c.  18.  the  like  power,  is  given  to  the 
freemen  of  the  city  of  London.  But  the  law  concerning  the 
distribution  of  intestates'  effects,  in  all  the  said  places,  continues 
?is  it  was  before. 


*  In  the  county  of  Westmorlancl»  there  are  many  footsteps  of  ibis 
institution,  in  the  customs  of  the  several  manors.  In  the  manor  of 
Kavenstonedale,  wherein  the  customs  were  ascertained  by  indenture) 
hetwi^t  the  lor^  nnd  tenants,  in  the  3d  and  4th  of  Philip  Sf  Mari/y 
one  article  is,  that  the  tenants  should  break  or  divide  no  Jarmhdds ; 
or,  as  the  same  is  explained  by  a  further  indenture  in  the  22d  year  of 
queen  Elizabeth,  that  none  of  the  tenants  shall  divide  or  sever  their  an- 
cient and  customary  tenements i  without  special  agreement  with  the  lord 
or  his  steward  for  that  purpose.  Which  custom  being  ri vetted  by 
the  indentures,  continues  till  this  day,  although  the  cause  hath  long 
since  vanished.  But,  by  permission  of  the  lords  from  time  to  time,  so 
many  severances  have  been  made,  that  it  is  diificult  to  estimate  within 
the  said  manor,  what  might  have  been  the  value  of  an  original  mili- 
tary tenenien^. 

In  the  manor  of  Kentmire,  in  the  said  county,  there  are  remains 
of  an  establishment,  which  seem  to  lead  nearer  to  that  point.  It  ap- 
pears that  the  manor  was  anciently  divided  into  fbur  quarters ;  each 
quarter  into  fifteen  tenements ;  that  each  tenement  consisted  of  a  pro- 
portionable quantity  of  inclosed  ground,  with  pasture  for  ten  cattle  in 
a  common  pasture  lying  within  each  quarter  respectively,  and  privi- 
lege for  eighty  sheep  in  another  pasture  common  to  the  whole  numor; 
that  for  each  tenement  a  man  served  the  office  of  constable,  paid  2^ 
a  year  to  the  curate  of  the  chapel,  and  now  pays  1 3*.  Ad*  rent  to  the 
lord  of  the  manor.  By  which  distinctions  the  tenements  have  been 
kept  so  fcir  separate,  that  it  is  easy  to  calculate  what  the  soldier's 
estate  within  that  manor  might  be  supposed  to  be  worth  by  thfc  year: 
for  one  of  those  ancient  tenements,  well  husbanded,  seemethto  beef 
Vhe  valu^  at  this  day  of  about  10/.  a  year.     Burn. 
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Lord  chief  justice  Coke^  who  might  seem  well  able  to  give  a 
good  account  of  these  customs,  had  a  fair  opportunity  in  his 
commentary  on  the  great  charter,  where  the  reasonable  part  is 
mentioned ;'  but  he  passeth  it  over  slightly,  contrary  to  his  wonted 
manner,  and  says  dryly,  that  it  is  not  by  the  common  law :  and 
quotes  Bracton  for  the  same. 

The  author  of  the  Lans)  of  Testaments  (which  seemeth  to  be 
a  book  not  altogether  destitute  of  merit)  professeth  expressly  to 
treat  the  customs  of  the  city  of  London  and  province  of  York. 
And  he  hath  collected  a  considerable  number  of  cases  relating  to 
that  subject.  But  with  regard  to  the  city  of  London,  by  some 
&tality,  he  hath  recited  the  statute  of  the  11  G.  c.  18.  so  imper-  [  4f37  3 
fectly,  that  if  he  did  understand  it  himself,  it  is  impossible  the 
reader  should  understand  it  from  his  manner  of  expressing  it : 
but  it  is  plain  he  did  not  understand  it ;  for  all  which  he  deli- 
vers tendeth  to  prove  that  the  custom  of  the  city  of  London 
extends  to  wills  as  well  as  to  the  distribution  of  intestates'  effects, 
and  to  wills  especially.  All  which  is  in  contradiction  to  the  sta- 
tute, as  will  appear.  And  of  the  statutes  which  give  to  the 
Juihabitants  of  the  province  of  York  the  like  power  to  dispose  of 
their  whole  personal  estates  by  their  last  wills  and  testaments^ 
he  taketh  not  the  least  notice,  nor  ever  mentions  them. 

Dr.  Gibson  was  a  native  of  the  province  of  York  (6),  and  re- 
ceived his  patrimony  by  the  law  and  custom  of  that  province. 
He  recites  the  statutes  faithfully  which  take  away  the  custom  as 
to  wills  within  the  province  at  large,  and  within  the  city  of  York 
in  particular,  and  also  within  the  principality  of  Wales ;  but 
when  he  comes  to  speak  of  the  aforesaid  reasonable  part^  having 
recited  briefly  the  words  of  Sracton  and  Fleta,  and  just  men- 
tioned the  writs  de  rationabili  parte  bonorum  in  the  register,  he 
says  a  bare  reference  thereto  may  be  sufiicient,  since  the  said 
right  is  so  far  abolished ;  and  he  adds,  that  it  is  now  little  more 
than  matter  of  speculation,  what  we  find  in  the  Magna  Charta 
itself  concerning  the  same  reasonable  part.  And  when  he  comes 
to  treat  particularly  of  the  disti'ibution  of  intestates'  effects,  al- 
though die  clause  of  exception  of  these  customs  in  the  statute  of 
distribution  seemed  to  render  an  explication  thereof  in  some  sort 
'necessary,  yet  he  passeth  it  in  silence. 

Dr.  Swinburne  was  judge  of  the  prerogative  court  of  York. 
He  had  gi-eat  abilities,  and  opportunities  more  than  any  other 
person  of  his  time,  and  inclination  likewise,  to  obtain  a  com- 
petent satisfaction  in  this  matter.     His  book,  for  the  time  in 
which  it  was  written,  is  a  most  excellent  book.     And  one  can 
•scarcely  pardon  the  continuators  of  his  work  (although  upon  the 

(6)  Born  in  1669,  at  High  Knipe,  in  the  parish  of  Bampton,  in 
-Westmorland. 
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whole,  of  the  better  sort  (^this  kind  of  authors)  for  attempting, 
as  they  pretend,  to  correct  his  style.  It  needeth  no  correction* 
Swinburne  lived  at  a  time,  namely,  in  the  latter  end  of  queen 
Elizabeth's  reign,  when  the  style  of  writing  was  elegant  and  easy, 
according  to  the  true  standard  of  the  ancients  and  of  nature; 
and  utterly  abhorrent  from  that  formal  bombast,  which  (from 
the  royal  example)  succeeded  in  the  next  reign.  But  if  they 
could  have  amended  Swinburne's  expression,  they  ought  not- to 
C  438  ]  have  done  it ;  but  in  an  edition  of  Swinburne,  to  have  exhibited 
Swinburne :  and  where  he  might  be  judged  to  be  vnron^  or 
where  the  law  since  his  time  is  altered  (as  it  is  in  many  cases), 
there  was  scope  enough  for  animadversion  other  ways.  But  they 
have  mangled  Swinburne,  and  made  no  distinction  betwixt  what 
is  his,  and  what  is  not.  By  breaking  the  connection  in  improper 
places,  and  not  always  understanding  him  themselves,  they  ha¥& 
rendered  even  Swinburne  sometimes  unintelligible.  All  which 
is  only  intended  as  an  apology  for  having  separated  Swinburne 
throughout  this  title,  from  his  editors  or  contlnuators ;  by  insert- 
ing what  is  Swinburne's,  in  his  own  words,  and  under  his  owu 
name ;  and  by  distinguishing  what  is  an  addition  to  Swinburne, 
at  the  end  of  the  quotation,  by  the  letter  a. 

As  to  the  matter  before  us,  we  must  despair  of  obtaining  a 
more  perfect  delineation  of  the  custom  of  the  province  of  York, 
as  it  was  in  Swinburne's  days,  than  Swinburne  hath  exhibited. 
Hie  was  a  diligent  searcher  into  antiquity;  was  nearer  to  tbe 
fountain  head  than  we  are  by  almost  two  hundred  years ;  was 
acquainted  personally  with  the  most  learned  men  of  that  time; 
and  made  it  his  employment,  to  examine  minutely  into  this  par- 
ticular custom ;  and  above  all,  was  paster  of  the  acts  and  records 
of  the  court  of  York,  and  availed  himself  of  that  treasure.  Bat 
vfh&t  is  most  astonishing  is,  that  even  in  the  very  last  edition  of 
Swinburne,  where  he  is  treating  of  this  same  custom,  there  is  no 
notice  at  all  taken  (by  the  editors)  of  the  statutes  or  acts  of  par- 
liament, which  at  one  stroke  utterly  abolished  at  least  one  half 
of  this  custom :  but  for  any  thing  which  appears,  the  reader 
must  judge,  that  the  inhabitants  of  the  province  of  York  cannot 
make  their  testaments  of  their  personal  estates,  further  than  to 
the  extent  of  the  testator's  own  rateable  part,  which  was,  and  in 
the  case  of  intestates  is  still  called  the  death's  part.  Indeed  there 
is  a  sketch  of  one  of  the  said  acts,  in  a  comer  of  the  book  else- 
where inserted,  where  it  hath  no  manner  of  connection,  by  those 
who  did  not  understand,  or  did  not  consider,  its  importance 
and  use. 

There  is  some  shadow  of  this  custom,  as  was  said  before^  in 
the  civil  law ;  and  the  proportions  were  thus :  If  there  were  four 
children  or  under,  they  had  a  third  part  equally  amongst  them; 
if  five  or  more,  they  had  a  moiety.     And  the  civil  law  allows  a 
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legitime  to  parents,  but  not  to  widows :  whereas,  oh  the  contrary^ 
the  customs  we  speak  of  do  allow  a  legal  portion  to  widows,  but 
not  to  parents.     2Domat.  119.  121. 

By  the  statute  of  Magna  Charta^  c.  1 8.,  in  the  ninth  year  oi  king 
Henry  the  diird,  it  is  said,  generally ;  If  nothing  be  owing  to  the 
king  or  any  other^  all  the  chattels  shall  go  to  the  use  (^  the  dead 
(that  is,  to  his  executors  or  administrators),  saving  to  his  wife  and 
children  their  reasonable  parts*  [Or  rather,  their  proportionable 
parts ;  — — -  "  salvis  \xysx\  ejus  &  pueris  ipsius  rationabiUbus 
"  pardbus  suis."] 

Bracton,  who  wrote  soon  after  this  statute,  delivers  it  in  few 
words  as  the  general  law  of  the  realm,  that  after  debts  and  other 
necessary  charges  deducted,  the  whole  residue  shall  be  divided 
into  three  parts ;  of  which  the  children,  if  there  be  any,  shall 
have  one  part;  the  wife,  if  she  survive,  shall  have  anotlier 
part;  and  the  third  part  the  testator  shall  have  free  power 
to  dispose  of.  If  the  testator  hath  no  children,  then  one 
moiety  shall  be  to  the  deceased,  and  the  other  moiety  shall  be  re<*> 
served  to  the  wife.  If  he  shall  die,  leaving  no  wife,  and  having 
children  surviving;  then  the  deceased  shall  have  one  moiety,  and 
the  children  shall  have  tlie  other.  If  he  shall  die  without  either 
wife  or  child,  then  the  whole  shall  remain  to  the  deceased. 
Bract.  60,  61.  And  it  is  to  be  observed,  that  these  proportions 
generally  do  govern  the  customs  to  this  day. 

And  the  same  is  delivered  by  the  author  of  Fleta^  almost  in 
tlie  same  words ;  and  he  saith,  as  Bracton  had  said  before,  that 
this  is  the  law,  unless  there  be  a  custom  to  the  contrary,  as  in 
cities,  towns,  and  villages.     Flcta^  b.  2.  c.  57. 

By  a  constitution  oi  archbishop  Stratford,  which  was  in  the 
1 6  Ed.  S.,  it  is  ordered  thus :  Forasmuch  as  it  happeneth  some>- 
times,  that  persons  dying  intestate,  the  lords  of  the  fees  do  not 
permit  the  debts  of  the  deceased  to  be  paid  out  of  their  moveable 
goods,  nor  the  said  goods  to  be  distributed  to  the  use  of  theit 
wives,  children,  or  parents,  or  otherwise  by  the  disposition  of  the 
ordinaries,  according  to  that  portion  which,  by  the  custom  of  the 
country,  appertaineth  to  the  deceased ;  we  do  decree,  that  none 
shall  henceforth  do  the  same,  on  pain  of  the  greater  excommu<- 
nication.     Lind.  171. 

According  to  that  portion  which,  by  the  custom  of  the  country, 
<ippertmneth  to  the  deceased']  Lindwood  says.  The  portion  of  the 
deceased  was,  what  was  ^signed  by  the  ordinary  for  the  sup- 
posed benefit  of  the  soul  of  the  deceased;  which  Was  to  be  de- 
termined by  custom:  sometimes  (says  he)  it  was  the  whole 
{lersbnal  estate,  as  when  there  was  neither  wife  nor  »child ;  some^  r  4,40  t 
•tiities  one  half,  as  where'there  is  a  wife  surviving,  but  no  children'; 
sometimes  a  third  part,  as  where  there  is  both  wife  and  children. 
Idnd»  178 

£y  the  custom  of  the  country]  He  doth  not  say,  of  the  realm ; 
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and  that  for  this  reason,  (saith  Ldndax)od^)  because,  perhaps^ 
throughout  the  whole  reahn  one  and  the  same  custom  as  to  this 
matter  doth  not  prevail ;  but  there  are  different  customs  accord* 
ing  to  the  diversities  of  countries ;  for  there  may  be  a  general 
custom  of  some  province;  also  a  special  custom  of  some  city, 
territory,  or  place.     Lind*  1 72. 

Fitzherbert  saith,  The  writ  de  rationabUi  parte  bonorum  lieth, 
where  the  wife,  or  sons  and  daughters  of  the  deceased,  cannot 
have  their  reasonable  part  of  the  deceased's  goods,  after  the  debts 
are  paid,  and  funeral  expences  satisfied.     F.  N,  B»  284?. 

And  it  seemeth,  he  says,  by  the  statute  of  Magna  Ckarta^  c,  18., 
that  this  was  the  common  law  of  the  realm ;  and  so  (he  says)  it 
appeared  by  Glanvil.     F.  N.  B.  284. 

And  in  the  31  Ed.  3.  A  woman  did  demand  the  moiety  of  her 
husband's  goods  because  he  had  no  children,  and  counted  upon 
the  custom  of  the  realm.  -  F.  N,  B.  284-. 

But  in  after  times,  and  by  degrees,  they  came  to  count  for 
the  same  upon  the  particular  custom  of  such  and  such  places. 
F.  N.  B.  284. 

And  accordingly  the  writs  in  the  register  do  rehearse  the  cus- 
toms of  particular  counties ;  and  are  of  this  form :  — 

"  The  king  to  the  sheriff,  &c.  If  W.,  who  was  the  wife  of 
<^  D.,  shall  make  us  secure,  &c.,  that  then  you  sunmion  E.  and 
E.,  executors  of  the  testament  of  the  aforesaid  D.,  that  they  be, 
&c.  to  shew  why,  seeing  that  according  to  the  custom  in  the 
county  aforesaid  hitherto  obtained,  wives  after  the  death  of  their 
husbands  ought  to  have  their  reasonable  part  of  the  goods  and 
chattels  of  their  husbands,  they  the  same  executors  aforesaid 
"  from  her  the  said  W.  her  reasonable  part,  to  the  value  of  ten 
marks,  of  the  goods  and  chattels  which  were  of  the  aforesaid 
D.  heretofore  her  husband,  they  do  detain,  imjustly,  add  refuse 
**  to  render  them  unto  her ;  to  the  great  damage  and  grievance 
"  of  her  the  said  W.,  and  against  the  custom  aforesaid.  And 
^*  have  you  there  the  summons  and  this  writ,  &c.'* 

"  The  king,  &c.  Forasmuch  as  B.  of and  S.  his  sister, 

"  have  made  us  secure,  &c.  that  you  summon  E.  and  E.,  ex- 

[  441  ]    "  ecutors  of  the  testament  of  D.  of ,  that  they  be,  &c.  to 

**  shew  why,  seeing  that  according  to  the  custom  in  the  county 
"  aforesaid  hitherto  obtained  and  approved,  children  after  the 
**  death  of  their  fathers,  who  are  not  their  heirs,  nor  were  pro- 
**  moted  in  the  life  of  their  fathers,  ought  to  have  their  reasonable 
**  parts  of  the  goods  and  chattels  which  were  of  their  fathers, 
"  they  the  same  executors  aforesaid,  from  the  aforesaid  B.  and  &, 
"  after  the  death  of  the  aforesaid  D.  their  father,  whose  heirs 
they  are  not,  and  who  were  not  promoted  in  the  life  of  the 
same  their  father,  their  reasonable  parts,  to  the  value  of  ten 
**  pounds,  of  the  goods  and  chattels  which  were  of  the  aforesaid 
"  J>.  their  father,  they  do  detain,  unjustly,  and  refuse  to  render 
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**  the  same  unto  them ;  to  the  great  damage  and  grievance  of 
^^  them  the  said  B.  and  S.,  and  against  the  custom  aforesaid.  And, 
"  have  you  there  the  summons  and  this  writ,  &c." 

In  the  case  of  Stapleton  and  Sherrardy  H.  1684.  (1  Vem.  305.) 
It  was  said,  that  the  custom  of  the  province  of  York  is  the  same- 
with  the  custom  of  the  city  of  London,  unless  in  the  case  where 
the  eldest  son  hath  lands  by  descent;  but  it  will  appear  when 
we  come  to  treat  of  them  separately,  that  there  are  other  dif- 
ferences. 

And  first,  of  the  custom  of  the  city  of  London. 

•  > 
iii.  Of  the  custom  of  the  city  of  London  in  particular. 

1.  By  the  11  G.  c.  18.     Whereas  great  numbers  of  wealthy  Statute^ 
persons,  not  free  of  the  city  of  London,  do  inhabit  and  carry  on  ®?^^^ 
the  trade  of  merchandize  and  other  employments  within  the  said  \^  dispose 
<rity,  and  refuse  or  decline  to  become  freemen  of  the  same,  by  by  wiU. 
reason  of  an  ancient  custom  within  the  said  city,  restraining  the 
citizens  ixad  freemen  of  the  samie  from  disposing  of  their  personal 
estates  by  their  last  wills  and  testaments ;  to  the  intent  therefore 
that  persons  of  wealth  and  ability,  who  exercise  the  business  of 
merchandize  and  other  laudable  employments  within  the  said  city, 
may  not  be  discouraged  from  becoming  free  of  the  same,  by 
reason  of  the  said  custom,  it  is  enacted  that  it  shall  be  lawiul  to 
all  persons  *who  shall  after  June  I,  1725,  be  made  free^  or  become 
Jree  of  the  said  city ;  and  also  for  all  persons  who  are  already 
free,  and  on  the  said  first  day  of  June,  1 725,  shall  be  unmarried,^ 
and  not  have  issue  by  any  former  marriage  {u\  to  give  and  devise, 
will  and  dispose  of  their  personal  estates,  to  such  uses  as  they 
shall  think  fit;  any  custom  or  usage  in  the  said  city,  or  any  by-    [  4.42  J 
law  or  ordinance  made  or  observed  within  the  same,  to  the  con- 
trary thereof  in  any  wise  notwithstanding.    §  17.  (7) 

Provided  that  in  case  any  person,  who  shall  at  any  time  after 
the  said  first  day  of  June,  1725,  become  free  of  the  said  city; 
and  any  person  who  is  already  free,  and  on  the  said  first  day  of 
June,  1725,  shall  be  unmarried,  and  not  have  issue  by  any  for- 
mer marriage,  —  hath  agreed  or  shall  agree  by  any  writing  un- 
der his  hand,  upon  or  in  consideration  of  his  marriage  or  other- 

{ji\  [The  custom  of  London,  giving  the  widow  a  moiety  of  her  hus- 
band s  personal  estate,  was  held  not  to  be  taken  away  by  this  sec- 
tion, where  the  husband  had  issue  by  a  former  wife.]  Dansen  v. 
Hatoesy  Amb.9!76. 

(7)  Thus  in  IVebb  v.  Webb  (1689),  2  Atk.  1 10.,  the  wife,  by  the  custom 
of  London,  was  held  entitled  to  a  moiety  of  articles,  specifically  devised 
by  will  to  other  persons,  and  also  to  have  a  moiety  of  the  whole  per- 
sonalty by  the  custom,  and  the  use  of  the  other  moiety  by  the  wilL 
Riders  case  there  cited  is  ace. 
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wbe,  that  his  personal  estate  shall  be  subject  to,  or  be  distributed' 
or  distributable  according  to  the  castom  of  the  city  of  Ijondan ; 
or  in  case  any  person  so  free,  or  becoming  free,  as  aforesaid,  shall 
die  intestate :  in  every  such  case,  the  personal  estate  of  such 
person  so  making  such  agreement,  or  so  dying  intestate,  shall  be 
subject  to,  and  be  distributed  and  distributable  according  to  the 
custom  of  the  said  city;  any  thing  herein  contained  to  the  coa- 
trary  notwithstanding.    11  Gf.  c.  18.  $  18. 

So  that  as  to  intestates^  the  custom  continueth  as  it  was  before ; 
which  seemeth  to  be  as  follows  l  — 
Canomof  2.  If  a  freeman  of  London  dies,  in  London  or  elsewhere, 
distribudon  levying  a  widow  and  a  child  OT  children ;  his  persona  lestate  (after 
intcBfcT.  ^^  debts  paid,  and  the  customary  allowance  for  the  funeral,  and 
for  the  widow's  chamber  [viz.  her  apparel  and  the  furniture  of  ber. 
chamber  (2  Bla.  C.  518.)],  being  fii^t  deducted  thereout)  is  bv  the 
custom  of  the  said  city  to  be  divided  into  three  equal  parts,  and  dis- 
posed of  in  the  following  manner ;  to  wit,  one  third  part  thereof  to 
the  widow,  another  third  part  to  the  children,  and  ue  other  third 
part  (being  taken  put  of  the  custom)  is  now  made  sul)ject  to  the 
statute  of  distribution  [1  «7.  2.  c.  17.] ;  and  so  dividing  the  whde 
into  nine  parts,  four-ninths  belong  to  the  wifo,  and  five-ninths  tq 
the  children.  [Butter  v.  Eutter  (1683),  1  Vem.  18p.  Fawke  v. 
Hunt;]  2  SalL  426.  L.  Baym.  1 328.  Note :  In  the  case  qfffiddle 
and  Biddle,  18  Mar.  17^8,  before  lord  Parker^  it  was  said,  that 
the  widow  is  intitled  to  the  furniture  of  her  chamber ;  or  in  case 
the  estate  exceeds  2000/.  then  to  50/.  instead  thereo£  Fine^ 
tit*  Customs  of  London^  b.  2.  (8) 

If  a  freeman  hath  fio  wife^  but  hath  children;  the  half  of  his 
personal  estate  belong  to  his  children,  and  the  other  half  (being 
the  dead  man's  [or  testamentary]  part)  is  in  like  manner  distribi^t- 
able  by  the  statute.  [Northey  v.  StrangCj]  2 P.  Will.  34?  1. 

So  ^  A^  hath  a  wife  and  no  children  ;  half  of  his  personal  estate 
belongs  to  his  wife,  and  the  other  half  is  distributable ;  and  in 
this  case  one  moiety  of  the  dead  man's  part  distributable  by  the 
statute  as  aforesaid,  belongeth  unto  the  wife  by  the  said  statute : 
{*  443  ]  so  that  in  the  whojie  she  will  h^ve  three-fourths  of  the  personal 
estate,  besides  her  widow's  chamber.  2&{/^.246.  LawqfTe^.Qlh 
If  he  hath  neither  wife  nor  child  at  the  time  of  his  death,  then 
the  whole  belongs  to  the  deceased,  and  is  distributable  by  the 
statute.  Law  of  Test.  192.  [2  Show.  B,  1 75.  It  seems  formerly 
to  h^ve  been  hdld  that  where  there  are  several  children^  the  ^tjher 


(8)  But  this  right,  in  analogy  to  the  widow's  right  to  paraphernalia 
in  general  cases,  shall  not  be  exercised  to  the  prejudice  of  creditors. 
Smnb.ja.  6.  §  13.  This  privilege  is  not  by  the  custom,  and  was  origi- 
nally allowed  only  to  citizens  of  a  better  sort,  yet  it  is  fit  to  extend 
it  to  all  citizens*  widows.     Readshaxv  v.  Duck,  7  Vin,  217. pL  5. 
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may  appoint  a  right  of  survivorship  among  them.  If  there  be  a 
male  child  only,  the  father  may  devise  over  his  orphanage  part, 
,  if  the  child  should  die  before  21  ;  and  so  if  only  a  female  child,  if 
she  should  die  under  that  age,  or  unmarried.  Piddington  v. 
Maynej  E.  1727,  Fin.  tit  Custom  qfLonebrij  (B.)  Ca.  16.  Hamond 
v.  Jones^  1  Leo.  It.  227.  But  latterly  it  has  been  admitted  to 
be  otherwise.  See  Jesson  v.  Essington^  Pre.  Ch.  207.  Biddle  y. 
Biddle^  H.  1718.  cor.  lord  Parker^  Vin.  Ab.  tit.  Customs  ofLonr- 
don^  b.  2.] 

3.  Concerning  which  death! s  part^  to  be  distributed  by  the  Tix^deathU 
statute,  it  is  enacted  by  the  1  J.  2.  c.  1 7.  as  foUoweth :  For  the  ^^^^^^ 
determining  some  doubts,  arising  on  the  statute  of  frauds  and  conUng  i«i; 
perjuries,    it  is  enacted  and   declared,  that  the   clause  therein  theftntuW 
whereby  it  is  provided  that  that  act  or  any  thing  therein  contained  P'?**"^ 
should  not  any  ways  prejudice  or  hinder  the  customs  observed 

within  the  city  of  London,  and  province  of  York,  was  never  in- 
tended nor  shall  be  taken  or  construed  to  extend,~t0  such  part  of 
any  intestate's  estate,  as  any  administrator,  by  virtue  only  of 
being  administrator,  by  pretence  or  reason  of  any  custom,  may 
claim  to  have  to  exempt  the  same  from  distribution ;  but  that 
such  part  in  the  hands  of  such  administrator  shall  be  subject  to 
distribution,  as  in  other  cases  within  the  said  act.  $  8. 

It  was  called  the  dead  marCs  part,  because  the  ordinary,  or  he 
to  whom  the  ordinary  should  commit  administration,  was  to  dis- 
pose of  the  same  to  pious  uses,  for  the  benefit  of  the  soul  of  the 
deceased ;  but  administrators,  under  pretence  of  concealed  debts, 
did  frequently  keep  the  greatest  part  thereof  to  their  own  use : 
and  afler  this  statute  of  me  1  J.  2.  in  the  case  between  the  widow 
and  the  son  of  s^ir  Richard  Haw^  knight,  the  widow  as  adminis- 
tratrix claimed  to  herself  the  death's  part  by  virtue  of  the  letters 
of  administration  granted  to  her  of  her  husband's  estate ;  but 
this  being  thought  unreasonable,  was  contested  by  the  son  in 
chancery  with  his  mother-in-law;  and  upon  hearing  the  cause, 
it  was  setded  and  decreed  to  be  observed  for  ever,  that  the  de- 
ceased's part  should  be  divided  according  to  the  statute  of  distri- 
bution, in  pursuance  of  this  explanatory  clause  of  the  1  J.  2.  c.  17« 
Orreeris  Priml.  49,  50.  (9) 

4.  The  court  of  orphans  is  held  by  custom  time  out  of  memory,  Superin.. 
before  the  lord  mayor  and  aldermen  of  the  city  of  London ;  who  tendency  of 
are  guardians  to  the  children  of  all  freemen  of  London,  that  are  ^f  orohang. 
under  the  age  of  twenty-one  years  at  the  time  of  their  father's 
decease.     Privilegia  Londini^  288. 

And  if  a  freeman  or  freewoman  die,  leaving  orphans  within  age 
unmarried ;  the  court  of  orphans  shall  have  the  custody  of  thdir 
body  and  goods :  and  the  executors  or  administrators  i^all  eX- 

(9)  See  2  Freem.  85.    1  Vern.  Rep.  iSS. 
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hibh  inventories  before  them,  and  become  bound  to  the  chambef*: 
Iain  to  the  use  of  the  orphans  to  make  a  true  account  upon  oath, 
and  if  they  refuse,  shall  commit  them  till  they  become  bound. 
Priv.  Lond.  280.  ^Luck's  case.  Hob.  247.]  And  their  being  bound 
so  to  do  in  the  spiritual  court,  excuseth  them  not  from  this  cus- 
tom.    Law  of  Ex.  252. 

For  if  the  &ther  is  a  freeman  of  London,  he  cannot  devise  the 
disposition  of  the  body  of  his  child ;  and  if  he  do,  yet  the  in&nt 
shall  remain  in  the  custody  of  the  mayor  and  aldermen.     Privil. 
LoruL  287. 
Gbnarai  5.  The  children  of  a  freeman  of  London  are  entitled  to  the  share 

*^*!S!h«m  ^^^^  personal  estate,  though  they  were  bom  out  of  the  city ;  and 
oB?!?the     though  their  &ther  did  not  inhabit  or  die  in  London.     Zxnw  ^ 
dty,  [weA     Test.  202.     [And  are  city  orphans.     Webb  v.  Wehb^  2  Vem.  110. 
t»>o!»^        See  I  Boll.  R.  316.    1  Sid.  R.  250.  1  FerUr.  180.   1  Mod.  80.  S.P. 
^gjjj^  ^   If  an  orphan  is  taken  out  of  the  custody  of  the  committee  ap» 
lived  or        pointed  by  the  court  of  orphans,  they  may  imprison  the  offender, 
died,  or  had  though  a  peer,  till  he  produce  the  infant.     lSt(L250.     Lord 
l]J*|^  j"   Raym.  116.       Wilkinson  v.  BovUon,  1  Lev.  162.      So  if  any  one, 
though  not  a  freeman,  without  consent  of  the  court  of  aldermen, 
marry  such  orphan  under  twenty-one,  though  out  of  the  city, 
they  may  fine  and  imprison  him  for  non-pajonent ;  for  if  the  cus- 
tom should  not  extend  to  marriages  out  of  the  city,  their  power 
would  be  vain.     The  King  v.  Harwoodj  1  Fent.  178.     1  ZjCV.  32. 
1  Mod.  79.] 

And  also,  though  their  estate  doth  not  lie  in  the  city,  but  else* 
where.    Priv.  Lond.  288. 
Child  inti-        6.  An  after-bom  child  shall  come  in  with  the  rest  for  a  cus- 
bo^^ftef**  ^^^^  ^^^®  ^f  *^®  father's  personal  estate.     7".  1718,  Walsm 
the  &tber*8    ^^^  Skinner j  Prec.  Cha.  499.  ( I ) 

death.  7.  T  1706,   Wilcocks  and  Wilcocks.      A  child  intitled  to  an 

Child  orphanage  share  of  his  father's  personal  estate,   dying  under 

^y*^****®    twenty-one,  and  unmariied,  cannot  devise  it  by  his  will ;  for. by 
^J^^^^    the  custom  it  survives  to  the  other  children  :  but  he  may  devise 
yiTes.  [See  the  share  which  he  hath  under,  the  statute  of  distribution,  [for  that 
page  443.]    {g  vested.]  2  Fern.  559.  [2  Bla.  C.  519.  And  if  a  female  dies  un- 
der that  age,  and  unmarried,  her   share  survives  also ;  for  an 
orphan  cannot  give  it  away  by  will.  (2)    Pre.  Ch.  207-  537.  But 
if  there  is  only  one  child,  his  orphanage  part  is  vested  in  him  in 
the  same  manner  as  his  share  by  the  statute,  and  is  devisable  by 
him  at  the  same  age.     3  P.  Wms.  318.  note  (2).*    Fid.  also  Prec 
Ch.  207.     Merriweather  v.  Hester^  7  Fin.  209.  pi.  18.] 

In  the  case  of  Fouke  and  Lewen,  M.  1682,  [I  Fern.  88,  89.]; 
it  is  said,  that  if  a  man  marries  an  orphan,  who  dies  under  twenty? 

{I)  L.  Test.  203.    UVin.Ab.  200.    Gilb. Eq.Rep.  1 55. 
(2)  Jesson  v,  Essington,  M.  1702.  Pre. Cha.  207. 
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one ;  her  orphanage  part  shall  not  survive^o  the  other  children, 
but  shall  go  to  the  husband. 

But  in  the  case  of  Meiriweather  and  Hester^  T.  5  G.  a  case 
was  cited  between  Ambrose  and  Ambrose^  and  another  between 
Rawlifison  and  Rawlinson^  where  it  had  been  certified  to  be  the 
custom  of  London,  and  was  accordingly  decreed  by  the  lord  chan- 
cellors Harcourt  and  Ccttsoper  successively,  that  if  a  city  orphan 
dies  before  21,  his  orphanage  part  survives  to  the  other  orphans, 
and  that  he  can  make  no  disposition  by  will  to  contradict  it ;  but  if 
he  dies  after  21,  at  which  time  he  might  by  will  have  disposed  of 
it,  there,  though  he  die  intestate,  it  shall  go  according  to  the  sta- 
tute of  distribution,  between  his  mother  and  surviving  brothers 
and  sisters ;  and  that  in  the  other  case,  where  he  dies  before  21, 
the  survivorship  holds  only  as  to  the  orphanage  part  belonging 
to  himself,  so  that  if  he  had  by  survivorship  the  part  of  any  other 
of  his  brothers  or  sisters,  that  should  go  according  to  the  statute 
of  distribution.  It  was  also  said,  that  if  a  man  marries  an  orphan,  [  445  ] 
yet  till  twenty-one  his  right  is  not  so  vested,  as  to  prevent  his 
wife's  share  from  surviving,  in  case  she  died  before  twenty-one. 
Free.  Cha.  537. 

So  if  a  man  marries  an  orphan,  and  dies ;  his  representatives 
are  not  entitled  to  any  part  of  what  was  his  wife's  customary 
share,  but  the  whole  belongs  to  the  wife.  Viner^  Custom  of  Lon- 
don. (B.  10.)  18. 

8.  A  wife  divorced  for  adultery,  shall  not  have  her  customary  wife  di- 
sfaare.     \_Pettifer  v.  James.']     Btmb.  16.  voroed. 

9.  Where  the  husband  was  attainted  of  felony,  and  pardoned  Husband 
on  condition  of  transportation ;  and  afterwards  the  wife  became  attainted, 
intitled  to  some  personal  estate  as  orphan  to  a  freeman  of  Lon- 
don ;  this  personal  estate  was  decreed  to  belong  to  the  wife,  as  to 
sifeme  sole,     T,  1729.     Newsome  and  Bom/er,     SP.  Will.  32.       r«^.|., 

10.  If  a  freeman  having  several  children,  or  but  one  child,  cusumiiiiy 
doth  fiilly  advance  all  his  children  or  his  single  child ;  this  satis-  part] 
fies  the  custom,  and  is  the  same  as  if  he  had  no  child,  and  his 
personal  estate  shall  go  as  if  there  was  none.     So  if  a  freeman 
compound  with  his  wife  before  marriage,  for  her  customary  part ; 

it  is  Ae  same  as  if  there  was  no  wife.  2  P.  Will.  527.  [When 
a  husband  dies  intestate,  his  widow  is  bound  by  her  contract  not 
to  claim  by  the  custom  of  London.  Pickering  v.  Lord  Stamford^ 
8  Ves.  336.] 

M.  1710.  Hancock  and  Hancoci.  Where  the  wife  of  a  freeman 
of  London  is  compounded  with  before  marriage,  by  settling  a 
jointure,  although  of  land ;  the  wife  is  taken  as  advanced,  and 
the  children  by  the  custom  of  London  shall  have  a  moiety  as  if 
the  wife  was  dead.  2  Vem.  6S5,  So  if  all  the  children  are  ad- 
vanced, the  wife  shall  have  a  moiety.     Clare  v.  Demooty^  ib. 

H.  1718.  Babington  mid  Greenwood.  A  jointure  by  a  freeman 

VOL.IV.  H  H 
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on  bis  wife  hi  bar  6f  dower,  will  not  bar  her  of  her  eastomary 
part :  otherwise  it  is,  if  said  to  be  in  bar  of  her  customary  part 
1  P.  Will.  5S0.  (S) 

M.  1727.  Lewin  and  Lewin.  If  a  woman  before  marriage  with 
a  freeman  of  London,  accepts  of  a  settlement  upon  her,  to  take 
effect  after  her  husband's  desith  in  case  she  survives  him,  of  part 
of  his  personal  estate,  (without  taking  notice  of  the  custcnn  of 
London,)  she  is  thereby  barred  of  her  customary  part  of  his  per- 
sonal estate.     S  P.  Will.  16. 

T.  1734.  PuseytLiiADesbaoerie.  Lord  chancellor  Ticr/do^,  taking 
notice  of  the  contrary  determinations  made  by  the  court  in  this 
point,  said,  it  had  been  of  late  settled,  that  where  a  wife  was  com- 
pounded withal,  it  should  be  taken,  as  if  there  was  no  wife;  and 
consequendy  that  the  husband  should  have  one  moiety,  and  the 

[  446  ]  children  the  other.  [SP.  W.  315.  1  iVi.644.]  The  like  was  held 
by  the  lord  Hardwicke,  in  the  case  of  Morris  and  Burrow^  in 
the  year  1737.  iMetcalfy.  Ives,  1  Atk.  63.  S.  P.  and  see  Blm- 
den  V.  Barker.  1  P.  fFms.  634.  Covenants  in  the  marriage 
setdement  of  a  freeman  of  London,  that  the  husband  might  dis- 
pose of  the  wife's  share  by  will,  and  also  that  her  executors 
should  release  and  convey  all  her  interest,  &c.to  the  busband,  were 
held  not  to  vary  the  general  rule  that  the  children  should  not  be 
entitled  to  the  benefit  of  a  composition  with  the  widow.  (4) 
The  wife  of  a  ireeman  of  London  shall  not  take  by  her  husband's 
will,  and  also  by  the  custom,  unless  it  be  so  declar^  in  the  will  (5); 
she  must  disclaim  all  benefit  under  the  will,  if  she  will  have  the  cus- 
tomary share  in  contradiction  to  it  (6) ;  but  she  need  not  elect  to 
take  either  by  the  will  or  custom  till  she  has  seen  into  the  value  of 
her  husband's  effects ;  though  she  may  be  concluded  by  her  own 
acts,  and  by  acquiescence,  as  where  she  had  lived  a  year  or  more 
after  her  husband,  and  accepted  an  interest  under  his  will.  (7)] 

^^1^^  11.  It  is  said,  generally,  by  the  author  of  the  Law  of  Testaments^ 
that  any  provision  made  by  the  fether  in  his  lifetime  for  his 
children,  is  advancement  within  the  custom ;  but  a  settlement  of  a 


(3)  Pre.  Ch.  505.  S.  C.  And  so  as  to  her  distributive  share  under 
the  statute,  she  shall  not  be  barred  unless  express  words  in  the  mar- 
riage settlement  exclude  her.  fVhitkeU  v.  Phelps^  Pre.  Ch.  327. 
But  if  there  are  sufficient  words  in  the  settlement,  the  wife  will  be 
barred ;  it  then  being  as  if  there  was  no  wife,  the  children  taking  one 
half  by  the  custom  and  the  other  half  by  the  statute.  Bluhden  t. 
Barker,  IP.  ^m5.644.     Cleaver  v.  Spurlingf  2  id.  527. 

(4)  Knipe  v.  Thornton,  H.  1762,  2  Eden's  Rep.  118.  The  law  of  the 
city  has  fluctuated  on  this  point  till  of  late  years.     lb. 

(5)  Kitson  V.  Kitson,  1712,  Pre.  CA.351. 

(6)  Edmundson  v.  Cox^  1716,  2  Eg.  Ab.  275.  id.  6. 

(7)  Harvey  v.  Ashley,  3  Atk.  616.  See  Tamkins  ▼.  Ladbrokt 
2  Ves.  593. 
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real  estate  on  a  child  is  no  advancement,  nor  to  be  brought  into  *  sufficient 
hotchpot.  Law  of  Test.  194..  204..  [1  Ch.  C.  160.  235.  1  Fern.  2.  ^^*^"sec 
2  P.  fVms.^74!.      Nor  though  made  expressly  for  the  purpose  ante,  ass, 
shall  it  bar  him  of  the  orphanage  part  {Rick  v.  Rich^  2  Ck.  C.  160.  389.] 
See  Civil  v.  Ricky  1  Fern.  216.  2  Jan.  204,  Annandv.  Honeywood, 
1  Fern.  34.5.),   unless  accepted  as  advancement  in  bar  of  the 
custom  (Coo;  v.  Bditha^  2  P.  Wms.  272) :  a  lease  for  years  is  an 
advancement.     S.  C] 

But  Mr.  Femon  questioneth,  whether  every  provision  made 
by  the  father  for  his  child  be  an  advancement,  or  whether  only 
such  a  provision  as  is  made  on  the  marriage  of  a  child.  And 
he  answers,  that  it  seemeth  to  be  only  such  a  provision  as  is 
made  on  marriage,  or  in  pursuance  of  a  marriage  agreement. 
1  Fern.  89.  (8) 

.  And  in  the  case  of  Jenks  and  Holford,  M.  34.  C.  2.  The 
plaintiff  exhibited  his  bill,  setting  forth  that  his  wife's  father  was 
a  citizen  of  London,  and  that  he  had  not  advanced  her  in  his 
lifetime,  and  demanded  her  customary  part,  and  prayed  an 
account.  It  was  insisted  on  the  defendants  part,  that  the  plain- 
tiff's wife  was  advanced  bv  her  &ther  in  his  lifetime,  he  having 
^yen  her  400/.  But  the  lord  chancellor  was  of  opinion,  that  it 
could  not  be  any  advancement,  unless  it  had  been  given  her  as  a 
marriage  portion,  or  in  pursuance  of  a  marriage  agreement ;  and 
the  400/.  were  not  given  till  a  long  time  after  her  marriage,  and 
without  any  agreement  that  the  same  should  be  for  her  marriage 
portion,  and  was  a  free  gift,  great  part  of  the  sums  that  made  up 
the  400/.  being  given  at  christenings  and  lyings  in.  Next,  it  was 
insisted  for  the  defendant,  that  tKese  several  sums,  howsoever 
given,  ought  (if  the  plaintiff  will  come  in  for  his  wife's  customary 
part)  to  be  cast  into  hotchpot :  But  the  plaintiff's  counsel  denied 
it ;  and  took  a  difference  betwixt  a  free  gift  subsequent  to  the 
marriage,  and  where  the  same  is  given  in  marriage ;  and  compared 
it  to  the  case  of  an  heiress,  where  she  has  lands  given  her  in  frank 
marriage,  those  must  be  cast  into  hotchpot ;  but  otherwise  it  is 
of  lan£  conveyed  or  given  to  her  by  her  father  or  other  ancestor 
afier  the  marriage.  But  not  allowed  by  the  lord  chancellor. 
And  the  plaintiff  not  consenting  to  cast  into  hotchpot  the 
400/.  given  unto  his  wife  as  aforesaid,  the  bill  was  dismissed. 
1  Fern.  61.  (9) 

i8)  Thus,  though  Judd's  law  (an  act  of  common  council  temp.  H.  6.) 
not  make  any  provision  a  bar  unless  it  was  an  advancement  on 
marriage,  yet  an  advance  made  after  marriage  by  parents  on  both 
tides,  to  buy  a  commission,  was  held  an  advancement,  as  appearing  to 
be  intended  as  a  marriage  portion.  Heame  v.  Barber,  3^4^^.213. 
See  Fatokner  v-  Watts,  lAtk.iiOG.  n.l.  Hume  v.  Edwards^  S  Atk. 
450. 453. 

H  H  2 
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H.  1683.  Civil  and  Ilich^  The  custom  of  the  city  of  London 
touching  orphans  was  certified  to  be,  that  where  an  heir  or  coheir 
had  a  real  estate  settled  on  him  or  her  by  the  father,  the  same 
was  out  of  the  custom  of  the  city  of  London ;  and  though  the 
&ther  should  afterwards  declare  the  same  to  be  a  full  advance- 
ment for  such  child,  yet  that  was  no  bar  to  his  orphanage  part, 
neither  was  it  to  be  brought  into  hotchpot ;  but  was  clearly  oat 
of  the  custom.  And  it  was  said,  that  by  the  custom  of  the  aty  of 
Ltmdon,  where  a  child  is  married  with  the  father's  consent,  and 
there  is  a  portion  given  in  marriage ;  such  child  is  debarred  from 
claiming  any  benefit  of  the  orphanage  part ;  unless  the  father  shall 
by  writing  under  his  hand  and  seal,  not  only  declare  that  such 
child  was  not  fully  advanced,  but  likewise  mention  in  certain,  how 
much  the  portion  given  in  marriage  did  amount  unto ;  that  so  it 
may  appear  what  sum  is  to  be  brought  into  hotchpot.  1  Fern.  216. 

M.  1685.  Annand  and  Honeywood^  The  question  ivas,  whe* 
ther  money  given  by  the  father  to  be  laid  mU  in  land  to  be  settled 
on  the  son  and  the  intended  wife  for  their  lives^  with  remainders 
in  tail,  should  be  reckoned  to  be  an  advancement  by  part  of  the 
personal  estate  of  the  &ther,  so  as  that  the  son  ought  to  briiv 
the  same  into  hotchpot,  to  entitle  him  to  a  share  of  the  personal 
estate.  Lord  chancellor :  There  is  no  colour  to  reckon  this  any 
part  of  the  personal  estate.  1  Vem.  S45.  (9  a) 

71  1699.  Chace  and  Box.  If  any  freeman's  child  be  married 
in  the  lifetime  of  his  or  her  &ther,  by  his  consent,  and  not  fiilly 
advanced  to  his  full  part  or  portion  of  his  Other's  personal  or 
customary  estate,  as  he  shall  be  wortb  at  the  time  of  his  decease; 
such  freeman's  child  so  married  as  aforesaid,  shall  be  excluded 
and  debarred  from  having  any  further  part  or  portion  of  his  cor 
said  &ther's  personal  or  customary. estate  to  be  had  at  the  time 
of  his  decease;  except  such  &ther,  by  some  writing  by  him 
written  and  simed  with  his  name  or  mark,  shall  dedare  and 
express  the  value  of  such  advancement:  and  then  every  sudi 
child,  after  the  decease  of  his  father,  producing  such  writiii^ 
and  bringing  such  portion  so  had  of  hb  father  into  hotchpot, 
shall  have  as  much  as  will  make  up  the  same  a  full  child's  part 
or  portion  of  the  customary  estate  iniiich  his  fiaitfaer  had  at  the 
time  of  his  deceaise;  notwithstanding  such  father  shall  by  any 
writing  under  his  hand  and  seal  declare  such  child  was  by  him 
fully  advanced.     L.  Raym.  484.    I  Eq.  Ab.  454. 

(9)  But  it  seems  the  custom  on  this  head  is  not  so  restricted,  bat 
extends  to  any  other  establishment  of  the  child  in  life.  i.  ofTeit.^fA* 
1  Atk.  403.     See  also  1  P.  Wms.  542. 

(9  a)  Where  a  grant  of  a  copyhold  was  made  to  a  son,  hot  fliC 
father,  at  the  same  time>  surrendered  it  to  the  use  of  his  will :  |l6ld# 
that  it  was  clear  he  meant  it  to  remain  at  his  own  di^osal,  and 
therefore  it  was  not  to  be  considered  an  advancement  to  die  son. 
Prankerd  y.Pratikerd,  1  Sim.  Sf  St.  R.  1. 
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Note»  it  is  said  to  be  sufficient  if  he  declare  the  same  by  any 
writing  under  his  hand,  or  by  any  thir^  written  by  him,  although    [  448  J 
it  be  in  an  almanack,  or  elsewherie.     Green's  PriviL  ofL*  53. 

H.  1 708.  Dean  and  Ijord  Delatsxire*  The  father's  declaring) 
that  the  child  was  fully  advanced  or  not  advanced,  was.  of  no 
avail,  unless  it  appeared  what  the  advancement  was  in  certainty; 
to  the  intent  it  might  be  known,  whether  such  advancement  did 
amount  unto  as  much  as  would  have  belonged  to  the  child  by 
the  custom.     2  Vem*  630. 

r.  1729.  Cleaver  and  Spurling.  If  a  freeman  hath  advanced 
his  child  on  marriage,  and  the  certainty  of  that  advancement 
doth  not  appear  under  the  freeman's  hand ;  this  is  to  be  taken  as 
a  full  advancement,  till  the  contrary  is  shewn :  but  the  freeman's 
declaration  alone,  that  he  hath  Jidlt/  advanced  his  child,  is  not  of 
itself  sufficient ;  for  at  that  rate  it  would  be  in  the  power  of  every 
freeman,  by  making  such  declaration,  to  bar  his  child  of  the 

orphana^  part.     2  P.  Will.  527.  (v) 

..  . .  I  ■  ■  fc I     ■  —  ..II. 

(v)  lEUiotY.  Collier,  SAtk.  526.  1  mis.  C,B.  168.  1  Ves.  15.  S.  P.] 
Famham  v.  Phillips^  2  Atk.  214.  &  523.  A  freeman  of  London  made 
his  will,  and  divided  his  estate  according  to  the  custom,  and  the  dead 
man's  part  he  devised  amongst  his  wife  and  children.  Afterwards,  in 
his  lifetime,  he  married  one  of  his  daughters,  and  gave  her  1000/.,  which 
in  the  marriage  articles  was  called  her  portion  or  provision.  This  the 
court  declared  to  be  a  satisfaction  of  her  orphanage  share,  but  not  to 
exclude  her  from  a  share  of  the  residue,  which  at  the  time  of  making 
the  will  was  uncertain. 

[A  freeman  of  London  by  his  will  charged  15001.  on  his  real  estate 
for  his  daughter,  and  also  gave  her  1500/.  out  of  his  personal  estate.  The 
daughter  would  take  the  1500/.  out  of  the  real  estate,  which  is  out  of 
the  custom,  and  also  claim  her  orphanage  part ;  but  the  court  in  re- 
gard the  testator  had  disposed  of  all  his  real  and  personal  estate 
among  his  children,  and  intended  an  equal  division,  would  not  suffer 
die  child  to  disappoint  her  father's  will,  but  compelled  her  to  abide 
entirely  by  the  wuH  or  by  the  custom.  Cotvper  v.  Scott  (1731)  3  P. 
Wtns.  182. 

A  child  of  a  iVeeman  must  abide  by  the  will  in  toto,  or  by  the  cus- 
tom in  toto*  Pugh  v.  Smith,  2  Atk.  13.  See  Morris  v.  Burroughs, 
1  Ati'  404.  2  Aik.6^.  But  this  is  otherwise  if  the  father  expressly 
mentions  that  the  legacy  shall  come  out  of  liis  testamentary  share^ 
Car  V.  Car.  2  Atk.  277.  1  P.  fV.  722.  S.  P.  contra,  ib.  533.  A  child  is 
not  obliged  to  elect  between  a  legacy  and  the  orphanage  part  till 
after  the  account  is  taken.  Hender  v.  Rose,  cited  3  P.  JVms.  134.  «.; 
and  Frederick  v.  Frederick,  1  P.  JVms.  722. 

In  cases  on  the  custom  of  London,  the  effect  of  advancement  is 
only  to  remove  one  child  out  of  the  way,  and  increase  the  shares  of 
/Others,  but  not  to  increase  the  part  of  which  the  father  would  have 
power  to  dispose.  Folks  v.  Western,  E,  1804,  9Fe*.  460.  Convey- 
ances made  to  evade  the  custom  are  fraudulent,  and  always  set  aside 
in  equity.   Edmundson  v.  Cox,  (1716)  2  Eg.  Ab.  275.  pi.  6.   .  See  Hall 

tt  H  3. 
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Chfldof  12.  [The  interest  which  a  child  has  in  such  orphanage  part  is 

Jg*"^^      a  mere  contingency,  and  no  present  right ;  and  therefore  a  release 

auiomaiy    of  it  is  not  valid  in  point  of  law ;  but  if  founded  on  a  valuable 

part.    [See  consideration,  shall  operate  as  an  agreement,  and  be  binding  in 

^^^1        equity.  (1)  Therefore]  the  child  ota  freeman  of  London,  when 

oi  age,  may,  in  consideration  of  a  present  fortune,  bar  herself  of 

her  customary  part.     As  in  the  case  of  Lockyer  and  Savage^  M* 

6  G.  2.     The  father,  on  his  daughter's  marriage,  agrees  to  give 

her  3000/.;  which  she,  being  of  age,  covenants    to  receive  in 

full  of  her  customary  share  as  a  freeman's  daughter :  and  though 

it  was  objected,  that  such  a  future  right  cannot  be  released,  aud 

that  parents  might  make  an  ill  use  of  the  power  they  have  over 

their  children,  in  forcing  them  to  give  such  discharges ;  yet  this 

was  held  a  good  bar  of  the  custom,  there  being  no  fraud  in  the 

transaction.     2  Abr.  Cos,  Eq.  272.  Sir.  947. 

But  such  release,  without  a  valuable  consideration,   is  not 
good ;  for  in  such  case,  at  the  time  of  the  release,  the  children 
having  neither  71/5  in  re,  nor  Jus  ad  remy  the  whole  being  in  the 
father  during  his  life,  there  is  nothing  for  any  release  to  operate 
upon.  I  Atk.  402.  [And  a  release  of  the  orphanage  part  to  which 
a  child  is  forced  by  a  father  for  the  sake  of  bis  maintenance 
merely,  and  not  for  advancement  in  marriage  or  trade,  is  void. 
Heron  v.  Herxm,  2  Atk.  160.  Bam.  Ch.  Rep.  450.  See  Ambrose  v. 
Ambrose^  I  P.  Wms.  321. 
i  449  ]        IS.  In  the  case  of  Kemp  and  Kelsey,  M.  1720.     The  plaintiff's 
^^*^     wife  was  a  freeman's  daughter ;  and  after  her  marriage,,  her  &ther 
can  release.  S^^^  ^^^  100/.,  and  the  plaintiff  executed  a  release  for  the  100^ 
m  full  of  all  his  wife's  customary  part  or  share  which  was  or 
might  be  due  to  her  by  the  custom  of  London.    The  father  died. 
A  bill  was  brought  for  a  discovery  of  the  personal  estate,  and 
that  upon  the  plaintiff's  bringing  the  100/.  into  hotchpot,  they 
might  be  let  into  a  customary  part  of  the  &ther's  estate.    The 
defendant  pleaded  the  release  in  bar.     And  by  the  lord  chan- 
cellor Macclesfield:   The  husband  had  no  power  to  release  a 
future  interest  of  his  wife's.     She  might  survive  him ;  and  would 
then  be  entitled  to  it  in  her  own  right.     Besides,  this  release  is 
suggested  to  be  fraudulently  obtained.     And  therefore  his  lord- 
ship ordered  the  plea  to  stand  for  an  answer,  with  liberty  to 
except,  so  as  to  have  an  account  of  the  freeman's  personal  estate^ 
and  the  benefit  of  the  release  to  be  saved  to  the  hearings  when 
the  question  would  come  more  properly,  whether  the  rekase  by 
the  custom  was  good  or  not.     2  Abr.  Eq.  Cos..  267. 


V.  Hall^  2Fmi.277.   2Ves.59i.y  &c,  &c.    If  a  freeman  of  Lond<m 
has  before  his  death  advanced  a  child,  and  it  is  known  what  such  ad- 
vancement is,  it  shall  be  brought  into  hotchpot,  and  not  otherwise^ 
Brig/U  V.  Smith,  Freeman  s  Ck.  Cas.  279.] 
(1 )  IP.  fVms.  636. 639.   2  P.  fVms.  273. 
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JE.  1725.  Cox  and  Belitka.  A  freeman  of  London  had  two 
daughters  and  one  son.  One  of  the  daughters  married :  and  on 
receiving  a  suitable  portion,  the  husband  released  all  right  and 
interest  which  he  had  or  might  have  to  any  part  of  the  father's 
personal  estate,  by  the  custom  or  otherwise ;  and  covenanted 
that  at  any  time  after  the  death  of  the  fether  he  woidd  do  any 
further  act  for  the  releasing  of  any  right  which  he  might  have 
by  the  custom.  Jekyll  and  Gilbert^  commissioners,  inclined  to 
think,  that  the  release  being  for  a  valuable  consideration,  pur- 
porting an  agreement  to  quit  the  right  to  the  orphanage  part,  to 
be  binding  in  equity ;  but  though  this  might  not  be  so  clear,  yet 
the  covenant  for  a  valuable  consideration  to  release  the  future 
right  is  good :  and  so  they  decreed  on  the  execution  of  the  release. 
2  P.  mU.  272. 

June  18,  1737.  Medcalfe  and  Ives.  A  bill  was  brought  to 
have  a  specific  performance  of  articles  made  on  the  marriage  of 
the  defendant,  whereby  the  defendant  and  his  wife  covenanted, 
in  consideration  of  2000/.,  the  wife's  marriage  portion,  to  release 
all  the  right  and  interest  that  might  accrue  to  them  out  of  her 
father's  personal  estate  by  the  custom  of  the  city  of  London,  he 
being  a  freeman  of  the  said  city.  The  defence  made  for  the 
defendant  was,  that  the  customary  part  being  a  mere  possibility 
and  contingency,  which  might  or  might  not  happen,  it  could  not 
be  released ;  and  if  it  could,  that  at  the  time  of  the  articles,  [  4-50  1 
the  wife  was  an  infant,  and  so  not  bound  by  them ;  besides  that 
the  2000/.  was  no  consideration  for  releasing  such  an  interest, 
the  wife's  father  having  died  worth  upwards  of  20,000/.  By  the 
lord  chancellor  Hardwicke :  Though  hardships  may  happen  on 
my  determination,  yet  these  are  considerations  too  loose  either 
for  a  judge  at  law  or  in  this  court  to  lay  any  weight  upon ;  and 
I  must  determine  according  to  the  facts,  by  the  rules  of  law,  and 
of  this  court.  In  this  case  there  appears  to  have  been  a  valuable 
consideration  for  the  agreement  in  the  articles,  because  at  the 
time  when  the  2000/.  was  given,  the  defendant's  wife  was  entitled 
to  no  part  of  the  estate  of  her  father,  and  it  was  given  for  her 
advancement  in  the  world,  and  it  is  highly  reasonable  that  such 
kind  of  articles  should  be  carried  into  execution,  and  that  when 
a  fiUher  is  bountiful  to  his  children  in  his  lifetime,  he  should 
have  his  a£Fairs  settled  to  his  own  satisfaction.  As  to  the  ob^ 
jection  of  the  customary  part  beins  a  possibility,  and  merely  in. 
contingency,  it  is  of  no  weight;  for  diere  is  no  doubt  but  it 
might  he  released  in  equity :  out  here  is  a  covenant,  which  the 
defendant  is  bound  by  in  all  events.  And  it  is  no  objection  to 
say,  that  the  wife  was  under  age ;  for  though  in  this  respect,  if 
the  husband  were  dead,  the  articles  would  not  bind  her,  and  she 
would  by  survivorship  be  entitled  to  the  customary  share,  as  a 
chose  in  action  not  recovered,  or  received  by  the  husband ;  yet 

hlh  4 
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he  being  alive,  it  is  a  matter  that  accmes  to  him  in  ri^t  of' his 
wife,  and  he  may  release  it,  and  his  release  will  bind  her;  and 
therefore  it  was  reasonable  he  should  perform  his  covendnt.  1 
fomid  my  opinion  too  on  an  old  law  well  known  in  the  city, 
by  the  name  of  Judd^s  law ;  whereby  a  husband  was  authorised 
to  agree  with  the  &ther  for  the  wife,  though  she  was  under  age. 
1  JUL  63.  [But  such  release  shall  be  altogether  ineffectual  if  in 
any  manner  extorted  or  obtained  by  undue  influenee.  (2)  Or 
without  consideration.  (2  a)] 

14.  In  the  last  mentioned  case  of  Medcalfe  and  Ives,  a  question 
arose,  whether  the  orphanage  part,  covenanted  to  be  released  by 
the  husband,  should  fall  into  the  dead  man's  part,  and  go  wholly 
according  to  his  disposition  of  the  residue  of  bis  estate,  as  a  tiling 
purchased  by  him ;  or  whether  it  should  fall  into  his  personal 
estate,  and  be  distributed  with  it  according  to  the  custom.  And 
the  lord  chancellor  said,  that  as  in  equity  things  covenanted  to 
be  done  are  things  actually  done,  it  must  be  considered  as  if  the 
husband  had  actually  released,  and  so  is  an  extinguishment  of 
his  wife's  right  to  the  orphanage  part ;  and  being  an  Extinguish- 
ment of  the  right,  it  leaves  the  estate  of  the  &ther  as  if  it  had 
never  been  charged  with  it,  and  must  therefore  be  considered  as 
a  part  of  his  general  personal  estate,  and  not  go  wholly  to  the 
executor  of  the  father  as  part  of  the  dead  man's  share.     1  jiik.  64» 

15.  In  the  case  of  Hill  and  Blanket,  H.  28.  C  2.  It  is  said, 
that  there  is  no  such  custom,  as  that  a  child  marrying  under  the 
age  of  eighteen,  without  the  father's  consent,  shd  lose  her 
orphanage  part.     Cha.  Ca.  Finch.  248, 

But  in  the  case  of  Foden  and  Hawlett,  H.lJ.2.  By  Jeffiries 
lord  chancellor:  If  the  daughter  of  a  citizen  of  London  marries 
in  his  lifetime  against  his  consent,  unless  the  father  be  reconciled 
to  her  before  his  death,  she  shall  not  have  her  orphanage  share 
of  his  personal  estate :  and  it  would  be  unreasonable  to  take  the 
custom  to  be  otherwise.     1  Vem,  354.  (3) 

And  if  any  person  intermarry  with  an  orphan  without  eonsent 
of  the  cour^  such  person  may  be  fined  by  them,  according  to 
the  quality  and  portion  of  the  orphan ;  and  luiless  such  person 
pay  the  fine,  or  give  security  to  pay  it,  they  may  comsoit  him  to 
Newgate,  to  remain  there  till  he  submit  to  their  orderi^.  JRrtr. 
Lond.  282,  283.  (w) 

And  he  that  marries  an  orphan  without  consent  of  the  court, 
must  make  a  jointure  before  he  receives  the  portion,  Priv,  I/mL 
286. 


(2)  2^^;^.  160.  \P.Wms.639. 

(2a)  1.4^^.63.402.  2AtLl6l.  IP.  fVms.6S9.  2 P.  Wms.m. 

(3)  See  Tomkyns  v.  Ladbrookcy  2  Ves,  59\p     Thome  v«  Edwtrdif 
3^^^.450.453. 

(w)   Vide  supra,  Form  and  Manner,  7.  injine. 
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16.  E.  1686.  Fowike  and  Hunt,     A  freeman  of  London  dies,   Custom  cx- 
leaving  a  widow  and  no  children,  but  hadi  several  grandchildren  tends  not  u> 
living  at  the  time  of  his  death.     And  the  question  was,  whether  ^^JJ^'^ 
they  were  within  the  custom  of  the  city  of  London  or  not.     The 

lord  chancellor  took  time  to  consider  of  it ;  and  having  consulted 
the  recorder  and  several  of  the  aldermen,  delivered  his  opinion, 
that  grandchildren  were  not  within  the  custom  of  the  city  of 
London.  1  Fern,  397.  {Finner  v.  Longland,  2  Eq.  Ab.  264.  jpL  5. 
S.  P.] 

H.  1716.  Northey  and  Strange,  It  was  admitted  by  counsel, 
and  said  to  have  been  so  determined,  and  settled,  that  a  free- 
man's grandchild  (where  the  grandchild's  father  was  never  ad- 
vanced in  the  freeman's  h'fetime,  and  died  before  the  freeman^ 
leaving  a  child)  was  not  within  the  custom ;  and  that  only  the 
freeman's  children  were  within  the  custom,  to  come  in  for  an 
orphanaffe  part     1  P.  Will.  341.     2  SaUc.  426.     [i.  Test.  2 1 0.] 

17.  It  a  freeman  of  London  hath  but  one  child,  and  he  has  Hotchpot 
received  some  portion  from  his  father,  and  the  father  dies,  leay-  o"^y 
ing  this  child  and  a  wife ;  the  child  shall  have  his  fiill  orphan's  cSwren 
part,  without  any  regard  to  what  he  hath  already  received  :  for    r  452  t 
that  advancement  in  part  is  only  to  be  brought  into  hotchpot 

with  children,  and  not  with  others :  By  Sir  Edward  Northey. 
[Faooke  v.  Hunt;]  2  Salk.  426. 

M.  1685.  Beckford  and  Bedford.  The  only  point  was,  upon 
the  custom  of  the  city  of  London,  where  a  child  that  had  a  pota- 
tion, but  was  not  fully  advanced,  and  was  to  bring  her  portion 
into  hotchpot :  whether  the  portion  should  be  brought  into  the 
personal  estate  in  general,  that  so  the  widow  might  ccHne  in  for 
part  of  it,  or  whether  it  should  be  brought  into  the  orphanage 
port  only.  Lord  chancellor :  It  is  beyond  all  doubt,  that  it  must 
be  brought  into  the  orphanage  part  only.  [2  Vem.  281.  Annand 
V.  Honeywood.']  1  Vern.  345. 

T.  1691.  Fane  and  Bence.  Where  an  only  child  is  in  part 
advanced  by  the  father  in  his  lifetime,  such  child  shall  not 
bring  his  part  into  hotchpot,  there  bdng  none  in  equal  degree 
with  him.     2  Vern.  234. 

T.  1729.  Cleaver  and  Spurting.  A  freeman  of  London  hav- 
ing but  one  child,  advanceth  that  child  in  part  only ;  the  child 
shall  take  a  full  share,  without  bringing  what  he  had  befere 
received  into  hotchpot :  for  the  only  meaning  of  bringing  the 
diild's  share  into  hotchpot  is,  to  make  an  equality  among  the 
children ;  and  not  for  the  benefit  of  the  mother,  or  to  increase 
the  dead  man's  share.     2  P.  WilL  526. 

18.  A  lease  for  years  attending  the  inheritance  of  a  freeman  Lease, 
of  London,  is  not  assets  within  the  custom.    1  Vern.  2.  102.  [S^e 

2  P.  Wms.  272.] 

19.  So  if  a  citizen  of  London  has  a  Ifust  of  a  term  attending  Trust  of « 

°  term. 
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his  inheritance,  and  dies;  the  trust  of  the  term  shall  not  be  sub- 
ject to  the  custom  of  London,  to  be  divided  between  the  wife 
and  children,  as  other  personal  estate  and  chattels  shall.  2  Freem. 

Mortgnge.        20.  A  mortgage  in  fee  shall  be  counted  part  of  a  freeman's 
personal  estate,  and  subject  to  the  custom.     1  Cha.  Ca.  285. 

A  mortgage  shall  be  paid  out  of  the  personal  estate,  in  pre- 
ference to  the  customary  or  orphanage  part  by  the  costom  of 
London  ;  because  the  custom  of  London  cannot  take  place  till 
after  the  debts  paid.     2  P.  WUL  335. 

IV.  Of  the  custom  of  the  province  of  York* 

By  the  statute  of  distribution  22  4*  23  C  2.  c.  1 0.  it  is  provided 
that  the  said  act,  or  any  thing  therein  contained,  shall  not  any 
£  4t69  ]  ways  prejudice  or  hinder  the  customs  observed  within  the  city 
qfLondouj  or  within  the  province  of  York^  or  other  places,  havii^ 
known  and  received  customs  peculiar  to  them,  but  that  the  same 
customs  may  be  observed  as  formerly ;  any  thing  therein  con- 
tained to  the  contrary  notwithstanding.     $  4. 

And  by  the  1 «/.  2.  c,  17.  For  the  determining  some  doubts 
arising  upon  the  said  statute,  it  is  hereby  enacted  and  declared, 
that  the  clause  therein  by  which  it  is  provided,  that  the  same 
statute  or  any  thing  therem  contained  should  not  any  ways  pre- 
judice or  hinder  the  customs  observed  within  the  city  of  London 
and  province  of  York^  was  never  intended,  nor  shall  be  taken  or 
construed  to  extend  to  such  part  of  any  intestate's  estate  as  any 
administrator,  by  virtue  only  of  being  administrator^  by  pretence 
or  reason  of  any  custom,  may  claim  to  have  to  exempt  die  same 
from  distribution ;  but  that  such  part  in  the  hands  of  sucb  ad- 
ministrator shall  be  subject  to  distribution  as  in  other  cases  within 
the  said  statdte.     $  8. 

By  virtue  only  of  being  administrator^  [As  the  custom  of  York 
does  not  extend  to  the  testamentary  part  of  the  personal  estate,} 
that  part  which  the  administrator  hath  by  virtue  only  of  his  being 
administrator,  is  the  dead  man* s  part ;  which  being  taken  out  of 
the  custom,  this  statute  of  the  1  J.  2.  c.  17-  provides  that  the  same 
shall  be  distributed  according  to  the  statute  of  distribution. 

And  agreeable  hereunto  was  the  case  of  Stapleton  and  Sherrardr 
Feb.  5th,  in  the  3  «7.  2.  (4)  which  cause  was  depending  when  this 
statute  was  made ;  Between  John  Stapleton,  esquire,  and  Thomas^ 
lord  Meryon,  plaintiffs ;  Bennet  Sherrard,  esquire,  and  Dorothy  his 
wife,  administratrix  of  the  goods  of  Robert  Stapleton,  esquire, 

defendants. This  cause  having  been  first  heard  on  the  ISth 

day  of  June  in  the  35th  of  Charles  2.,  and  it  being  dien  referred 

(4)  H.  4684,  1  Ves.  305. 314.  432; 
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to  a  master  to  take  an  account  of  the  personal  estate  of  the  said 
Robert  Stapleton,  and  to  make  exact  distribution  of  the  same 
according  to  law,  amongst  the  plaintiff  Stapleton,  and  the  child 
of  the  lord  Meryon,  and  also  the  brothers  and  sisters  of  the  said 
Robert  Stapleton,  as  well  those  of  the  whole  blood,  as  of  the 
half  blood,  and  their  respective  representatives ;  the  defendant, 
in  right  of  the  defendant  Dorothy,  as  she  is  widow  of  the  said 
intestate  Robert  Stapleton,  claiming  a  moiety  of  the  clear  per- 
sonal estate  by  the  custom  of  the  province  of  York,  and  also  by 
the  late  act  for  settling  intestates'  estates,  half  of  the  other  moiety 
thereof;  and  the  said  master  being  thereby  to  report  specially  to 
this  court,  as  he  should  think  fit,  what  should  appear  doubtfid  as 
to  the  interest  of  any  of  the  parties  concerned  therein,  the  said    [  454  ] 
master  made  his  report,  dated  the  9th  day  of  June,  1684,  whereby 
he  certified,  that  by  the  custom  of  the  province  of  York,  a  moiety 
of  the  said  clear  personal  estate  was  of  right  due  and  belonging 
to  the  defendant  Dorothy,  as  the  widow  and  relict  of  the  said 
Robert  Stapleton,  and  that  the  other  moiety  he  had  divided 
amongst  the  said  intestate's  brothers  and  sisters,  and  their  legal 
representatives,   in  such  proportions  as  is  therein  mentioned* 
And  exceptions  having  been  put  in  to  the  said  report,  and  the 
same  coming  to  be  heard  the  24th  day  of  February  in  t)ie  first 
year  of  king  James  the  Second,  before  the  right  honourable  the  lord 
keeper  of  the  great  seal  of  England ;  his  lordship  desired  his 
grace  the  then  lord  archbishop  of  York  to  certify,  when  a  man 
dies  intestate  within  the  province  of  York  without  issue  (after  his 
debts  and  funeral  expences  paid,)  how  the  residue  was  to  be  divided 
by  the  custom  of  the  province  of  York,  and  what  part  remained 
by  the  ordinary  to  be  distributed.   And  his  grace  the  then  arch- 
bishop of  York  having,  pursuant  to  the  said  desire,  on  the  18th 
day  of  March  in  the  first  year  of  James  the  Second,  certified,  that  in 
such  cases  aforesaid,  the  widow  of  the  intestate  by  the  custom  of 
the  said  province  hath  usually  had  allotted  to  her  one  moiety 
of  the  clear  personal  estate,  and  that  the  other  moiety  had  been 
distributed  amongst  the  next  of  kin  to  the  deceased  intestate,  and 
that  had  been  the  constant  practice  of  the  ecclesiastical  court  at 
York.     To  which  certificate  the  said  defendants  took  exceptions. 
Upon  debate  whereof  on  the  1 7th  of  May  in  the  said  first  year 
of  James  the  Second,  it  was  ordered,  that  the  exceptions  should 
be  overruled ;  and  the  defendants  were  ordered  to  pay  unto  the 
plaintifis,  and  bring  into  court  respectively,  the  several  and  re- 
spective sums  of  money  therein  in  that  behalf  mentioned  within 
two  months ;  or  in  de&ult  thereof,  or  if  the  plaintifis  should  not 
acquiesce  therein,  then  they  were  to  pay  costs.    And  the  defend- 
ants being  not  satisfied  with  the  said  order,  did  afterwards  petition 
the  right  honourable  the  lord  high  chancellor  of  England  for  a 
rehearing  of  the  said  cause,   upon   this  point  only,   namely^ 
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whether  tlie  defendant  Dorothy,  being  the  widow  of  the  said 
Robert  Stapleton,  who  died  an  inhabitant  of  the  province  of  York, 
and  without  issue,  and  also  his  administratrix,  ought  not  by  virtue 
of  the  custom  of  the  said  province  to  have  one  moiety,  or  half 
of  the  clear  personal  estate  of  the  said  intestate  Robert  Stapleton 
her  late  husband,  and  also  according  to  the  rules  of  distribution 
[  455  ]    mentioned  in  the  late  act  for  settling  intestates'  estates,  to  have 
half  of  the  other  moiety  as  widow  of  the  said  Robert  Stapleton, 
who  died  without  issue  as  aforesaid.     And  his  lordship  havine 
ordered  the  said  cause  to  be  reheard  upon  that  p<nnt  only,  and 
the  same  coming  to  be  reheard  accordingly  before  his  lordship 
in  the  presence  of  the  defendant's  counsel,  none  attending  for 
the  plaintiffs,  albeit  due  notice  of  the  said  last  order  for  rehearing 
was  given  to  them  and  the  other  parties  concerned,  as  by  affidavit 
then  produced  did  appear ;  and  the  case  on  the  pleadings  in  ibt 
cause  being  opened  by  the  defendant's  counsel,  and  upon  con- 
sideration diereof,  and  of  the  said  late  act  for  settling  of  intestates' 
estates,  and  of  the  statute  made  in  the  first  year  of  his  sa^  majesty 
king  James  the  Second,  intitled,  an  act  for  reviving  and  continii- 
ing  several  acts  of  parliament  therein  mentioned ;  his  lordship 
declared,  that  notwithstanding  the  said  certificate  of  the  said 
lord  archbishop  of  York,  his  lordship  was  fully  sfitisfied,  the 
defendant  in  right  of  the  defendant  Dorothy,  as  widow  of  the  said 
intestate  Robert  Stapleton  her  late  husband,  ought  to  have  the 
one  moiety  or  half  of  his  clear  personal  estate  by  virtue  of  the 
custom  of  the  province  of  York,  and  also  half  of  the  other  moiety 
of  the  said  clear  personal  estate  by  virtue  of  the  said  statute  and 
rules  of  distribution  therein  mentioned:  and  did  order  and  decree 
the  same  accordingly.     And  it  being  alleged,  that  the  defend- 
ants in  pursuance  of  the  said  former  decree,  and  to  avoid  any 
contempt  for  not  yielding  obedience  thereto,  had  paid  and  satisfied 
unto  the  plaintiffs  and  others,  the  brothers  and  sisters  of  the  said 
intestate  Robert  Stapleton,  or  their  respective  representatives,  or 
some  of  them,  the  respective  proportions  ,to  them  respectively 
allotted  by  the  master's  report^  whereas  tliey  ought  but  to  have 
paid  one  moiety  thereof  and  prayed  that  the  plaintifi^  and  the 
said  other  persons  that  were  so  over-paid,  might  refimd  and  pay 
the  defendants  the  moiety  or  half  of  the  money  so  paid  or  satisfied 
unto  them,  his  lordship  did  order  and  decree  the  same  accordingly, 
and  the  51.  deposited  with  the  register,  upon  the  granting  of  the 
said  rehearing,  to  be  paid  back  to  the  defendants,  or  their  clerks 
in  court*     Afterwards  on  the  8th  day  of  June,  in  the  third  year 
of  the  reign  of  his  said  majesty  king  James  the  Second,  the  plains 
tiffs  being  dissatisfied  with  the  said  onler  made,  petitioned  his 
lordship  to  hear  the  cause  again ;  and  the  same  coming  to  be 
reheard  accordingly  on  the  5th  day  of  February  in  the  yetr 
aforesaid,  heSore  his  lordship,  in  the  pres^ice  of  counsel  learned 
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on  both  sides,  upon  long  delmte  of  the  matter,  and  hearing  wliat 
€X>uld  be  alleged  on  either  side,  his  lordship  declared  the  defend- 
ant's wife  is  well  intitled  to  one  moiety  of  her  late  husband's 
estate  by  the  custom  of  the  province  of  York,  [/Stt»«6.,  220.  infraj 
458.  (2)]  and  to  a  moiety  of  the  other  moiety  by  the  act  of  dis- 
tribution, [22  &  28  Car.  2.  c.  10.  §  6.]  and  therefore  saw  no 
cause  to  alter  the  former  order;  and  therefore  did  order,  that 
the  said  former  order  should  stand  confirmed. 

By  the  4  fV.  c.  2.  [-4.  Z).  1692.]      Whereas  by  custom  within  [Power 
the  province  of  York,  or  other  usage,  the  widows  and  younger  PT^?J^ 
children  of  persons  dying  inhabitants  of  that  province,  are  in-  JJ  province 
titled  to  a  part  of  the  goods  and  chattels  of  their  late  husbands  of  York  to 
and  fathers,  (called  her  and  their  reasonable  part,)  notwithstand-  "^^ 
ing  any  disposition  of  the  same  by  their  husbands  and  fathers'         ^ 
last  wUls  and  testaments  (5),  and  notwithstanding  any  jointures 
made  for  the  livelihood  of  the  said  widows  by  their  husbands 
in  their  lifetime,  which  are  competent,  and  according  to  agree- 
ment; whereby  many  persons  are  disabled  from,  making  sufficient 
provision  for  their  voung  children :   for  remedy  thereof,  it  is 
enacted,  that  it  shall  be  lawful  for  any  person  inhabiting  or  re- 
siding, or  who  shall  have  any  goods  or  chattels  within  the  province 
of  Yorky  by  their  last  wills  and  testaments  to  give,  bequeath, 
and  dispose  of  all  and  singular  their  goods,  chattels,  debts,  and 
odiCT  personal  estate,  to  their  executors,  or  such  other  persons 
as  they  shdl  think  fit,  in  as  ample  manner  as  by  the  laws  and 
statutes  of  this  realm  any  person  may  give  and  dispose  of  the 
same  within  the  ptomnce  of  Canterbury  or  elsewhere ;  and  the 
widows,  children,  and  other  the  kindred '  of  such  testator,  shall 
be  barred  to  claim  or  demand  any  part  of  the  goods,  chattels,  or 
other  personal  estate  of  such  testator,  in  any  other  manner  than 
as  by  the  said  last  wills  and  testaments  is  limited  and  appointed* 
$1,2.     Provided,  that  nothing  in  this  act  shall  extend  to  the 
citizens  of  the  cities  of  York  and  Chest er^  who  shall  be  freemen 
of  the  said  respective  cities,  inhabiting  therein  or  within  die 
suburbs  thereof  at  the  time  of  their  death ;  but  that  every  such 
citizen's  widow  and  children  shall  have  such  reasonable  part  and 
prcHXHrtion  of  the  testator's  personal  estate,  as  they  might  have 
hacl  by  the  custom  of  the  province  of  York  before  the  making 
of  this  act.     $  d. 

Note,  the  mentioning  of  the  city  of  Chester  here  was  a  mistake; 
far  tkis  custom  of  the  province  of  York  did  not  extend  to  that 

(5)  Thus  in  North  v.  North,  cited  in  Webb  v.  Webb,  (1689)  2  Atfc. 
Rep.  llOy  111.,  an  inhabitant  of  the  province  of  York  made  a  will, 
and  devi^  a  moiety  «f  his  estate  to  his  wife*  It  was  adjudged  that 
Ihe  widow  should  have  three-fourths. 
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city,  nor  to  any  other  part  of  the  whole  archdeaconry  of  Chester ; 
and  the  reason  is,  because  until  the  erection  of  the  see  of  Chester, 
in  the  time  of  king  Henry  the  eighth,  that  archdeaconry  was  not 
within  .the  province  of  York,  but  was  part  of  the  diocese  of 
Litchfield  and  Coventry  within  the  province  of  Canterbury. 
And  therefore  afterwards,  when  this  proviso  was  taken  off  by  the 
statute  here  next  following,  with  respect  to  the  city  of  York, 
there  was  no  need  for  any  application  to  parliament  to  repeA 
the  same  proviso,  in  relation  to  the  city  of  Chester.  (6) 

But  as  to  the  city  of  Yorky  it  is  enacted  by  the  2  4r  S  An.  c  5. 
as  foUoweth :  Whereas  in  the  statute  of  the  4  fV.  c.  2.  there  is 
a  proviso,  that  nothing  in  the  said  act  contained  should  extend  or  be 
construed  to  extend  to  the  citizens  of  the  cities  of  York  and  Chester^ 
who  should  be  freemen  of  the  said  respective  cities,  inhabiting 
therein  or  within  the  suburbs  thereof,  at  the  time  of  their  deadi; 
but  that  every  such  citizen's  widow  and  children  should  have  such 
reasonable  part  and  proportion  of  the  testator's  personal  estate,  as 
they  might  have  had  by  the  custom  of  the  province  of  York  before 
the  making  of  the  said  act :  and  whereas  notwithstanding^  the 
mayor  ana  commonalty,  on  behalf  of  the  inhabitants  of  the  said 
city  of  York,  have  requested  that  the  said  proviso  may  be  re- 
pealed, so  that  the  freemen  of  the  said  city  may  have  the  benefit 
of  the  said  act,  as  well  as  aU  other  persons  inhabiting  widiin 
the  said  province;   it  is  enacted,  that  the  said  proviso^  so  fiur 
as  the  same  concemeth  the  citizens  of  the  city  of  York,  shall  be 
and  is  hereby  repealed;  so  that  it  shall  and  may  be  lawful  for  all 
and  every  the  citizens  of  the  said  city  of  York^  who  shall  be  firee- 
men  of  the  said  city,  inhabiting  therein,  or  within  the  suburbs 
thereof,  at  the  time  of  their  death,  by  their  last  wills  and  testa- 
ments, to  give,  bequeath,  and  dispose  of  their  goods,  chattels, 
debts,  and  other  personal  estates,  to  their  executors  or  such 
other  persons  as  they  shall  think  fit,  as  any  other  persons  inhabit- 
ing or  residing  within  the  said  province  of  York,  may  lawfully 
do  by  virtue  of  the  said  act ;  and  that  the  widows,  children,  and 
other  kindred  of  such  testator,  shall  be  barred  to  claim  or  demand 
any  part  of  the  goods,  chattels,  or  other  personal  estate  cS  the 
testator,  in  any  other  manner  than  as  by  the  said  last  wiUs  and 
testments  is  appointed ;  any  thing  in  the  said  act,  or  any  other 
law,  statute,  or  usage  to  the  contrary  notwithstanding. 

So  that  the  ancient  law  and  custom  restraining  the  inhabitants 
of  the  province  of  York  from  disposing  of  their  whole  personal 
estates  by  will,  is  now  utterly  abolished  out  of  that  whole  pro- 
vince. 


(6)  Chester  not  having  been  within  the  province  of  York  at  the 
time  of  the  making  it  a  bishop's  see  by  Henry  the  eighth,  is  not  within 
the  custom.     Pickering  v.  Stamford^  E.  1797t  3  Ves.  338. 
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Bat  with  respect  to  the  distribution  of  intestate's  effects,  tlie  [Custom  of 
custom  continues  as  it  hath  been  for  ages  past;  which,  taking  y**^"^^^ 
Swinburne  for  our  guide,  we  come  now  to  trace  out  and  delineate,  distribution 

It  is  to  be  understood  then,  that  within  the  province  of  York  of  intes- 
generally,  there  hath  been  an  ancient  custom,  and  divers  famous  Sj!?i 
writers  long  ago  have  made  mention  of  the  said  custom  in  their 
works  to  have  been  observed  long  before  their  days,  and  the    [  458  ] 
same  also  appeareth  from  the  acts  and  other  very  ancient  instru- 
ments of  undoubted  credit,  faithfully  preserved  in  the  registry  of 
the  archbishop  of  York ;  by  which  custom  there  is  due  to  the 
widow,  and  to  the  lawful  children  of  every  man,  being  an  in- 
habitant or  an  housholder  within  the  said  province  of  York,  and 
dying  there  or  dsewhere  (7)  intestate,  being  an  inhabitant  or 
housholder  within  that  province,  a  reasonable  part  of  his  clear 
moveable  goods ;  unless  such  child  be  heir  to  his  father  deceased ;  or 
'were  advanced  by  his  father  in  his  lifetime^  by  which  advancement 
it  is  to  be  understood,  that  the  father  in  his  lifetime  bestowed  upon 
Ids  child  a  competent  portion  whereon  to  live.  Swin.  220.  230.  2S8. 

Reasonable  part^  which  is  as  followeth: 

(1)  If  the  intestate  hath  neither  wife  nor  child,  at  the  time  of 
his  death,  his  whole  personal  estate  (the  funeral  expences  and 
other  necessary  charges  being  first  deducted)  shall  be  disposed  in 
the  due  oourse  of  administration;  the  same  heretofore  having 
been  wholly  at  the  disposal  of  the  deceased,  and  cons^uently 
fidling  now  under  the  directions  of  the  statute  of  distribution. 
Swin.  220. 

(2)  If  the  intestate  at  the  time  of  his  death  leave  behind  him 
a  wife  and  no  child,  or  else  some  child  or  children  but  no  wife  ;  in 
this  case,  by  the  custom  observed  not  only  throughout  the  pro- 
vince of  York,  but  in  many  other  places  besides  within  this  realm 
of  England,  the  goods  ar^  to  be  divided  into  two  parts ;  of  which 
one  part  is  due  to  the  wife,  or  else  to  the  children,  by  virtue  of 
the  said  custom.     Swin.  220. 

But  if  by  settlement  a  jointure  is  limited  to  the  wife,  in  bar 
of  all  her  demands  out  of  the  personal  estate  of  her  husband  by 
irirtue  of  tlie  custom,  in  such  case  it  is  as  if  there  were  no  wife, 
with  respect  to  the  said  customary  part;  so,  if  it  is  in  bar  of  all 
her  demands,  by  virtue  of  the  said  custom  or  otherwise,  she  shall 
be  debarred  also  of  any  distributive  share  by  the  statute. 
1  Vem.  15. 

And  if  the  intestate  have  a  wife,  and  a  child  or  children,  which 
child  is  heir  to  the  intestate,  or  which  children  were  advanced  by 
the  J&ther  in  his  lifetime ;  in  this  case  it  is  as  if  he  had  no  child ; 
and  therefore  in  like  manner  the  goods  shaU  be  divided  into  two 

(7)  But  see  Pickering  v.  Stamford,  supra. 
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parts,  whereof  the  wife  is  to  have  the  one  part  to  herself,  and 
the  other  half  is  distributable  by  the  statute.     Swtn.  220,  221. 

So  in  the  case  of  Goodwin  and  Ramsden^  M.  1683.      The 
[  459  ]    plaintiff  exhibited  a  bill,  to  have  an  account,  and  her  share  of 
^  her  father's  personal  estate,  who  died  intestate.     The  defendant 

pleaded,  that  the  estate  in  question  lay  within  the  province  of 
Yorkj  and  that  the  intestate  died  there,  and  that  the  plmntiff 
being  one  of  his  daughters  was  advanced  by  him  in  his  lifetime; 
and  that  by  the  custom  of  the  province  of  York,  a  daughter 
being  once  advanced  by  her  father  in  his  lifetime,  was  excluded 
from  all  further  bene^t  of  her  father's  personal  estaite.  But  in 
this  case  it  appearing,  that  all  the  children  of  the  intestate  were 
advanced  by  him  in  his  lifetime,  and  so  the  estate  wholly  ex- 
empted out  of  the  custom,  it  ought  to  go  now  in  a  course  of 
administration,  and  be  distributed  according  to  the  act  for  set- 
tling intestate's  estates;  and  thereupon  the  plea  was  overruled. 
1  Vem.  200. 

And  in  the  case  of  CcUinson  and  Trotter^  June  24,  1727, 
Richard  CoUinson  died  intestate,  leaving  a  widow,  who  was 
the  present  defendant,  Anne  Trotter;  and  an  only  child, 
Thomas  CoUinson,  the  plaintiff  in  this  cause.  Sir  Joseph 
Jekyll,  master  of  the  rolls,  directed  two  issues  to  be  tried 
at  York  assizes:  1.  Whether  the  defendant  Anne  Trotter,  who 
was  the  widow,  is  entitled  by  the  custom  of  the  provmce  of  YgAl 
to  a  moiety,  or  any  and  what  part  of  the  intestate's  estate: 
2.  Whether  the  plaintiff^  Thomas  CoUinson  the  infant,  who  is 
entitled  to  lands  in  fee-simple  by  descent,  on  the  death  of  his 
said  father,  is  by  the  custom  of  the  said  province  entitled  to  any 
and  what  part  of  his  said  father's  personal  estate.  These  two 
issues  were  tried  accordingly  at  the  summer  assizes  following. 
And  afler  long  evidence  given,  the  jury  found,  as  to  the  first  issue, 
that  the  wife  is  entitled  by  the  said  custom  to  a  moiety  of  the  in- 
testate's personal  estate ;  and,  as  to  the  second,  that  the  son  is 
excluded,  by  the  descent  of  the  fee-simple  estate,  from  claiming 
any  part  of  tlie  personal  estate  hy  the  said  custcmi.  And  conse- 
quently, the  widow  would  receive  one  half  of  the  personal  estate 
by  the  custom,  and  one  third  of  the  remaining  half  by  die 
statute;  so  that  taking  the  whole  together,  she  would  recdfe 
two-thirds  of  the  said  intestate's  personal  estate. 

(3)  If  the  intestate  at  the  time  of  his  death  had  both  a  m/i 
and  also  a  child  or  children ;  in  this  case,  the  deceased's  share  is 
no  more  than  the  third  part  of  the  clear  goods :  for  the  said  goods 
shall  be  divided  into  three  parts ;  whereof  the  wife  ought  to  have 
one  part,  the  child  or  chUdren  another  part,  and  the  third  part 
(which  is  caUed  the  death's  part)  is  distributable  by  the  statute. 
Yet  so,  as  that  the  child  or  children  be  not  heir  to  the  intestate 
their  father,  or  advanced  by  him  in  his  lifetime :  for  then  it  is  as 

16 
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if  there  were  no  child ;  and  consequently  the  goods  of  the  de- 
ceased are  to  be  divided  into  two  parts,  whereof  the  intestate's 
wife  is  to  have  the  one  part,  and  the  other  is  distributable  by  the 
statute.  And  if  the  intestate  have  a  wife,  and  children  whereof 
one  is  Aeiry  and  another  advanced,  and  some  not  advanced  by  their 
&ther  in  his  lifetime ;  in  this  case,  the  goods  of  the  deceased  shall 
be  divided  into  three  parts,  whereof  the  wife  shall  have  one,  the 
child  or  children  not  advanced  another,  and  the  third  (being  the 
death's  part)  is  distributable  as  aforesaid.     Swin,  221. 

But  here  ariseth  a  very  important  question,  in  case  where  a 
child  hath  received  in  his  father's  lifetime  an  advancement,  not 
only  sufficient  to  debar  him  of  his  customary  part,  but  so  large 
as  to  extend  into,  or  to  overbalance,  what  would  be  his  propor- 
tionable share  also  of  the  dead-man's  part ;  whether  in  this  case 
such  child  shall  receive  any  share  of  the  dead-man's  part,  unless 
he  will  bring  over  into  hotchpot  in  the  said  dead-man's  pait,  so 
much  of  his  said  advancement  as  exceedeth  his  just  proportion 
of  the  customary  part.  And  concerning  this,  the  opinions  of 
learned  men  are  various.  Some  hold,  if  a  child  is  fully  advanced, 
so  as  that  his  advancement  doth  exceed  not  only  what  would  be 
his  just  proportion  of  the  customary  part,  but  of  the  dead-man's 
part  likewise ;  that  in  such  case  he  is  excluded  from  any  further 
share  whatsoever  of  his  father's  personal  estate,  either  by  the 
custom,  or  by  the  statute.  Others  are  of  opinion,  that  what- 
soever his  advancement  shall  have  been,  so  as  to  debar  him  of 
his  customaiy  part ;  yet  that  advancement  shall  have  no  consi- 
deration in'  the  dead-man's  part,  but  thereof  he  shall  receive  his 
fiill  share  without  any  retrospect  to  his  preceding  advancement. 
The  former  ppinion  is  more  agreeable  to  equity  and  reason ;  but 
whether  it  is  consistent  with  the  construction  of  the  statutes,  is 
the  question.  For  this  is  a  point  respecting  not  the  custom,  but 
the  acts  of  parliament:  the  custom  itself  in  this  case  is  clear 
enough ;  but  it  is  questioned,  how  for  the  statutes  do  infringe  the 
custom  in  this  particular. 

Before  the  statute  of  the  22  &  23  C.  2.  the  custom  was  this : 
The  children  received  their  own  customary  part  and  no  more ; 
and  of  this  customary  part  a  child  fully  advanced  could  have  no 
sliare,  the  advancemetit  being  esteemed  as  a  satisfaction  for  his 
filial  portion :  and  no  child  could  sue  for  any  share  of  the  dead- 
man's  part;  the  same  (according  to  its  original  institution)  being  [  461  ] 
to  be  disposed  for  the  soul  of  the  deceased.  This  statute  left 
the  custom  entire.  And  the  statute  of  the  Ij*.  2.  c.  17.  doth  not 
touch  thereupon,  further  than  to  distribute  the  said  dead-man's 
part  Nevertheless,  in  such  distribution  it  is  required  that  the 
children  (exclusive  of  the  heir  at  law  as  aforesaid)  shall  bring 
their  respective  advancements  into  hotchpot.  But  in  this  case, 
the  advancement  is  supposed  to  be  already  simk  in  the  customary 
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part ;  ^nd  consequently  nothing  remained  to  be  brought  over  into 
tl^e  ^ead-man's  part:  and  therefore  {upon  this  supppsiticHi)  a 
child)  how  largely  spever  advanced  by  his  fath^  in  1^  lifetime, 
shall  only  thereby  be  excluded  from  receiving  any  fiirther  filial 
portion  by  the  custom,  but  shall  not  be  exduped  nroni  receiving 
a  full  distributive  share  of  the  dead-m^n's  part  by  the  statute. 

And  with  this  seemeth  to  aiDpord  the  cas^  of  Gudgeon  aod 
Bamsden,  T>  1692,  which  was  thus :  The  intestate^  being  an  ip- 
habitant  in  the  province  of  York,  left  issue  a  son  and  daughter 
only,  and  no  widow.  The  daughter  had  a  portion  giv^i  her  in 
marriage,  in  lieu  and  full  sads&ction  of  what  she  might  f^laim  bjr 
the  custom  of  the  province.  The  son  was  also  advanped,  by  » 
settlement  of  lands.  The  question  was,  how  this  estate  should 
be  distributed.  For  the  heir  it  was  insisted,  that  now  tt^e  custom 
of  the  province  of  York  is  to  be  quite  laid  out  of  (he  case,  mui 
the  same  distribution  made  of  the  estate,  as  of  any  other  mtaS" 
tate's  estate,  and  by  consequence  the  daughter  tP  bring  her  pcv- 
tion  into  hotchpot;  but  the  heir  to  have  a  full  shiure»  without 
regard  to  what  lands  had  been  settled  upon  him.  By  Vhe  C(HUt: 
the  daughter  must  not  bring  back  her  portion  ii^tp  hotchppt;  &r 
that  came  in  lieu  of  the  customary  part,  and  was  as  the  price  tha 
fisU;her  thought  fit  to  give  her  for  the  same.  2  V^rru  974^  [fit* 
Ca.Jb.l6l.pl.S,  S.C.] 

But  here  it  seemeth,  that  a  distinction  ought  to  be  n^ide  h^ 
tween  an  advancement  given  and  accepted  expressly  in  Hen  wmI 
satisfaction  of  the  filial  portion,  and  an  advancement  givw  genef 
rally  without  any  such  agreement  or  stipulation.  Jn  dip  Ipimer 
case  it  seemeth,  that  no  respect  shall  be  had  of  such  advaopwfsnt 
in  the  distribution  of  the  dead-man's  part,  the  same  being  to  be 
considered  not  so  properly  an  advancement  by  the  father,  i^  a 
purchase  by  the  child;  and  which,  by  possibility,  might  have 
fallen  short  of,  as  well  as  exceeded,  the  true  value  of  the  child's 
[  462  ]    portion,  (x)     And  upon  this  principle,  the  said  case  of  Gudgeon 

(x)  For  a  child  of  age,  for  a  valuable  consideration^  might  release 
his  future  filial  portion.  [See  antef  448.]  Of  which  kind  of  release 
tbuere  seems  to  have  been  a  special  precise  form,  according  to  the 
following  example,  which  is  brief,  and  yet  full  withal  and  compre- 
hensive ;  much  in  the  style  and  manner  of  thosp  most  accurat(^  forms 
of  composition,  the  writs  in  the  register,  viz.  ^*  Be  it  ktiown  unto  all 
men  hy  these  presentsy  That  I  Thomas  Whitehead  o/*  By  check  in  the 
county  o/*  Westmorland,  husbandman ^  for  and  in  consideration  of  a 
sum  of  money f  by  Richard  Whitehead  my  father ^  o/^Byebeck  afore- 
said in  the  said  county y  yeoman^  to  me  well  and  truly  contented  and 
paidy  have  remised,  released,  and  quit'claimed,  and  by  these  presents 
do  absolutely  remit,  release,  and  quit'claim,  unto  the  said  Hichard 
Whitehead  myjather,  his  executors  and  administrators ^  all  nuutnerjo 
^filial  or  child^s  portion  of  goods,  which  I  the  said  Thomas  my  eU' 
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and  Rtimsden  seemeth  to  have  been  determined.  But  where  thei^e 
is  no  such  special  contract  or  agreement,  but  the  advancement  is 
general,  without  any  particular  respect  either  to  the  customary  or 
oistributiTe  share;  it  seemeth,  that  the  same  shall  be  applied 
either  to  one  or  both  of  them,  according  to  the  amount  of  such 
advancement,  and  so  as  best  to  answer  the  intent  of  the  statute, 
which  expresseth  that  the  estate  of  all  the  said  children  shall  be 
made  eqtial  as  near  as  can  be  estimated.  And  by  this  distinction, 
the  two  contrary  opinions  seem  to  be  reconciled. 

Of  his  dear  maoeaUe  goods,']  Where  the  wife  or  children  ought 
to  have  a  rateable  part  of  the  goods  of  the  deceased,  be  it  a  [  463  ] 
diird  part  or  half,  as  the  case  yieldeth ;  there  also  they  ought  to 
have  a  like  part  of  the  debts  due  unto  the  intestate,  after  they  be 
recovered  by  the  administrator ;  for  then  they  are  numbered  or 
accounted  amongst  the  goods  of  the  intestate,  but  not  before. 
Swin.  221. 

But  of  leases  {Swinburne  says)  the  wife  and  children  cannot 
have  any  rateable  part  within  the  province  of  York,  or  other 
places  where  they  have  been  accustomed  to  have  their  rateable 
part  of  the  moveable  goods  and  debts  recovered,  unless  the 
said  wife  or  children,  demanding  their  rateable  part  of  leases,  do 
prove  that  by  special  custom  of  that  place,  (namely,  of  that  city, 
county,  deanry,  or  parish  where  the  intestate  dwelled,  and  had 
auch  leases,)  the  wives  and  children  were  accustomed  to  have 
their  rateable  part,  as  well  of  the  leases  as  of  the  moveable  goods 
of  the  intestate ;  which  special  custom  being  proved,  they  may 
recover  the  rateable  part  as  before.  (But  not  by  the  general 
custom  of  the  province.)     Swin,  221. 

But  concerning  estates  pur  autre  vie^  that  is  to  say,  estates 
hidd  by  lease  during  the  life  of  another  person,  it  is  specially 

cutors  or  assigns,  can  or  may  hereafter  have,  claim,  or  demand  of,  iny 
and  to  ike  goods  or  chattels  of  the  said  Richard  Whitehead,  by  any 
manner  of  tody s,  means,  title,  or  claim  hoivsoever.  In  witness  whereof, 
f  the  said  Thomas  Whitehead  ha^oe  hereunto  set  my  seal,  the  first  day 
cfVfkj,  in  the  eighth  year  of  the  reign  of  our  sovereign  lord  James,  by 
ike  grace  of  God,  ib«^  o/*  England,  France,  and  Ireiaxid,  defender  of 
thejaith,  and  so  forth,  and  o/*  Scotland  the  forty-third,  1610. 

Sealed  and  delivered 
in  the  presence  qfus^  Thomas  Whitehead. 

George  Sharp, 

Edward  Branthwaite. 

Thomas  Potter, 

Philip  Winster,** 
And  here  it  is  observable,  that  the  particular  sum,  which  was  the 
consideration,  is  not  specified  ;  so  that  there  is  no  room  here  to  dis- 
pote  about  the  quantum  of  the  advancement :  for  it  must  be  taken  in 
auch  case  as  an  advancement  in  toto.    Bum, 
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provided  by  the  statute  of  the  1 4  6. 2.  c.  20.  that  where  there  is 
no  devise  thereof,  they  shall  go  and  be  distributed  in  the  same 
manner  as  the  personal  estate  of  the  intestate. 

Unless  such  child  be  heir  to  his  father  decectsedS]  Which  limit* 
ation  is  diversely  extended ;  as, 

(1)  Not  only  the  heir  of  lands  holden  in  fee-simple  is  therd)y 
barred  from  the  recovery  of  a  filial  portion,  but  he  also  that  is 
heir  in  fee-tail,  either  general  or  special.    Swin.  28 1. 

(2.)  Albeit  the  lands  be  of  very  small  revenue,  peradv^iture 
not  past  a  noble  yearly  rent,  and  the  goods  very  great  in  cqhh 
parison  of  so  small  a  rent  (be  it  1000/.  or  more);  even  in  this 
case  the  heir  is  barred  from  the  hope  of  a  filial  portion.  And 
though  this  may  seem  hard  to  the  heir,  if  we  consider  that  same 
right  of  primogeniture;  yet  if  we  shall  consider  on  the  other 
side,  that  if  the  lands  be  worth  1000/.  a^year,  and  the  goods 
little  or  nothing  worth  (the  debts  being  paid),  and  sa  Hme  or 
nothing  left  to  the  rest  of  the  children  (which  case  is  more  fre- 
quent than  the  former) ;  the  custom  we  see  is  not  void  of  equity, 
when  both  cases  are  equally  balanced.    Swin.  232. 

(3)  Not  only  that  heir  is  excluded  firom  a  filial  portion  which 
[  464  ]  doth  enter  upon  the  lands  immediately  after  his  father's  death, 
but  he  also  which  is  heir  in  reversion  is  heir ;  and  being^  heir 
can  have  no  filial  portion.  For  in  the  writ  de  rationabili  parte 
bonorum^  it  is  contained,  that  he  which  demandeth  a  filial  portion 
neither  is  heir  nor  was  advanced  in  the  life  of  his  father :  now  he 
that  is  heir  in  reversion  cannot  say  so,  and  therefore  can-  recover 
no  filial  portion  according  to  the  custom  of  the  country.  Odle^ 
wise,  if  he  should  recover  a  portion,  and  the  land  afterwards; 
the  final  intent  of  the  custom  should  suffer  prejudice,  which 
would  that  the  lands  and  goods  should  not  go  both  one  way,  bat 
the  one  to  the  heir  and  the  other  to  the  rest  of  the  children. 
And  yet  the  case  may  fall  out  very  hard  with  the  heir  in  rever- 
sion, for  what  if  he  should  die  in  the  mean  time,  before  he 
could  lawfully  enter  to  those  lands  which  be  \m  only  in  rever- 
sion, and  so  reap  no  benefit  either  of  his  father's  lands  or  goods. 
Howsoever  it  shall  fall  out,  he  must  be  content  with  his  lot ;  and 
though  not  he,  yet  his  shall  enjoy  the  land  at  the  time  ^pointed. 
Smn.  232. 

(4.)  Albeit  the  heir  received  the  lands  by  settlement  made 
upon  his  father's  marriage ;  yet  he  is  heir  so  as  to  be  excluded 
thereby  from  a  filial  portion.  As  in  the  case  of  Constable  and 
Constable^  T.  1700.  Upon  a  former  hearing  of  this  cause,  a 
question  arising  upon  the  custom  of  the  province  of  York,  touch- 
ing the  distribution  of  the  personal  estate  of  the  father;  an  issue 
was  directed  to  be  tried  at  law,  whether  the  father  having  by 
settlement  on  his  marriage  settled  his  real  estate  to  himseu  for 
life,  part  to  his  wife  for  her  jointure,  and  the  remainder  of  the 
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whole  to  his Jirst  and  other  sons  in  tail,  remainder  to  his  own 
right  heirs,  the  eldest  son  was  thereby  excluded  by  the  custom 
of  the  province  of  York,  fix)m  having  any  share  of  his  father's 
personal  estate ;  and  it  being  foimd  that  he  was  thereby  debarred 
and  excluded;  and  the  cause  coming  now  to  be  beard  on  the 
equity  reserved,  it  was  decreed  accordingly.     2»  Vem.  S-TS. 

(5)  Albeit  the  heir  hold  lands  by  deed  or  feoffinent  in  mort- 
or  with  clause  of  redemption,  that  is  to  say,  upon  con- 
li&)n  that  if  the  feoflbr  pay  unto  him  a  sum  of  money  at  a  certain 
day,  that  then  the  feoffor  may  re-enter,  and  the  deed  or  grant 
to  be  void;  yet  nevertheless  in  the  mean  time,  until  the  condition 
be  performed,  and  the  land  redeemed,  if  he  should  demand  any 
£lial  portion,  he  is  barred,  because  as  yet  he  is  heir  to  the  de^ 
ceased.  But  if  the  lands  should  be  redeemed,  and  the  money 
satisfied,  then  it  is  thought  that  he  may  recover  a  filial  portion  ; 
because  then  he  is  not  heir  to  the  deceased,  nor  the  advance-  [  4'€5  J 
ment  certain  which  was  made  by  the  father  in  his  lifetime.. 
Swin.  232. 

(6.)  Likewise  if  a  man  purchase  lands  in  fee,  and  by  will  de^ 
vise  the  same  lands  to  his  eldest  son  and  to  the  heirs  of  his  body, 
and  for  default  of  such  issue  to  his  younger  son  and  to  the  heirs 
of  his  body,  and  so  on ;  in  this  case,  Swinburne  says,  the  eldest 
son  is  not  barred  firom  the  recovery  of  a  filial  portion,  as  heir  to 
the  deceased ;  because  he  is  not  as  heir  to  his  father  according 
to  the  course  of  the  common  law,  but  according  to  his  father's 
will.  Swin,  232.  [But  whether  this  devise  shall  bar  him  as  an 
advancement  is  another  question,  which  will  be  considered  af- 
terwards.] 

But  where  a  man  is  heir  at  law  of  lands  in  fee-simple,  and  his 
fether  also  deviseth  those  lands  to  him ;  it  seemeth  that  he  shall 
take  by  his  better  title,  as  heir  at  law,  and  not  as  devisee :  and 
consequently  thereby  shall  be  excluded  from  a  filial  portion. 
Fcwr  no  man  can  by  his  will  make  his  heir  a  purchaser  of  a  fee- 
simple  ;  for  the  descent  will  take  effect  at  the  same  time,  and  the 
dder  title  shall  be  preferred. 

(7)  In  like  manner  the  youngest  son,  who  is  heir  in  borough 
English^  seemeth  not  to  be  heir,  so  as  thereby  to  be  debarred 
from  a  filial  portion ;  for  he  is  not  heir  according  to  the  course 
of  the  common  law,  but  by  a  particular  custom. 

(8)  Note  also,  that  if  the  child  should  have  any  copyhold  land, 
after  his  Other's  death ;  in  this  case  he  is  not  reputed  his  father's 
heir  to  the  effect  aforesaid,  and  so  barred  from  the  recovery  of  a 
filial  portion,  due  by  the  general  custom  of  the  said  province. 
Smn.  232. 

Note,  the  word  copyhold^  although  of  itself  it  conveys  an  idea 
distinct  enough,  yet  from  the  different  acceptation  of  it  amongst 
Jeamed  men,  it  becometh  equivocal ;  some  using  it  to  signify  all 
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lands  whkb  are  not  freehold ;  others,  more  properly,  lands  only 
which  are  holden  by  copy  of  court  roll.  It  is  of  very  much  im- 
portance to  determme  in  which  of  the  two  senses  it  is  here  to  be 
understood ;  for  a  great  part  of  the  lands  within  the  province 
of  York  are  neither  freehold  nor  copyhold^  but  are  included 
under  the  word  customary. 

For  customary  is  the  general  den<Hnination  of  lands  hcdden  by 
the  custom  of  &e  manor,  of  which  copyhold  is  but  one  species  f 
so  that  although  all  copyhold  lands  are  customary,  yet  idl  cus- 
tomary lands  are  not  copyhold.  And  it  seemeth  that  the  word 
[  466  ]  copyhold  here  shall  be  understood  in  the  less  proper  sense,  so  as 
to  signify,  that  custornary  lands  in  general,  9s  well  as  those  whidr 
are  strictly  copyhold^  inherited  from  the>&ther,  shall  be  no  hin- 
drance to  the  child  from  obtaining  a  filial  portion.  For  at  the 
time  when  this  custom  of  the  province  of  York  took  place,  these 
cstomary  lands  were  not  inheritable. 

Or  were  advanced  by  his  father  in  his  lifetime'}  Here  it  comes 
to  be  considered,  what  manner  of  preferment  or  advancement  Aat 
is,  which  doth  debar  the  child  from  a  filial  portion. 

By  his  father}  For  if  another  than  the  &ther  bestow  any  jNre- 
ferment  or  advancement,  though  never  so  much,  this  prefarment 
by  another  is  no  bar  to  the  child,  from  the  recovery  of  the  filial 
portion  of  his  Other's  goods ;  much  less,  where  the  child  hatb 
advanced  his  estate  by  his  own  industry.     Smn*  233. 

In  his  lifetime}  Here  the  case  aforesaid  is  considerable,  vdiere 
tlie  &ther  by  his  last  will  deviseth  lands  to  his  scm  (fi^r  this  he 
may  well  do,  and  yet  nevertheless  die  intestate  as  to  his  goods), 
whether  this  shall  be  such  an  advancement  as  shall  debar  the  son 
from  the  recovery  of  his  filial  portion ;  and  it  seemeth  that  it 
shall  not :  for  this  was  no  advancement  to  the  child  in  the  lifetime 
of  his  father ;  but  he  may  refiise  or  waive  the  bequest,  and  re- 
cover a  filial  portion  due  according  to  the  custom  of  the  country. 
Swin,  233. 

Howbeit,  if  the  father  in  his  lifetime  bestow  a  lease  upcm  his 
child,  or  grant  mito  him  an  annuity  for  life  out  of  his  lands,  yet 
in  such  manner  as  the  child  shall  not  reap  any  benefit  ther^y» 
so  long  as  the  father  livetb,  but  afi:er  his  death;  this  is  holden  fcr 
a  preferment  or  an  advancement,  because  it  was  assured  (8)  unto 
him  in  his  father's  lifetime.  Nor  is  this  case  contrary  to  the 
former ;  for  the  child  had  no  assurance  of  his  devise  until  his 
father  was  dead,  because  he  might  have  revoked  (8)  the  same  at 
any  time  whilst  he  lived,  which  he  could  not  do  in  the  other 
case.     Smn,  233. 

That  the  father  in  his  lifetime  best&wed  upon  his  child}  For  if 
the  father  bestow  any  thing  upon  another  for  his  child's  sake,  or 

(8)  See  Svoinb.^d.  7.  p.  336.  in  next  note. 
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for  the  ^ood  of  his  child ;  nevertheless  this  is  iKy  such  preferment 
as  will  hinder' the  child  of  his  filial  portion;     Swin.  239. 

Aild  therefore  if  the  faither  bei^tow  any  thing  upon  a  man  of 
trade,  to  take  his  son  for  an  apprentice,  atnd  to  teach  him  his 
nqrstery;  this  is  no  advanceraetit  to  the  efiect  aforesaid.  Smn.QSS^ 

Or  if  he  bestow  aiqr  thing  npon  a  schoolmaster,  or  tutot  in  ther    [  ^^7  ] 
university,  for  the  increase  of  his  knowledge  in  learning,  or  for 
any  degree  there  to  be  obtained ;  this  is  ho  advanc^menf  ta    . 
occlude  the  child  of  a  filial  portibn.     Stioin.  2S!3. 

No  more  is  it  (saith  Swinburne)  if  the  father  buy  the  advowsom 
of  an  ecclesiastical  benefice  or  (^nity^  and  afterwards  present  his 
son  thereto.     Swin.  23S. 

So  if  the  father  bay  an  office,  and  bestow  it  upon  his  son ;  this* 
seemeth  (he  says)  not  to  be  ail  advancement  to  bar  him,  6f  his 
poltioil.     Swin,  233. 

Or  ff  the  son  be  much  indebted,  and  the  &ther  discharge  the- 
debt;  yet  this  seemeth  not  to* be  a  preferment.     Swin»  233. 

But  if  the  father  bestow  a  competent  portion  with  his  daughter 
m  marriage,  upon  him  tliat  shall  marry  her ;  this,  without  ques* 
tii»R,  is  sucb  an  advancement  as  will  bar  her  fifom  the  demand  of 
a  filial^  portion;     Swin,  233. 

A  dompeterU  portion]  By  the  word  portiort  is  to  be  understood, 
net  ofdy  ar  sum*  of  money,  or  part  of  the  father's  goods  and  chat>- 
tels,<but  also  lands  and  annuities' bestowed  by  the  &ther  up6n  the 
son.     Snmn.  234. 

Gontpetent]  Competent  signifieth  equal,  or  not  far  inferior,  to 
that  quantity  which  otherwise  according  to  the  custom  of  the 
ppovincer  ^ould  fall  to  be  due  to  the  childj  after  die  rate  and 
proportion*  of  die  father's  estate,  at  the  time  when  he  doth  bestoW 
way,  such' diing upon  his  child;  for  tlie  same  being  equal,  or  not 
much -under  the  rate  which  should  belong  to  the  child  by  the 
custom  aforesaid,  if  his  father  had'  then  died,  shall  stand  for  a 
sufficient  preferment  and  advancement,  to  exclude  him  fit)m  a 
filial'  portion.  (9)     For  considering  the  equality,  or  small  ihequa^ 

(9)  Txvisden  v.  Twisden,  E.  1804«,  9  Ves.jun.  425.  According  to 
the  custom  of  York,  a  child  cannot  take  a  share  in  the  customary 
part  who  has  been  advanced  in  the  lifetime  of  the  deceaseds  Those 
are  the  words  of  the  custom  and  of  the  writ  de  rationabUe  parley  not 
merely  in  the  ordinary  sense,  but  -the  >  child  could  not  bring  his  ad* 
vancement  into  hotchpot  so  as  to  take  a  share  of  the  customary  part ; 
for  if  the  father,  twenty  years  before  his  death,  had  given  to  that 
child  by  deed,  or  to  take  at  his  death,  500/.,  which  sum  was  a 
competent  portion  of  the  father's  assets  at  that  time,  though  by  a  sub- 
sequent increase  it  turns  out  at  his  death  to  be  a  very  smaJl  part;  still 
it  bars  the  child  from  any  part  of  the  customary  estate.  But  Stoin^ 
bume  (ed,  7>  p.  336.)  expresses,  that  it  must'  be  by  some  act  that  assures 
and  confirms  it  in  his  lifetime ;  and  that  which  is  revocable,  viz,  by 
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lity,  betwixt  the  one  and  the  other ;  it  is  to  be  presumed,  that  it 
was  the  father's  purpose,  that  the  one  should  stand  instead  of  the 
other.  Insomuch  that  if  the  father  after  this  preferment  should 
live  many  years,  and  increase  his  substance ;  yet  it  seemeth,  that 
the  father's  former  gift  would  bar  the  child  from  recovery  of  any 
farther  filial  portion :  and  the  reason  is,  because  as  the  father  did 
grow  richer  (in  which  case  the  son's  preferment  should  be  less), 
so  h  might  fall  out  that  the  father  might  have  grown  poorer,  and 
then  the  son's  preferment  should  have  been  more  than  otherwise 
it  would  by  the  custom  of  the  country.  So  that  the  father's  gift 
being  at  the  first  competent,  in  regard  of  his  estate  at  that  time ; 
[  468  3  the  same  is  not  made  effectual  or  ineffectual  by  the  increase  or 
decrease  of  his  future  estate.     Swin.  233,  234. 

But  if  the  father's  gift  were  not  competent,  or  far  under  the 
rate  of  that  which  otherwise  should  belong  to  the  child  by  the 
custom ;  as,  for  instance,  if  the  father  should  give  his  child  5L  to 
put  in  his  purse  to  bestow  at  his  pleasure,  whereas  otherwise  his 
filial  portion  would  extend  to  divers  hundreds;  this  gifl  of  the 
father  doth  not  seem  to  be  such  an  advancement  as  will  exclude 
the  child  from  his  filial  portion,  neither  in  the  construction  of  law, 
nor  in  the  intention  of  the  father ;  and  that  is  rather  to  be  termed 
a  mere  benevolence,  than  a  preferment  or  advancement  exclusive 
of  a  filial  portion :  and  if  the  son  have  deserved  a  good  turn  at 
hi»  father's  hands,  this  is  no  advancement,  but  a  recompenee  of 
that  which  was  formerly  deserved.'     Swin.  234. 

But  here  ariseth  a  question;  What  if  the  thing  which  the 
father  bestoweth  upon  the  child,  be  so  indifferent  between  com- 
petent and  incompetent,  that  it  may  be  justly  doubted  whether 
the  same  shall  stand  for  an  advancement,  or  a  mere  benevolence, 
over  and  besides  which  he  might  expect  a  filial  portion  ?  Now 
whether  may  the  child  cast  in  that  gift  of  the  father,  and  so  re- 
cover an  equal  portion  with  the  rest  of  his  brethren  and  sisters  ? 
It  seemeth  at  the  first  that  he  may.  For  if  a  man  seised  of  thir^ 
acres  of  land  in  fee-simple,  have  issue  two  daughters,  and  giveth 
with  one  of  them  in  marriage  ten  acres  of  the  same  land  in  firank 

will,  is  not,  within  the  custom  or  the  writ,  an  advancement  in  the  life  of 
the  party  because  it  is  always  revocable,  and  not  in  his  lifetime  assured 
and  secured  to  the  child  :  and  that  is  confirmed  by  this,  that  it  doe* 
not  appear  to  hare  been  ever  contended  on  a  will,  where  the  child 
took  real  or  personal  estate  by  disposition  of  the  testator,  and  there 
was  an  intestacy  as  to  the  residue,  that  the  child  could  not  take  8 
share  of  that,  without  bringing  into  hotchpot  what  he  took  under  the 
will.  If  the  law  is,  that  what  is  to  be  taken  under  a  will  is  not  an  ad- 
vancement in  the  life  of  the  party,  it  is  very  difficult  to  say  that  what 
is  taken  under  an  intestacy  shall  be  an  advancement ;  and  though  it 
is  true  the  will  must  be  made  in  the  life,  it  is  equally  true  nothing  is 
advanced  or  given  to  the  party  to  take  till  after  the  death.  See  lord 
King*s  observations,  471.  w.  1. 
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marriage,  and  died  seised  of  the  other  twenty  acres ;  she  that  is 
thus  married  may  (if  she  will)  have  part  of  the  twenty  acres, 
whereof  her  father  died  seised;  but  then  she  must  put  her  land 
given  in  frank  marriage  in  hotchpot,  that  is  to  say,  she  must 
refuse  to  take  the  sole  profits  of  the  land  given  in  frank  marriage, 
and  suiier  the  land  to  be  commixed  and  mingled  together  with 
the  other  land  whereof  her  father  died  seised,  so  that  an  equal 
division  be  made  of  the  whole,  betwixt  her  and  her  sister ;  and 
thus,  for  her  ten  acres,  she  shall  have  fifteen  :  whereas  otherwise, 
her  sister  shall  have  the  twenty  acres  of  which  their  father  died 
seised.  And  as  in  lands,  so  in  goods ;  which  is  also  agreeable  to 
the  civil  law.  And  Swinburqe  says,  he  hath  seen  it  sometimes  so 
observed,  by  the  consent  of  the  children  not  advanced,  being  then 
of  lawfiil  years ;  but  he  hath  not  known  it  at  any  time  so  over- 
ruled by  law,  without  their  consents.  And  therefore  he  con- 
cludeth,  that  considering  the  strictness  of  the  writ  de  ratioriabili 
parte  bonomm^  this  gift  of  the  father  shall  either  be  found  to  be  a  [  469  3 
preferment  or  not ;  if  it  shall  be  found  to  be  a  preferment,  then 
is  the  child  excluded  from  recovery  of  a  filial  portion;  if  it 
shall  be  found  not  to  be  a  preferment,  then  may  the  child  recover 
the  filial  portion  according  to  the  custom  of  the  province  of  York, 
as  in  the  said  writ  is  contained.     Swin.  235. 

But  nevertheless,  the  words  of  the  writ  do  not  seem  necessarily 
to  infer  this  consequence,  being  only  general,  that  children  not 
promoted  in  their  Jather^s  lifetime  ought  to  have  their  reasonable 
part :  for  this  they  may  have,  and  yet  notwithstanding  be  required  . 
to  bring  into  hotchpot  with  their  brothers  and  ,  sisters  what  they 
shall  have  received  less  than  their  due  proportion ;  and  it  will  be 
so  much  the  more  reasonable  upon  that  account.  And  therefore 
what  Swinburne  intimates  was  in  his  days  recommended  to  the 
parties  by  the  judge,  seemeth,  at  least  since  that  time,  generally 
to  have  prevailed  as  the  custom  of  the  province ;  that  children 
(exclusive  of  the  heir  at  law)  not  advanced  to  their  full  propor- 

•  tion  of  the  children's  part,  shall  be  admitted  to  come  in  for  their 
share  of  the  said  children's  part,  bringing  thereunto  their  partial 
advancements  into  hotchpot :  agreeaole  to  what  Swinburne  ac- 
knowledgeth  to  be  the  rule  of  the  civil  law ;  in  conformity  also 
to  the  custom  of  the  city  of  London,  and  to  the  measures  of  the 
statute  of  distribution,  and  to  the  rules  observed  by  the  courts  of 
equity  in  all  such  like  cases. 

Whereon  to  live']  If  the  father  bestow  any  thing  upon  his  child 
to  any  other  end,  as  money  in  his  purse  to  spend  among  his 
equals,  or  to  buy  him  suits  of  apparel,  or  books,  or  armour  for 

•  the  service  of  his  country ;  yet  this  (as  it  seemeth)  is  not  to  be 
holden  for  an  advancement,  though  peradventure  the  sums  of 
money  given  for  these  particular  ends  were  not  very  much  in- 
ferior to  that  which  otherwise  might  belong  to  the  child  for  his 
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filial  portion  according  to  the  custom^  and  otherwise  would  We 
been  taken  for  an  adranceinent ;  but  it  must  be  A  provision  of 
some  competent  thii^  for  the  maintenance  €)(  bis  cldldy  whereby 
he  may  be  the  better  enaUed  to  live  after  his  fiBther'»  death. 
Swifu  234. 

It  is  said  by  the  editors  or  continuators  of  Swinbumey  that  it 
hath  been  much  controverted^  whether  the  ordinanr  kath  power 
to  compel  the  administrator  to  give  portions  to  iMidrea^  or  to 
allot  and  distribute  filial  portions  to  the  deceased's  dnUre»  oulef 
hb  estate.  If  the  ordinary  attempt  this»  either  before  or  after  Ae 
[  470  ]  granting  of  letters  of  administration,  it  hath  been  hd^  that  the 
administrator  might  have  a  prohibition,  and  that  the  CMrdinaij 
hath  not  any  power  to  make  distribution  of  the  surplusage,  ner 
to  take  any  bond  to  answer  the  same ;  for  that  if  the  or^naiy 
might  distribute,  then  the  administrator  night  be  charged  of  his 
own  goods;  for  there  may  be  dormant  debts^  and  which  are 
unknown :  yet  notwithstandkig,  they  add^  that  it  is  usual  for  the 
ordinary  to  order  and  allot  distribudcNi  of  filial  porti<Hi%  and 
therein  prohibitions  are  not  often  ^ranted.     Swin.  233  a. 

But  whether  this  is  spoken  of  the  times  before  the  stalate  c^ 
dbtribution,  doth  not  appear.  As  to  the  deadman's  part^  ikert 
seemeth  to  be  no  doubt,  but  the  ordinary  by  the  said'  statute 
may  cause  distribution  thereof.  And  as  to  the  widow's  and 
children's  portions,  the  statute  provides  that  the  custom  shaft 
be  observed  as  before :  and  it  seemeth  that  the  ordinaries  wiAi» 
the  said  province^  even  as  all  other  orduiaries,,  before  the 
making  of  the  said  act,,  did  exercise  a  power  of  compellisg.  dL<^ 
tribution,  althoagh  the  temporal  courts  would  net  allow  the 
same  to  be  lawfiil^  and  that  was  the  cause  of  the  act  bemg 
made.  And  the  act  says,  that  ^^  jiU  orcUnmieSy  its  laeU  the 
^'  judges  of  the  pre7Vgattve  courts  of  Canterbury  and  York,.  «* 
^  9ther  ordinariesj  shall  have  power  to  CHrder  and  make  just  and 
"  equal  distribution." 

There  is  a  case  in  2  Verru  4?.  82.  wherein  the  customs  of  the 
city  of  London  and  of  the  province  of  York  did  interfei^ ;.  YfhiA 
was  tbos:  JEL  1688.  Chxmdey  and  Chomley^  A  freemaa  of  Lon- 
don died  within  the  province  of  York,  leaving  a  vridow^  and 
issue  two  s€ms  and  a  daughter ;.  and  an  estate  of  about-  50^  a 
year  within  the  piM)vince  of  York  descended  on  the  elder  son ;. 
and  if  the  custom  of  the  province  of  York  should  prevail^  he 
would  thereby  be  excluded  fi*om  having  any  share  of  the  per- 
sonalty^ iriiich  was  about  20,000/1  A  bill  was  brought  for  the 
direction  of  the  eourt,  how  and  in  what  manner  the  personal 
estate  should  be  disposed  of.  And  the  court  w^  clemiy  of 
opinion,  that  the  deceased  being  a  fiTc^nan^  of  London^  the 
custom  of  the  city  for  the  distribution  of  the  personalty  shoukl 
prevail  and  controul  the  custom  of  the  province. of  York;  and 
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that  notwithstanding  the  custom  of  the  province  to  the  ccmtrary, 

the  heir  should  come  in  for  a  share  of  the  personal  estate :  for 

the  custom  of  the  province  is  only  locals  and  circumscribed  to  a 

certain  place;  but  that  of  London  follows  the  person,  though    [  ^Tl  ] 

never  so  remote  from  the  city.  (1) 

(1)  In  Wheeler  v.  Sheery  (1730)  Moseley's  Rep.  302—304.  An  inha- 
foitant  of  the  province  of  York  bequeathed  the  residue  of  his  personal 
estate  to  executors  in  trust,  but  appointed  no  trust,  and  gave  them  a 
legacy  of  100^.  each  out  of  that  residue,  thus  barring  their  right  to 
the  whole.  lb.  (And  see  Bagwell  v.  JDry,  1  P.  Wms,  700.  Grai^on  v. 
Hicks,  2Atk.  18.)  A  question  then  arose,  whether  the  trust  of  the 
surplus  belonged  to  the  next  of  kin  by  the  statute  of  distributions,  or 
whether  it  was  not  subject  to  the  custom  of  that  province ;  as  if  sir 
George  had  died  intestate,  and  so  one  moiety  would  go  according  to 
that  custom,  and  the  heir  be  excluded  from  his  share,  while  the  other 
went  according  to  the  statute  of  distributions  ?  Per  lord  chancellor 
King :  "  This  is  a  new  case ;  by  law  the  executor  is  entitled  to  the 
whole  personal  estate,  which  is  as  old  as  the  custom  which  is  the 
law  of  that  part  of  the  kingdom,  and  which  the  statute  takes  away 
only  where  there  is  a  will.  If  one,  then,  makes  a  partial  will,  and  no 
executor,  the  residue  will  be  subject  to  the  custom :  but  here  are 
executors,  and  the  residue  of  the  personal  estate  is  devised  to  them ; 
so  this  case  is  within  the  express  words  of  the  statute  A^  &  5  W,  S^  M. 
c.  2.  Then  the  question  is.  For  whom  the  executors  are  to  be 
trustees  ?  Not  for  those  who  are  to  take  by  the  custom,  by  the 
very  letter  of  the  statute ;  but  for  those  who  are  entitled  by  the 
general  law ;  and  the  testator  devised  the  residue  to  put  it  out  of  the 
custom  ;  so  the  distribution  must  be  made  to  his  next  of  kin. 

But  though  the  custom  does  not  attach  till  the  death  of  the  testator, 
who  has  it  in  his  power  to  control  it,  yet  till  he  does  so  his  personal 
estate  must  be  considered  as  subject  to  the  custom.  This  is  not  a  case 
within  the  statute  of  distributions,  though  I  have  declared  the  surplus 
to  be  distributed  among  the  next  of  kin  according  to  that  statute ;  but  I 
only  consider  that  statute  as  to  the  persons  who  are  to  take,  but  not 
so  far  as  to  disturb  the  provisions  made  by  testator,  either  in  his 
lifetime  or  by  will."  Therefore,  the  children  advanced  in  testator's 
lifetime  were  not  decreed  to  bring  their  shares  into  hotchpot* 

Thus  the  statute  of  distributions  appears  not  to  extend  to  partial 
or  constructive  intestacies ;  iox  (per  sir  W.  Grant)  the  provision  in 
that  statute,  for  bringing  advances  by  way  of  settlement  into  hotchpot, 
applies  only  to  actual  intestacy:  and  where  there  is  an  executor, 
and  consequently  a  complete  will,  though  the  executor  may  be 
declared  a  trustee  for  the  next  of  kin,  they  take  as  if  the  residue 
had  been  actually  pven  to  them.  Therefore  a  child  advanced  by  his 
father  in  his  lifetime  cannot  be  called  on  to  bring  his  share  into 
hotchpot.  Walton  v.  Walton,  (1807)  14  Ves.j.  324.  The  following 
argument  in  support  of  lord  Bathurst*s  decree  in  Lanoson  y.Latvson 
(reversed  in  Dom.  Proc.  on  another  ground,  (1777)  7  Bro.  P.  C.  517- 
4  Tomk.  P.  C.  23.)  goes  to  support  the  position  that  where  there  is 
a  will  and  an  executor  appointed,  the  custom  is  excluded,  and  the 
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Upon  the  whole,  so  &r  as  can  be  estimated  from  the  pre- 
mises, the  course  of  distribution  of  intestate's  e£Fects  within  the 
province  of  York  seemeth  to  stand  thus : 


next  of  kin  take  according  to  the  rules  of  the  statute  of  distributions! 
except  as  to  bringing  into  hotchpot. 

Where  a  man  makes  an  executor,  the  whole  personal  estate  vests 
in  him  ;  and  as  there  is  nothing  left  for  the  custom  to  operate  upon, 
the  whole  becomes  testamentary.  Now,  in  the  present  case,  the 
testator  having  made  an  executrix,  had  died  testate  as  to  the  whole, 
so  that  the  whole  became  the  testamentary  or  dead  man's  share,  since 
by  the  statute  he  had  a  right  to  bequeath  the  whole.  Nothing, 
therefore,  being  left  for  the  custom  to  operate  on,  and  there  being 
in  equity  a  resulting  trust  of  the  surplus,  the  court  had  properly 
decreed  a  distribution  of  it  according  to  the  general  law  of  the  land 
(the  custom  being  excluded) ;  namely,  to  those  to  whom  before  the 
statute  the  dead  man's  share  would  have  gone ;  and  Beard  and  Beard 
(1744,  3  Alk,  73.*  In  fact  confirms  the  doctrine ;  for  there  the  court 
held  the  will  revoked  by  the  posterior  deed  poll  as  to  all  the  per- 
sonalty, and  decreed  distribution  as  if  no  will  or  deed  had  been  made. 
The  general  law  of  the  land  must  therefore  take  place  on  the  re- 
sulting trust ;  for  if  the  widow  was  now  to  set  up  the  custom,  she 
would  claim  against  the  statute  in  other  manner  than  the  will  has 
appointed,  which  had  devised  away  the  whole,  and  taken  it  out  of  the 
custom ;  and  equity  will  not  therefore  restore  the  operation  of  the 
custom  against  the  statute. 

In  Cooper  v.  Scott,  3  P.  Wms,  119.,  the  decree  proceeds  on  the 
principle,  that  the  lapsed  share  of  the  residue  was  to  go  according 
to  the  statute  of  distributions,  though  the  testator  was  a  citizen  of 
London. 

The  above  authorities  decide,  that  where  an  executor  is  declared 
to  be  a  trustee  of  the  residue  for  the  next  of  kin,  though  they  take  it 
in  other  respects  as  they  would  do  under  the  statute  of  distributions, 
except  as  to  bringing  into  hotchpot,  yet  they  are  not  called  on  to 
bring  any  prior  advancement  into  hotchpot.  The  principle  of  them 
has  been  doubted  by  a  most  eminent  equity  counsel,  on  the  ground, 
that  a  residue  undisposed  of  by  will  of  an  inhabitant  of  the  province  of 
York  ought  to  be  divided  according  to  that  custom,  which  was  the 
lex  loci.  And  he  could  not  conceive  how  the  stat.  4f  &  5  W,  Sf  M.  c.% 
which  was  only  intended  to  enable  persons  to  dispose  of  their  estates 
by  will,  could  operate  to  bar  the  widow  and  children  of  their  cus- 
tomary shares  when  no  effectual  disposition  is  made,  and  the  only 
question  is.  Whether,  as  the  executor  is  a  trustee,  he  is  trustee  for 
those  who  would  have  taken  it  by  the  custom  if  there  had  been  no 
will,  or  those  to  whom  the  law  gives  it  in  case  of  an  actual  intestacy 
in  those  places  where  no  custom  prevails.  And  the  opinion  of  lora 
Hardxvicke,  in  Beard  v.  Beard,  supra,  in  the  case  of  a  citizen 
of  London,  is  expressly  founded  on  this  principle.     He  observed^ 

*  Iti  this  case,  of  a  partial  intestacy  of  a  freeman  of  London,  lord  ffardwicle 
held,  that  as  there  was  no  difference  in  law  between  an  absolute  and  qualified  intes- 
tacy, the  executor  who,  from  a  qualified  intestacy,  jbecomes  a  trustee,  must  dis- 
tribute according  to  the  custom  of  the  city  of  London. 
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1.  If  a  person  dieth  intestate,  leaving  no  wife,  but  an  only  the  province 
child^  which  child  is  heir  at  Icew^  or  advanced  or  'partly  ad-  of  York.] 
txinced^   or  not  advanced:   in   all   these   cases,    it  makedi   no 
difference ;  for  one  way  or  other  such   child  shall   have  the 

whole  clear  personal  estate.  For  supposing  such  child  to  be 
heir  at  laWy  he  shall  have  nothing  by  the  custom,  but  by  the 
statute  he  shall  have  the  whole  as  next  of  kindred.  If  he 
is  advanced,  he  shall  likewise  have  nothing  by  the  custom, 
but  by  the  statute  in  like  manner  he  shall  have  the  whole.  If 
he  is  partly  advanced,  he  shall  have  one  half  by  the  custom, 
there  being  no  other  child  with  whom  to  bring  his  partial 
advancement  into  hotchpot,  and  the  other  half  by  the  sta- 
tute. So  in  like  manner^  if  he  is  not  at  all  advanced,  he 
shall  have  one  half  by  the  custom,  and  the  other  half  by  the 
statute. 

2.  If  such  person  hath  divers  children,  one  of  whom  is  heir  at 
law,  and  the  others  are  advanced :  in  this  case,  with  respect  to 
the  custom,  it  is  as  if  he  had  no  children :  none  of  them  can 
claim  any  thing  by  the  custom ;  and  (the  younger  children  being 
supposed,  to  be  fully  advanced)  the  heir  at  law  by  the  statute 
shall  have  the  whole. 

S.  If  such  person  hath  divers  children,  the  first  of  which  is  heir 
at  law,  the  second  advanced,  the  third  partly  advanced,  and  the 
fourth  not  advanced:  in  this  case,  the  child  partly  advanced  and 
the  child  not  advanced  shall  have  one  half  equally  betwixt  them 
by  the  custom,  the  child  partly  advanced  first  thereunto  bring- 
ing his  partial  advancement  into  hotchpot;  and  the  other  half 
(\imich  is  the  dead-man's  part)  shall  be  distributed  by  the  statute, 
equally  amongst  all  the  said  children  (the  second  only  excepted, 
who  is  supposed  to  be  fully  advanced  already)  share  and  share 
alike.  But  if  the  heir  at  law  hath  been  advanced  by  his  father, 
otherwise  than  by  lands,  or  as  heir  at  law ;  he  shall  bring  such 
his  advancement  into  hotchpot  with  his  brothers  and  sisters, 
otherwise  he  shall  have  no  distributive  share  by  the  statute. 
<  And  note,  that  the  representatives  of  children  dead  are  ad- 
mitted by  the  statute  to  a  distributive  share  of  the  dead-man's 
part,  in  the  place  of  the  deceased  child  or  children  whom  they 
represent ;  but  npt  so  of  the  customary  part,  by  the  custom. 

4.  If  a  man  hath  a  wife  and  no  child,  she  shall  have  (besides  [  ^YS  ] 
her  convenient  bed  and  apparel)  one  half  by  the  custom,  and 
the  other  half  (being  the  dead-man's  part)  shall  be  distributed 
by  the  statute ;  of  wnich  dead-man's  part  by  the  said  statute  she 
snail  have  one-half,  and  the  other  half  shall  go  to  the  next  of 
kindred   to  the  deceased  in  equal   degree  :    so  that,  dividing 


however,  that  the  above  decisions,  if  right,  strongly  support  the  posi- 
tion, that  in  cases  of  partial  intestacy  the  statute  of  distributions, 
and  not  the  custopa,  must  prevail  in  the  distribution. 
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the  same  into  four,  she  shall  have  three,  and  they  shall  have 
c»ie. 

But  i^  although  there  be  no  child,  yet  there  hath  been  a  child, 
and  there  are  any  legal  representatives  of  such  child  deceased ; 
then  of  the  dead-man's  part  by  the  said  statute  the  wife  shall 
have  but  one-third,  and  the  said  representatives  shall  have  the 
other  two-thirds :  so  that,  dividing  the  whole  into  six  parts,  she 
shall  shall  have  four,  and  they  shall  have  two. 

5.  If  a  man  hath  a  mfe  and  also  a  child  or  children^  one  of 
which  children  is  heir  at  laWy  and  tlie  others  are  advanced:  in 
this  case,  with  respect  to  the  custom,  it  is  the  same  as  if  he  had 
no  child ;  and  consequently  the  wife  shall  have  one  half  by  the 
custom,  and  the  other  half  (being  the  dead-man's  part)  shall  be 
distributed  by  the  statute ;  of  which  dead-man's  part  by  the  said 
statute  she  shall  have  one-third,  and  the  other  two-thirds  shall 
go  to  the  heir  at  law  as  aforesaid :  so  that,  dividing  the  whole 
into  six  parts,  she  shall  have  four,  and  he  shall  have  two. 

6.  If  a  man  hath  a  wife  and  also  a  child  or  children^  any  one 
or  more  of  which  children  are  not  advanced:  by  the  custom  she 
shall  have  one-third  part,  and  the  children  not  advanced  shall 
have  another  third  part,  and  the  remaining  third  part  (being 
the  dead-man's  part)  shall  be  dbtributed  by  the  statute:  of 
which  dead-man's  part  by  the  said  statute  she  shall  have  one- 
third,  and  the  other  two-thirds  shall  be  distributed  amongst  the 
children  in  manner  as  is  aforesaid :  so  that,  dividing  the  whde 
into  nine,  she  shall  have  four,  and  they  shall  have  five. 

As  for  example :  a  man  inhabiting  within  the  province  of 
Yoric  dieth  intestate,  leaving  a  clear  personalty  cS  9000^ ;  and 
leaving  a  widow  and  four  children.  The  first  being  heir  at  law 
to  freehold  lands,  and  having  received  likewise  of  his  &ther  in 
his  lifetime  400/.  to  set  him  up  in  trade ;  the  second  advanced  (2), 
to  the  amount  of  3000/. ;  the  third  partly  advanced,  to  d)e 
amount  of  600/. ;  and  the  fourth  not  at  all  advanced.  The  ques- 
tion is,  how  this  p^sonalty  shall  be  distrilwited  ?  First  dTaU ;  tlie 
widow  shall  have  one-third  part  by  the  custom,  as  her  widow's 
[  473  ]  portion,  to  wit,  3000/.  Another  third  part,  by  the  said  custom, 
shall  be  distributed  amongst  the  children ;  of  which,  the  heir  at 
law  (as  such)  by  the  said  custom  is  excluded  frpm  receiviug  any 
shajre ;  the  second  son  also,  as  being  fiilly  advanced,  is  excluded; 
but  hereunto  the  third  son  shall  brifig  his  partial  advancanent 
of  600/.  into  hotchpot,  and  then  the  third  and  fourth  sons  shall 
divide  the  3600/.  equally  between  them ;  but  the  real  benefit 
th^eof  to  the  third  son  will  be  but  1200/.;  and  to  the  fourth 
son  1800/.     The  remaining  third  part  of  the  said  personalty, 

(2)  As  it  cannot  be  gathered  from  this  statement  what  the  Either 
was  worth  at  the  time  that  he  advanced  his  children,  the  fuestion 
arises,  whether  the  advancemeut  was  competeni  or  pgrtiaL 
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which  is  the  deadman's'part,  shaU  be  distributed  by  the  statute; 
of  whicfa»  by  the  said  statute,  the  widow  shall  have  one-third, 
to  wit,  1000/. ;  and  the  residue,  being  2000/.,  shall  be  distributed 
equally  amongst  the  said  three  diiidren,  namely,  the  heir  at 
law  and  the  third  and  fourth  sons  (the  heir  at  law  being  let  in 
for  so  much  by  the  statute) ;  and  the  second  son  being  still  ex- 
cluded, as  having  received  more  than  his  just  proportion  of  his 
lather's  whole  personal  estate :  but  hereunto  the  heir  at  law  shall 
first  bring  his  partial  advancement  of  400/.  into  hotchpot,  and 
60  the  said  three  children  shall  divide  the  whole  2400/.  equally 
amongst  them ;  but  the  real  benefit  thereof  to  the  heir  at  law 
will  be  but  400/.,  and  to  the  said  two  youngest  children  800/. 
each.  So  that  of  the  whole  clear  personalty  of  9000/.  the  widow 
shall  receive         -,.-.--         4000/. 

The  heir  at  law         •         -,         -         -  -  400/. 

The  second  child  -  -  -  -       000/. 

The  third  child    -  ...  2000/. 

The  fourth  child  -  -  -       2600/. 


Total     9000/. 


1,  If  a  person  dieth  intestate^  leaving  neither  wife  nor  child, 
but  a  father  living;  the  same  is  out  of  the  custom,  and  (suppos- 
ing there  is  no  representative  of  any  child  deceased)  then  the 
fewer,  by  the  statute,  as  next  of  kindred,  shall  have  the 
whole. 

But  if,  although  there  be  no  child,  j/^et  there  hath  been  a  child, 
and  such  child  deceased  hath  left  any  child  or  other  descendant; 
tb^i  sudi  representative  of  the  child  deceased  shall  receive  the 
whole,  in  exclusion  of  the  &ther. 

8^  If  the  deceased  leaveth  neither  wife  nor  child  [nor  represent- 
atioe  of  such  child  as  aforesaid),  nor  father,  hit  a  mother  living; 
the  same  also  is  out  of  the  custom,  and  by  the  statute  of  the  \J.  2. 
r.  17.  every  broths  and  sister,  and  the  r^resentadves  of  them, 
shall  have  an  equal  share  with  the  mother.  If  there  be  no  brother  [  474  ] 
lK>r  sister,  nor  representative  of  any  of  them,  then  by  the  statute 
of  distribiition  the  foother  shall  have  the  whole,  as  next  of 
kiadred. 

9m  If  the  deceased  kavelii  neither  wifs  nor  child  (nor  represent-' 
ative  of  such  child  as  qfi)resaid),  nor  father,  nor  mother;  but  leaveth 
broHers  and  sisters,  and  ohUdren  of  other  brothers  and  sisters  de- 
ceased;  this  case  is  also  out  of  the  custom;  and  by  the  statute, 
this  brothers  and  sisters,  and  the  children  of  the  brothers  and 
sisters  deceased,  shall  take  per  stirpes,  and  not  j)er  capita ;  for 
the  children  of  the  deceased,  being  not  equal  in  degree  with  their 
uncles  and  aunts,  do  take  in  this  case  not  in  their  own  right,  but 
by  way  of  representation  of  their  parents  deceased. 

17 
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10.  But  if  a  person  dieth  intestate,  leaving 'n^'M^r  icife  nor 
child  {nor  representative  of  such  child  as  q/bresaid)  nor  father  nor 
mother  J  nor  brother  nor  sister^  but  children  of  brothers  and  sisters,- 
in  this  case  by  the  statute  they  shall  all  take  equally  ^t^t  capitOj 
and  not  per  stirpes^  because  they  do  not  come  in  by  the  right  df 
representation,  but  all  as  next  of  kindred  in  equal  degree. 

1  ]  •  If  a  person  dieth  intestate,  leaving  neither  wife  nor  child^ 
nor  representative  of  such  child,  nor  father  nor  mother,  nor  brother 
nor  sister,  nor  representatine  of  brother  or  sister,  but  hath  a  grand- 
father or  grandmother  living ,-  such  grandfather  or  grandmotha* 
shall  come  in  before  uncles  and  aunts  by  the  statute,  as  next  of 
kindred  to  the  deceased. 

12.  If  a  person  dieth  intestate,  leaving  neither  wife  nor  child, 
Tun-  representative  of  such  child,  nor  father  nor  mother,  nor  brother 
nor  sister,  nor  representative  of  brother  or  sister,  nor  grandfather 
nor  grandmother,  but  uncles  or  aunts,  and  children  of  uncles  or 
aunts  deceased :  these  children  are  amongst  collaterals,  and  out 
of  the  statute  in  the  right  of  representation,  .and  shall  take  no- 
thing ;  but  the  surviving  uncles  and  aunts  shall  have  the  whde 
as  next  of  kindred. 

13.  If  a  person  dieth  intestate,  leaving  none  of  these  relations; 
the  general  rule  by  the  statute  is,  that  the  same  shall  go  to  the 
next  of  kindred  in  equal  degree. 

14.  If  such  person  hath  no  kindred,  it  is  out  both  of  the  custom 
and  the  statute;  and  the  same  shall  escheat  to  the  king,  or  to 
the  lord  of  the  manor  or  other  to  whom  the  king  hath  granted 
it :  for  where  no  person  can  claim  any  property,  there  the  king 
shall  be  intitled  by  his  prerogative. 

[  475  ]  Finally,  To  all  that  hath  been  said  upon  this  abstruse  subject, 
it  may  afford  some  light  to  set  forth  what  is  the  law  of  Scotland 
in  this  particular ;  especially  as  the  whole  kingdom  of  Scotland, 
when  this  custom  of  the  province  of  York  took  place^  was  within 
and  a  part  of  that  province.  Now  the  law  of  Scotland,  wilb 
regard  to  wills,  continues  to  this  day,  as  it  was  in  England 
within  the  said  province  before  the  statute  of  the  4  W  c.2,  viz. 
that  the  widow  and  children  shall  have  a  portion  out  of  the 
personalty,  which  the  husband  or  father  cannot  devise  from  thein; 
and  which  in  both  places  alike,  the  law  sdli  gives  to  them  in  case 
of  intestacy.  And  the  general  proportions  are  the  same  in  both 
places ;  only  there  is  some  difference  in  distributing  the  children's 
portion  amongst  themselves,  wherein  the  Scotch  regulations 
incline  more  to  the  principle  of  equality,  agreeable  to  what  is 
one  of  the  chief  objects  of  our  statute  of  distribution.  BrieRy, 
the  law  of  Scotland  is  this :  if  a  man  dies,  leaving  a  widow  and 
no  child,  his  whole  clear  personal  estate,  otherwise  called^^^^«w, 
divides  into  two ;  one  half  goes  to  the  widow,  the  other  is  the 
dead's  part,  that  is,  the  absolute  property  of  the  deceased,  of 
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^idb  be  can  make  his  will,  and  which  falls  to  his  next  of  kin  if 
he  dies  intestate.  Where  he  leaves  a  child  or  children,  but  no 
widow,  the  children  get  one  half  of  their  legitime^  legal  por- 
tion, or  bairns^  part  of  gear  j  the  other  half  is  the  dead's  part, 
which  falls  also  to  the  children,  if  he  has  not  otherwise  disposed  of 
it  by  his  will.  If  he  leaves  bodi  widow  and  children,  the  division  ■ 
is  tripartite;  the  wife  takes  one  third  by  herself;  another  falls  to 
the  diildren,  and  the  remaining  third  is  the  dead's  part.  If  he 
leaves  neither  wfe  nor  child :  the  goods  sufiPer  no  division,  but 
all  is  dead's  pieurt. 

Hitherto  the  customs  agree:  but  in  dividing  the  children's 
portion  amongst  themselves,  there  is  a  difference ;  for  whereas 
by  the  custom  of  the  province  of  York,  the  heir  at  law,  if  his  in- 
heritance be  never  so  small,  is  excluded  from  any  share  of  the 
filial  portion :  on  the  contrary,  in  Scotland,  if  the  heir  finds  it 
his  interest  to  renounce  his  exclusive  claim  to  the  inheritance, 
and  betake  himself  to  his  share  amongst  the  rest  of  the  children, 
he  may  collate  or  communicate  the  inheritance  with  the  other 
children,  who  in  that  case  must  collate  the  children's  portion 
with  him ;  so  that  the  whole  is  thrown  into  one  mass,  and  divided 
in  capita  amongst  all  of  them.  Upon  which  ground,  if  there  is 
only  one  child,  who  is  heir  at  law,  he  shall  receive  the  children's  [  476  ] 
portion :  because  the  law  admits  him  to  come  in,  where  there 
are  other  children,  on  collating  his  inheritance. 

And  for  the  like  reason,  Swirdnim^s  notion  of  advancemerU^ 
namely,  that  it  shall  be  deemed  either  a  full  advancement,  or  else 
no  advancement  at  all,  so  as  to  entitle  a  child  either  to  an  entire 
distributive  share,  or  else  wholly  to  exclude  him,  can  here  have 
no  place.  But  in  order  to  preserve  an  equality,  a  child  who  has 
received  a  provision  from  his  father,  be  it  more  or  less,  shall  be 
admitted,  if  he  thinks  it*for  his  interest,  to  cast  his  provision  into 
hotchpot,  and  receive  his  proportionable  share  of  the  dividend 
with  die  other  children. 

But  if  from  the  deed  of  provision,  the  father's  intention  shall; 
evidently  appear,  to  continue  the  receiver  as  a  bairn  in  the  house; 
the  provision  is  interpreted  to  be  granted  as  aprcecipuum^  without 
the  necessity  of  collation.  So  also  a  child  is  not  obliged  to 
collate  an  estate  in  lands  given  to  him  by  his  father ;  because 
the  children's  portion  is  not  impaired  by  such  provision. 

But  no  filial  portion  is  due  to  children  foris-familiated,  that  is 
to  such  as,  by  having  renounced  the  filial  portion,  are  no  longer 
considered  as  bairns  of  the  family^  and  so  are  excluded  from  any 
fiurther  share  of  the  personal  estate  than  they  have  already  re- 
ceived. But  as  the  right  of  legitime^  or  children's  portion,  is 
strongly  founded  in  nature,  the  renunciation  of  it  is  not  to  be 
inferred  by  implication ;  neither  by  the  child's  carrying  on  an 
employment  by  himself,  nor  by  marriage,  nor  even  by  his  ac-. 
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cepting  a  provision  from'  his  father,  uiiless  it  specially  bear  to 
be  in  satisfaction  of  his  filial  portion. 

If  he  has  renounced  his  share  of  the  filial  poition,  it  has  the 
same  effect  in  favour  of  the  other  children,  intitled  UieretOi,  as  if 
he  were  dead,  and  consequently  the  share  of  the  renouncer 
divides  amongst  the  rest :  but  he  does  not  thereby  lose  his  right 
to  the  dead's  part,  if  he  does  not  renounce  his  share  in  thatlue- 
wise ;  nay,  his  renunciation  of  the  filial  portion,  where  he  is  the 
only  younger  child,  has  the  effect  to  convert  the  whole  subject 
thereof  into  dead's  pai*t,  which  will  therefore  fall  to  the  renouDcer 
himself,  as  next  of  kin,  if  the  heir  be  not  willing  to  collate  the 
inheritance  with  him. 

Also  no  legitime  is  due  to  grandchildren,  upon  the  death  of 
their  grandfather ;  perhaps  because  the  immediate  &ther  ]a  pre- 
sumed to  have  already  received  his  just  share  out  of  the  effects 
of  the  deceased. 
C  ^77  ]  •  And  this  collation,  or  bringing  into  hotchpot,  takes  place  onlj 
atnongst  children :  so  tliat  the  widow  is  not  obliged  to  collate 
any  thing  that  hath  been  given  to  her  by  her  husband,  in  order 
to  increase  the  children's  portion ;  as,  on  the  other  hand,  the 
children  are  not  obliged  to  collate  their  provisions,  in  order  to 
\  increase  her  share. 

With  regard  to  the  dead-man's  testamentary  part,  where  he 
makes  a  wiU,  and  therein  appoints  an  executor,  and  doth  not 
otherwise  dispose  of  the  said  testamentary  part ;  if  the  executor 
nominated  be  a  stranger,  that  is,  one  who  has  no  legal  interest 
in  the  personal  estate,  he  is  merely  a  trustee,  accountable  to  the 
next  of  kin,  but  he  may  retain  a  third  of  the  dead's  part,  for  his 
trouble  in  executing  the  testament ;  in  payment  of  which,  any 
legacy  that  is  lefl  to  him  must  be  computed.  The  heir  in  like 
case,  if  he  be  named  executor,  has  right  to  the  third  as  a 
stranger.  But  if  one  be  named  who  has  an  interest  in  the  per- 
sonalty, he  has  no  allowance,  unless  such  interest  be  less  than  a 
third. 

As  to  the  payment  of  debts,  there  are  some  which  are  called 
privileged  debts ;  because  they  are  preferable  in  payment  to  any 
other.  Under  which  name  are  comprehended,  medicines  fur- 
nished to  the  deceased  on  his  death-bed ;  physicians'  fees  in  that 
period ;  funeral  charges,  which  include  whatever  is  necessary  far 
the  decent  performance  of  the  funeral;  the  rent  of  his  house; 
and  his  servants  wages,  for  the  year  or  term  current  at  his 
death.  As  to  the  rest,  all  creditors  who  shall,  within  six  months 
after  the  death  of  the  debtor,  enter  a  legal  claim,  shall  be  preferred 
pari  passu  with  those  who  'have  done  more  early  diligence;  UtiiAk 
prevents  collusion,  and  confessing  of  judgments,  in  favour  of 
some  creditors,  and  to  the  exclusion  of  others.  {Erskine*s  Lttmtjf 
Ssotland,  Book  iii.  Tit.  9.) 
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[Jf  Table  to  shcfm  ai  one  view  the  distribution  cf  an  intestates  pev" 
sonal  estate^  according  to  the  customs  of  the  city  of  London  and 
prooince  of  YorJky  and  the  variance  between  the  tm)  customs,  {aa) 

By  the  7  &  8  W.  S.  c.  38.  the  intestate's  property  (after 
deducting  for  the  widow,  her  apparel,  and  the  furniture  of  her 
bed-chamber,  which  in  Londcm  is  called  the  widow'«  chamber) 
was  to  be  divided  into  three  parts ;  one  to  the  widow,  one  to 
children,  and  the  other  third  to  the  administrator  (commonly 
called  the  dead  man's  part),  which  third  was  by  the  statute 
ljac.2.  c»  17.  declared  to  be  subject  to  the  statute  of  distri- 
butions. If  the  intestate,  a  freeman  of  the  city  of  London,  or  an 
inhabitant  or  householder  within  the  province  of  York,  dies  (there 
or  elsewhere)  worth  {ex.  gra.)  1800/.,  then  his  effects,  after  de- 
ducting for  the  widow  her  apparel  and  the  furniture  of  her  bed* 
Chamber,  shall  be  divided  as  follows :  — 

His  personal  representatives  shall 
If  the  intestate  leaves        take  in  the  proportions  foUawing :  — 

The  estate  shall  be  divided  into 
eighteen  parts,  the  widow  taking 
eight  parts, —-six  by  the  custom, 
and  two  by  the  statute ;  the  child- 
ren five  parts  each,  three  by  the 
^custom,  and  two  by  the  statute. 

{The  widow  eight  parts  as  before, 
and  the  child  ten,  —  six  by  the  cui^ 
torn,  and  four  by  the  statute. 

{The  widow  three-fourths,   and 
the  remaining  fourth  shall  go  by  the 
statute  to  the  next  of  kin.  (3) 
A  widow  provided  for  by  C     She  shall  have  her  share  of  the 
jointure  before  marriage^  in  J  dead-man's  part,  under  the  statute 
bar  of  her  customary  part\  of  distributions,  unless  barred  by 
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A  widow  and  two  children^ 


onfy. 


A  widow   and  child,   or 


^special  agreement. 
^     The  widow  one-third  by  the  cus- 
tom, and  one-third  by  the  statute : 


dUdren,  one  or  more  ofwhichK  the  children  bringing  theirs  into 


are  not  fully  advanced. 


hotch-pot,  take  equally,  for  the  wi- 
ndow shaD  not  bring  into  hotch-pot. 


(oa)  See  2  Bridg*  Dig.,  tit.  Local  Customs. 

(3)  The  representatives  of  a  child  deceased  are  admitted  by  the 
statute  to  a  distribution  of  the  dead  man's  part,  in  place  of  the  de- 
ceased child,  but  not  of  the  customary  part,  by  the  custom.  In 
London,  if  a  wife  be  divorced  for  adultery,  she  shall  not  have  her 
customary  share :   so  by  reason  in  York, 
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at  laWj  the  others  Jidly  ad^ 
vancedj 


«n*  WEUtl0.    Distribution. 

If  the  intestate  leaves  His  personal  represerUafives'  shaU ' 

take  in  the  proportions  JbUonxAr^ : — 

ana  cntuij  ^  ^^  same  as  if  there  was  no  widow. 

'  ,    7.1T  1  •    r     None  shall  claun  by  the  custom!* 

Seoeral  children,  one  hezr    ^^  ^^  ^^^^^^  ^^^^^  ^^ 

fully  advanced,  the  heir  shall,  have 
^the  whole  by  the  statute. 

•^     .,,         ./.  ,.,,  (     It  shall  b(s  distributed  accordinir 

V neither  mfe  run- chdd,)^^^  ^^^       ^^  ^^^  ^^^ 

but  grandchildren,  ( tending  to  them. 

r     It  shall  be  as  if  there  w^re  no 

A    mdatto  and  childf  ofrj  children,  the  widow  half  by  the  ens* 

children^  jvUy  advanced^         |  torn,  the  other  half  to  be  distributed 

l^accordmg  to  the  statute. 
A  widxjtuo  and  represent"  (     Of  the  dead  man's  part,  by  the 
atives  of  a  child  (lineal  de-K  statute,  the  wife  one-third,  the  re- 
cendantSj)  (.presentatives  two-thinis. 

Variation  between  the  two  Customs. 
London.  York* 

The  share  of  the  children  The  share  of  the  child  (or 
(or  orphanage  part)  is  not  fully  orphanage  part)  is  fidly  vested 
vested  in  them  till  the  age  of  in  him  on  the  intestate's  death, 
twenty-one,  before  which  time  as  also  the  distributive  share; 
they  cannot  dispose  of  it  by  tes-  and  if  a  child  dies  under  the  age 
tament.  JVilcocks  v.  Wilcocks^  of  twenty-one,  without  will,  its 
2  Vem.  558.  share  will  be  subject  to  the  «ta- 

If  a  child  dies  under  the  age  tute  of  distribution.     Pickering 
of  twenty-one,  whether  sole  or  v.  Stamford^  3  Ves.  338. 
married,  its  share  shall  survive       A  male  child  at  fourteen,  and 
to  the  other  children.  Pre.  Ch.  a  female  at  twelve,  may  di^)06e ' 
537. ;  but  after  that  age  it  is  free  thereof  by  will,  S.  C. 
from  orphanage  custom,  and  in       The  heir  at  law  who  inherits 
case  of  intestacy  shall  be  subject  any  lands,  either  in  fee  or  in 
to  the  statute  of  distributions,  tail,  general  or  special,  although, 
But  a  male  at  fourteen,  and  a  the  same  be  ever  so  small,  is  ex-, 
female  at  twelve,  may  bequeath  eluded  from  any  filial  portion 
his   or  her    distributive   share,  or  reasonable  part  by  the  cus- 
2  Bla.  C  519.;  but  see  Pre.  Ch.  tom.     So  also  is  the  heir  in  re- 
^37.  version.     Constable  v.  Constable^ 

The  tuition  and  custody  of  2  Vem.  SI 5.  Errington  v.  Wergy 
orphan  children  are  committed  Midgw.  Ca.tHardw.  195. 
to  the  lord  mayor  and  alder-      Note.  —  The.  bar  to  the  heir 
men.  only  extends  to  the  custom,  not 

to  the  statute. 
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*  IjondofU  York. 

So  that  a  freeman  of  London  It  seems  also  that  the  custom 
<;annot  devise  the  disposition  of  of  York  attaches  only  to  a  maa 
the  body"  of  his  child.  See  1  while  he  Ls  an  inhabitajit  or 
J^.  fVms.  710.  Frederick  y.Fred^  householder  within  the  province. 
erick.  Pickering  v.  Stamfcrd^  E,  1797j 

The  advancement  must  be  of  3  Ves,  338.  Cholmley  v.  Gkolmleyy 
money  or  other  personal  estate;  2  Vem.  4*9.  82.,  and  see  this  vol. 
therefore    the    settlement  of  a  470,  471.     See  also  SomerviUe 
real  estate  is  no  advancement,  v.  SomerviUe^  (H.  1800.)  &  Ve^ 
and  need  not  be  brought  into  790., 
hotch-pot.     Although  the  con«^ 
-veyance  shall  express  it  to  be  in 
•bar,  yet  he  shall  take  with  the        * 
rest. 

The  heir  at  law  of  a  freeman 
is  not  precluded  from  taking  a 
share  of  the  father's  personals.. 

V.  Of  the  custom  within  the  principality  of  Wales. 

By  the  27  H.  8.  c.  26.  whereby  lands  and  other  hereditaments 
-within  the  principality  and  dominion  of  Wales,  were  made  to  be 
.inheritable  after  the  manner  of  the  English  tenure,  it  is  provided 

nevertheless,  that  lands,  tenements,  and  hereditaments,  lying 

within  the  said  principality  and  dominion,  which  have  been  used 
.time  out  of  mind  by  the  laudable  customs,  of  the  countr};^  to  be 
-«departed  and  departable  amongst  issues  and  heirs  male,  shall  so    [  478  J 

continue  and  be  used,  in  like  form,  fashion,  and  condition,  as  if 

this  act  had  never  been  made. 

And  this  Is  to  be  understood,  as  it  seemeth,  of  the  lands  in 

those  parts  of  Wales,  where  the  conqueror  never  came. 

But  by  the  34  &  35  H.  8.  c.  26.     All  lands,  tenements,  and 

hereditaments,  within  the  dominion  of  Wales,  shall  be  taken, 

used,  and  hoMen,  at  EhgHsh  tenure^  to  all  intents,  according  to 
]the  common  laws  of  England ;  and  shall  not  be  partabte  among 

heirs  male  after  the  custom  of  gavelkindy  as  heretofore  in  divers 
jiarts  of  Wales  hath  been  used  and  accustomed.  (In  like 
-manner  as  gavelkind  lands  in  Kent  had  been  disgavelled  by  the 
^4statute  of  the  31  H,  8.  c,  3»,  and  a  private  statute  made  in  the 
•2&3JSA6.) 

And  by  the  7  &  8  W.  c.  38.  it  is  enacteth  as  followeth : 
'Whereas  in  several  counties  and  places  within  the  principality 

of  Wales  and  marches  thereof,  the  widows  and  younger  children 

of  persons  dying  inhabitants  therein,  have  often  claimed  and. 
.pretended  to  be  entitled  to  a  part  of  the  goods  and  chattels  of 
.their  late  husbands  or  fathers,  called  then*  reasonable  part,  bv 
tvirtufi  of  a  custom  or  other  usage,  notwithstanding;  any  dispose 
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tion  of  the  same  by  their  husbands'  and  fethera'  last  wills  and 
testaments,  or  by  deed  in  their  lifetime,  and  notwithstanding  a 
competent  jointure  made  for  the  livelihood  of  the  said  widows, 
whereby  great  troubles,  disputes,  and  expenoes,  concerning  sudi 
custom  have  been  occasioned ;  for  remedy  thereof,  it  is  enacted, 
that  it  shall  be  lawful  for  any  person  inhabiting  or  residing,  or 
who  shall  have  any  goods  or  chattels  within  the  principality  of 
Wales,  or  the  marches  thereof,  by  their  last  wills  and  testaments  to 

Sive,  bequeath,  and  dispose  of  all  and  singular  their  goods,  chattels, 
ebts,  and  other  personal  estate  to  their  executors,  or  to  such 
other  persons  as  they  shall  think  fit,  in  as  large  and  ampk 
manner  as  by  the  laws  and  statutes  of  this  realm  any  person  may 
give  and  dispose  of  the  same  within  any  other  part  of  the  pro- 
vince of  Canterbury  or  elsewhere ;  and  that  the  widows,  children, 
and  other  the  kindred  of  such  testator,  shall  be  barred  to  daim 
or  demand  any  part  of  the  goods,  chattels,  or  other  persmial 
estate  of  such  testator,  in  any  other  manner  than  as  by  the  said 
last  wills  and  testaments  is  limited  and  appointed ;.  any  law, 
statute,  custom,  or  usage  to  the  contrary  notwithstanding.  $  1. 

[We  mav  learn  in  general  from  the  7  &  8  W^  S.  r.  38-  that  the 
doctrine  of  the  pars  rationabilis  extends  to  intestates'  effects 
within  that  principality ;  but  the  books  contain  no  fiuiher  in- 
formation on  the  subject.  TcMer  on  Executorsj  403.  Off.  Ex*  97. 
in  notis,  ibid.  Stqtpl.  12."] 

[III.  Concerning  the  stamp  duties  chargeable  on  prahates  of  vaUh 
letters  of  administration^  legacies^  and  on  the  distributive  shares 
of  an  intestates  estate. 

The  stamp  duties  chargeable  55  Geo.  3.  c.  184.  Schedule^  Pari 
the  Thirdj  on  legacies  and  distributive  shares  of  an  intestate's 
estate  are  placed  ante^  269  b.  to  269  d.  (4)] 

(4)  Points  as  to  payment  of  legacy  duty.'}  The  legacy  du^  is  a 
charge  upon  the  legacy,  and  not  on  the  estate.  When  the  legacr  is 
given  free  of  dutv,  it  is  an  increase  of  the  legacy,  and  ought  ther^yre 
to  be  paid  out  of  the  same  fund.  Waring  v.  Ward,  BVes.  670. ;  and 
see  6  Ves.  520.  Where  testator  bequeathed  legacies  ^  without  de> 
duction"  at  the  end  of  six  months,  and  by  certain  calculations  made 
by  him  there  appeared  adequate  funds,  the  court  held,  that  the  legacies 
should  be  paid  without  deduction  of  the  legacy  duty.  JBarksdale  t. 
GiUiaty  1  Siioanst.  Ch.  Rep.  562.  So  where  a  legacy  of  400tf .,  the 
legacy  duty  to  be  paid  out  of  the  residue,  was  revoked,  and  6000il 
^iven  on  the  same  trusts,  this  is  not  a  revocation,  biit  a  substitutioa 
m  each  instance,  and  the  6000/.  was  held  exempt  from  legacy  duty* 
Cooper  v.  Day,  3  Meriv.  Rep.  154.  See  Leacock  v.  Maynard^  SBro. 
C.  233.  Croxuder  v.  Clotoes,  2  Ves.Jun.  449.  S.  P.  The  legacy  duty 
on  residue  is  to  be  paid  on  the  aggregate  amount  of  the  residue  of  Ae 
testator's  property  at  the  time  of  the  executors^  delivering  into  the 
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VIII.  AceounL 

1.  iT  is  for  the  most  part  every  where  withm  this  realm  ob-  £xeciiior*g 

"*•  served,  that  the  executors  promise  to  the  ordinary  by  their  ****^  *® 

oath,  to  make  a  true  and  perfect  account,  whensoever  they  shall  ■*'*^"°*' 
be  thereunto  called  by  the  said  ordinary.     Smn.  466,  467. 

2.  By  the  statute  of  the  22  &  28  C.  2.  c.  10.   the  adminis-  Adminig. 

trator  shall  give  bond  to  make  or  cause  to  be  made  a  true  and  ?*jy** 

just  account  of  his  administration,  at  a  day  in  such  bond  to  be  accounl 
expressed;  and  all  the  residue  of  the  goods,  chattels,  tod  credits, 
which  shall  be  found  and  remaining  upon  the  said  administrator's 

stamp-office  the  note  of  what  he  iutends  to  retain  as  residuary  legatee. 
Atto.  Gen.  Y.  Cavendish,  T.  1810,  fVigktw.  Rep,  82.  An  estate  de- 
vised to  trustees  to  be  sold,  and  the  produce  to  be  deemed  part  of 
the  residue,  or  to  go  in  aid,  ifnecessary^  of  the  residue  in  discharging 
of  money  legacies,  was  hela  liable  to  legacy  duty,  though  the  resi- 
duary legatee  took  the  property  in  statu  quo^  and  the  trustees  did 
not  convert  it  into  money  by  sale ;  for  in  equity  the  subject  of  such 
a  bequest  would  go  afler  the  legatee's  death  to  his  personal  repre* 
Bentatives.  Atto.  Gen,  v.  Holford,  £.1815.  1  Pri.  R.  426.  As  to 
legacy  duty  chargeable  on  trusts  to  pay  interest  during  life,  see 
Atto.  Gen.  v.  Ladi/  Manners,  1  Pri,  R.  411.  HUl  v.  Atkinson^ 
2  Meriv.  45.  3  Pri.  R.  399.  S.  C.  Green  v.  Croft,  2  H.  Bla.  30. 

A.  by  deed  gave  his  leasehold  and  personal  property  to  trustees^ 
for  the  use  of  himself  for  life,  and  of  several  persons  fit  his  death. 
A.  reserved  a  power  of  revocation,  but  never  parted  with  the  deed, 
or  any  of  the  property.  By  his  wUl  he  confirmed  his  disposition  in 
most  respects.  Held, — that  the  two  instruments  shall  be  construed  to-^ 
gether  as  testamentary  instruments,  and  that  the  property  passing 
under  them  will  pass  as  legacies,  and  be  subject  to  the  legacy  du^« 
Atto,  Gen.  v,  Jones,  H.lSll.  3  Pri.  368.  Wood.  B.  dissentiente. 

Legacy  duty  on  sum  bequeathed  by  toill  made  abroad]  Legacies 
bequeatned  by  a  British  subject  in  the  East  Indies  to  persons  in 
England  are  liable  to  the  duty,  if  the  executor  proves  the  will  and 
pays  the  legacies  here,  notwithstanding  the  testator  realized  and 
-possessed  his  property  in  India,  resided  and  made  his  will  there,  and 
although  the  executors  were  in  India  at  the  time  of  their  appoint- 
ment,  and  the  will  was  originally  proved  there.  Atto.  Gen.  v.. 
CockereU,  T.  1814.  1  Pri.  R.  165.  In  Atto.  Gen.  v.  Beatson,  T. 
1819.  7  Pri.  R.  560,  a  testator  had  been  domiciled  in  India,  and  on 
his  death  administration  with  the  will  annexed  was  taken  out  at  Ma- 
dras, and  also  from  the  Prerogative  Court  of  Canterbury,  by  M« 
domiciled  in  Scotland ;  the  Indian  administrator,  after  payment  of  the 
Indian  debts  and  legacies,  remitted  the  surplus  to  the  Scotch  adminis- 
trator, who  being  the  testator's  residuary  legatee,  applied  it  to  his 
own  use,  without  paying  any  legacy  duty.  On  information  by  Atto^ 
Gen.  it  was  held,  that  M.  was  administrator  in  fact  and  in  law,  and 
.the  personal  estate  having  been  applied  by  him  in  England,  the 
legacy  duty  on  the  whole  property  so  applied  was  payable. 
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account,  the  same  being  first  examined  and  allowed  of  by  the 

ecclesiastical  judge  or  judges  for  the  time  being,  to  deliver  and 

£  436  ]   pay  unto  such  person  or  persons  respectively  as  the  said  judge 

or  judges  by  his  or  their  decree  or  sentence  shall  limit  and 

appoint. 

Before  3.  An  account  must  be  passed  before  the  same  judge,  or  his 

whom  the     surrogate  or  successor,  that  grants  the  administration.     By  Dr. 

^^,       Bettesworth.     Floy.  37. 

Or^^aiaxy'%       *•  ^^'  Swinbume  says.  Albeit  it  seemedi,  that  the  executor  is 
power  [at     not  tied  to  make  an  account  to  the  legataries  or  creditors  extra- 
1^^  ^^  judicially;  yet  he  supposeth  that  at  the  instance  or  promotion  of 
^ctSu-      such  legataries  and  creditors,  he  may  be  compelled  to  render  an 
tors]  to        account  to  the  ordinary  judicially.     Sooin.  466.  (5) 
^"''tOTto       ^^*  ^**  ^^  executor  may  exact  an  account  of  his  co-executor 
account.       extrajudicially,  but  not  in  judgment  [that  is,  in  the  spiriutal 
court] ;  but  the  ordinary  may  call  them  both,  or  either  of  them, 
to  a  judicial  account.     Simn.  ^66. 
Ordinary's       5.  By  the  Statute  of  the  31  Ed.  $.  st.l.  c.  i\.  in  case  where  a 
po'^^'  *o      man  dieth  intestate,  the  ordinary  shall  depute  the  next  and  most 
^^^^^      lawful  friends  of  the  deceased  perscm  to  administer  his  goods; 
trator.         which  deputies  shall  have  an.  action  to  demand  and  recover  as  ex- 
ecutors the  debts  due  to  the  person  intestate  in  the  king^s  court,  for 
to  administer  and  dispend  for  the  soul  of  the  dead ;  and  shall  answer 
also  in  the  king's  court  to  other  to  whom  the  said  dead  person 
was  holden  and  bound,  in  the  same  manner  as  executors  shall 
answer.     And  they  shall  be  accountable  to  the  ordinaries,  as 
executors  be  in  the  case  of  testament,  as  well  of  the  time  past  as 
the  time  to  come. 

And  by  the  statute  of  the  22  &  23  C.  2.  c.  10.  the  ordinaries 
shall  and  may  proceed  and  call  administrators  to  account,  for 
and  touching  the  goods  of  any  person  dying  intestate;  and  upon 
hearing  and  due  consideration  thereof,  order  and  m^e  just  and 
equal  distribution  of  what  remaineth  clear  (after  all  debts,  fii- 
nerals,  and  just  expences  of  every  sort  first  allowed  and  deducted) ; 
and  the  same  distributions  decree  and  settle,  and  compel  soch 
administrators  to  observe  and  pay  the  same  by  the  due  course  of 
his  majesty's  ecclesiastical  laws :  saving  to  every  one  supposing 
•  him  or  themselves  aggrieved,  their  right  of  appeal,  as  was  always 
in  such  cases  used. 

But  by  the  statute  of  the  I  Jl  2.  r.  17.  it  is  provided,  that  no 
administrator  shall  be  cited  according  to  the  said  act  of  the  22 
&  23  C  2.  c.  10.  to  render  an  account  of  the  personal  estate  of 
his  intestate    (otherwise  than  by  an  inventory  or  inventories 


(5)  A  debt  on  which  the  statute  of  limitations  has  attached,  will 
enable  the  creditor  to  compel  an  administrator  to  account  in  the 
spiritual  court.     Wainford  v.  Barker^  I  Raym.  232. 
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AereoT)  unless  it  be  at  the  instance  or  prosecution  of  somi^ 
person  in  behalf  of  a  minor,  or  having  a  demand  out  of  such 
personal  estate,  as  a  creditor  or  next  of  kin,  nor  be  compellable  ^ 

to  account  before  any  the  ordinaries  or  judges  by  the  said  act    [  4f87  ] 
impowered  and  appointed  to  take  the  same,  otherwise  than  aa 
is  aforesaid,  any  thing  in  the  said  act  to  the  contrary  notwith- 
standing.    $  6. 

C.  The  creditors  to  whom  the  testator  did  owe  any  thing,  Parties  in- 
and  the  legataries  to  whom  the  testator  did  bequeath  any  thing,  havenoti^. 
and  all  omers  having  interest,  are  to  be  cited  to  be  present  at 
the  making  of  the  account;  otherwise  the  account  made  in  their 
absence,  and  they  never  called,  is  not  prejudicial  unto  them. 
Swin.  468. 

And  forasmuch  as  proofs  made  upon  the  account  at  the  in- 
stance  of  some  one  or  more  persons  having  interest,  do  not  bind 
others  who  are  no  parties  to  the  suit ;  therefore,  to  prevent  mul- 
tiplicity, of  actions,  it  behoveth.the  executor  or  administrator, 
when  he  is  cited  by  any  one  of  the  parties  to  render  an  account, 
to  cite  the  next  of  kindred  in  special,  and  all  others  in  general, 
'having  or  pretending  to  have  interest  in  the  goods  of  the  de- 
ceased, to  be  present  if  they  think  fit  at  the  .rendering,  and 
passing  of  the  account.  And  then,  upon  their  appearance,  or 
contempt  in  not  appearing,  the  judge  will  proceed  to  give  sen- 
tence, and  the  account  thus  determined  will  be  finaL  And  this 
is  expedient  to  be  done,  whether  at  the  instance  of  any  party  or 
not ;  because  tlie  witnesses  otherwise  might  be  dead  before  caUing 
for  the  account ;  and  hereby  the  executors  or  administrators  of  the 
.accountant  are  freed  from  giving  any  further  account,  which  they 
might  not  be  so  well  able  to  do,  because  they  are  not  supposed 
to  iiave  been  privy  to  the  receipts  and  disbursements  of  their  ^ 
testator  or  intestate.     1  Ought.  354,  5^  6. 

?•  If  any  person  having  interest  (as,  for  instance,  the  son  of  Manner  of 
the  deceased,  a  legatary,  creditor,  or  the  like)  shall  call  the  exe*  passing  the 
•cutor  or    administrator  to   exhibit    a   true,   full,   and    perfect  ■*^*^*' 
inventory  of  the  goods  of  the  deceased  which  have  come  to  his 
hands,  and  to  give  an  account  of  his  administration  thereof;  he 
who  is  called  in  such  case,  is  bound  personally  to  exhibit  such 
inventory  and  account,  and  (if  the  adverse  party  demand  it)  to 
take  a  corporal  oath  of  the  truth  thereof;  notwithstanding  that 
At  another  time,  perhaps,  an  inventory  hath  been  exhibited  ex 
cfficto  mero  of  the  judge,  and  in  the  absence  of  the  party,  and  an 
account  given  upon  oath.     Id.  345,  6. 

And  mis  inventory  is  not  to  be  exhibited  under  protestation    r  433  ] 
(as  when  an  inventory  is  exhibited  in  common  form,  and  not  at . 
the  instance  of  the  party),  but  absolutely  and  directly,  for  a  fidl, 
true,  and  perfect  inventory  of  all  and  every  the  goods  of  the 
deceased,  which  have  come  to  the  said  accountant's  hands  since 
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die  death  of  the  deceased.  And  if  he  shall  exhibit  a  false  oi* 
imperfect  inventory  or  account  upon  his  said  oath,  he  shall  be 
guilty  of  perjury.     1  Ought.  846. 

And  the  adverse  party  shall  be  at  liberty  to  disprove  or  object 
against  such  inventory  and  account.     IcL  347. 

And  he  shall  make  due  proof  of  every  payment;  that  is  to 
say,  of  lesser  sums  by  his  oath,  and  of  greater  sums  by  other 
proo&,  such  as  the  ordinary  shall  allow.    Swin.  407. 

Particularly,  for  sums  under  40s.  his  own  general  oath  as  af<H^ 
said  shall  be  ^dlowed  as  sufficient ;  provided  that  there  shall  appear 
no  falsehood,  or  fraudulent  division  of  sums ;  for  sometimes  ac- 
countants (knowing  that  all  such  small  sums  will  be  allowed  to  them 
upon  their  said  oam)  will  divide  greater  sums  into  less :  but  if  there 
appear  no  fraud,  such  small  sums  shall  be  allowed  to  than  as 
aforesaid,  to  avoid  expences  in  proving  the  same,  and  because 
it  is  presumed  that  the  accountant  wHl  not  forswear  himself 
for  obtaining  the  allowance  of  such  Uttle  matters.  1  Ought. 
347,  8- 

But  after  the  death  of  the  executors  or  administrators,  sach 
lesser  sums  as  aforesaid  shall  not  be  allowed  upon  the  oath  of 
their  executors  or  administrators ;  for  this  can  only  be  di»e  oo 
the  oath  of  those  who  laid  out  the  money.    Id.  347. 

8.  The  executor  or  administrator  shall  be  allowed  all  reaaon* 
able  expences,  as  well  in  law-suits,  as  for  other  honest  purposes; 
and  this  reasonableness  of  ctxpences  to  be  such,  as  that  he  may 
receive  thereby  neither  profit  nor  loss.     Lifid.  178. 

And  therefore  he  shall  be  allowed  his  expences  in  secular 
courts  over  and  above  such  costs  as  were  allowed  there.    Fkg. 

37. 

9.  Where  an  executor  puts  out  money  upon  a  real  security) 
which  at  that  time  there  was  no  reason  to  object  to,  and  after- 
wards such  security  proves  bad ;  he  shall  not  be  accountable  for 
the  loss.     1  P.  Will.  141. 

So  if  the  executor  pay  the  assets  into  the  hands  of  a  banker 
his  co-executor,  whom  the  testator  used  to  intrust  with  his 
[  489  ]  money,  after  which  the  banker  fails,  the  executor  shall  not  be 
chargeable  with  the  loss.     1  P.  Will.  243. 

lUnioth  V.  HameU.  In  this  case  the  testator  directed  his  exe- 
cutors, with  all  convenient  speed,  to  pay  hb  debts,  and  lay  out 
the  residue  of  his  property  in  mortgages.  They  entered  into  a 
treaty  for  a  mortgage,  which  was  delayed  by  difficulties  as  to 
the  title.  In  the  mean  time,  the  testator's  banker  sold  some 
negotiable  securities  deposited  with  him  by  the  testator,  and 
afterwards  became  bankrupt.  Executors  were  held  not  be 
funswerable.     3  Ves.  365.  (6) 

.    (6)  See  Knight  v.  Lord  Plymouth^  3  Atk.  48a   1  Dick.  120.  S.  C 
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^  lO.  After  due  examination  of  the  account  as  aforesaid^  the  nisdiaige. 
ordinary  finding  the  dame  to  be  true  and  perfect,  may  pronounce 
for  the  validity  thereof;  and  the  executor  or  administrator  ought 
to  be  acquitted  and  discharged  from  further  molestation  and 
suits,  neither  ought  they  to  be  called  by  the  ordinary  to  any 
farther  account.     Swin.  469. 

And  by  the  statute  of  the  1  Ed.  6.  c.  2.  All  acquittances  of 
and  upon  accounts  made  by  the  executors,  administrators,  or 
collectors  of  goods  of  any  dead  person,  shall  be  made  in  the 
name  and  with  the  style  of  the  kin^,  as  it  is  in  writs  original  or 
judicial  at  the  common  law ;  and  me  test  thereof  shall  be  in  the 
name  of  the  archbishop  or  bishop,  or  other  having  ecclesiastical 
jurisdiction. 

11.  A  party  prajring  an  account,  having  an  interest,  is  not  to  Costs, 
be  condemned  in  costs ;  unless  he  object  thereto,  and  fails  in  his 
proof.     Floy.  36. 

12.  M.  35  C.  %    Brawn  and  the  archbishop   of  Canterbury  Whether 
against  Willis.     An  action  of  debt  was  brought  upon  a  bond  *^««<^- 
conditioned  for  the  payment  of  300/.  wherein  one  Brown  was  bondsbSl 
bound  to  the  archbishop,  that  the  administrator  of  T.  S.  should  be  put  in 
truly  administer,  and  exhibit  a  true  inventory  of  the  intestate's  ?^^^ 
estate,  and  give  a  just  account  of  his  administration.     The  de-  paid,  l^) 
fendant  pleaded,  that  he  had  exhibited  a  true  inventory,  and 

given  a  just  account.  The  plaintiff  replied,  that  the  intestate 
owed  200/.  to  E.  G.  by  bond,  and  that  his  goods  to  that  value 
came  to  the  administrator's  hands,  and  assigns  breach  in  not 
paying  that  debt.  And  upon  a  demurrer  to  this  application  the 
plaintiff  had  judgment :  but  it  was  reversed  in  the  exchequer 
chamber ;  because  the  breach  was  not  within  the  meaning  of  the 
condition  of  that  bond.     Ijutw.  882. 

H.  6  An.  Archbishop  of  Canterbury  and  Willis.  In  debt  upon 
a  bond  entered  into  by  an  administrator  to  the  ordinary,  upon 
taking  letters  of  administration,  the  question  was.  Whether  an 
administrator  by  virtue  of  this  obligation  was  bound  to  go  and 
give  in  his  account  in  the  spiritual  court,  without  being  cited  ? 
And  by  HoU  chief  justice,  who  deUvered  the  opinion  of  the 
court:  1.  It  appears  by  the  statute  oi Ed.  3.  that  an  executor 
was  compellable  to  account  before  the  ordinary,  and  so  was  an  [  490  3 
administrator ;  but  that  the  ordinary  was  to  take  the  account  as 
given  in,  and  could  not  oblige  them  to  prove  the  items  of  it,  nor 
swear  to  the  truth  of  them.  So  it  was  if  a  creditor  sued  in  the 
ecclesiastical  court ;  for  he  had  a  proper  remedy  at  common  law* 
3ut  if  a  legatee  had  sued  for  an  account  in  the  ecclesiastical 
court,  the  defendant  before  the  statute  was  compellable  to  prove 
the  whole  account ;  for  the  legatee  had  no  other  remedy,  and 

(7)    Vide  suprOf  Administraiiony  22. 
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ibe  ecclesiastical  court,  which  had  a  jurisdiction  of  legacies,  could 
not  otherwise  do  right:  yet  in  such  a  case,  if  the  executor 
would  pay  him,  he  could  not  sue  &rther ;  for  he  had  right  done 
him,  and  the  executor  was  not  liable,  but  of  necessity  that  right 
might  be  done.  2.  A  person  intided  to  distribution  on  the 
22  C.  2.  is  in  consequence  intitled  to  sue  for  an  account  as  a  le- 
gatee was;  for  the  next  of  kin  is  a  legatee  by  the  statute,  and  as 
a  statute  legatee  shall  have  the  same  remedy  as  the  other  legatee 
might  before  the  statute.  The  condition  or  an  arbitration  bond 
was,  to  account  when  required :  therefore  he  was  not  to  account 
before  he  was  legally  cited,  which  could  not  be  ejc  officio ;  and 
therefore  the  statute  of  J^  2.,  whereby  the  ordinary  is  prohibited 
from  citing  him  in  ex  officio^  had  really  no  effect  at  all,  for  the 
law  was  so  before.  But  since  the  statute  of  C  2.  the  condition  of 
administration  bonds  being,  that  he  account  at  a  day  certain,  he 
must  account  accordingly  at  his  peril,  and  that  wimout  citadon 
or  suit,  and  this  account  must  be  in  court :  and  if  he  comes  at 
the  day,  and  no  court  is  held,  he  shall  be  excused ;  for  he  may 
plead  he  was  there  ready,  and  no  court  held.  But  then  tim 
account  is  not  examinable,  imless  a  party  interested  comes  m 
and  controverts  it.  And  whereas  by  the  words  of  the  condition 
he  is  to  administer  well  and  truly,  that  shall  be  ccxistrued  in 
bringing  in  his  account,  and  not  in  paying  the  debts  of  the  vet* 
testate ;  and  therefore  the  creditor  shaU  not  take  an  assignment 
of  the  bond  and  sue  it,  and  assign  for  breach  the  non-payment 
of  a  debt  to  him,  or  a  devastamt  committed  by  the  administrator^ 
for  that  would  be  endless,  and  the  bond  doth  not  extend  to  that« 
2Salk.  315,  316.  (y) 


(y)  The  ordinary,  after  an  administrator  has  exhibited  an  inventory, 
cannot  compel  him  to  account,  except  ad  instantiam  partis.  But  the 
commissary  or  other  obligee  of  the  administration  bond  may  even 
without  citation  sue  the  administrator  on  the  bond  at  law,  and  assign 
for  breach  that  he  did  not  deliver  a  true  and  perfect  inventory ;  and 
if  a  creditor  by  indemnifying  the  commissary  procure  an  assignment 
of  the  bond,  and  sue  the  administrator  or  his  sureties  on  the  like 
breach,  and  obtain  a  verdict,  the  penalty  of  the  bond  shall  stand  as  a 
security  for  his  debt  and  costs.  Grierside  v.  Benson,  1  Atk.  24f8.  S.  P- 
Bishop  of  Canterbury  v.  Haivse,  Cowp.  140.;  in  which  case  lord 
Mansfiela  expresses  a  strong  opinion,  that  the  ordinary  ex  debito 
justitice  ought  to  permit  a  creditor,  as  well  as  the  next  of  kin,  to  put 
the  bond  in  suit,  he  being  equally  interested  ^as  far  as  his  debt  reaches) 
in  the  administrators  delivering  in  a  true  mventory  of  the  efiects. 
That  a  bond  given  by  the  servant  of  a  company  trading  abroad  to 
collect  the  effects  of  persons  djdng  in  their  settlements  is  good  in 
law,  see  6  T.  Rep*  588*  and  supra^  Administration^  injine* 
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Form  of  an  inventory. 

A  true  tod  perfect  inventory  of  all  the  goods,  chattels,  and 

personal  estate  of  A.  B.  late  of  C.  in  the  county  of and 

diocese  of yeoman,  deceased,  made  by  us  whose  names 

are  hereunto  subscribed,  the  — — —  day  of 

of  our  Lord 


His  purse  and  apparel  -  » 

Horses  and  furniture 

Homed  cattle  -  - 

Sheep 

•Swine  •  - 

Poultry  -  -  -  - 

Plate  and  other  houshold  goods 

One  lease  of,  &c.  -  - 

Rent  in  arrear  -  -  - 

Com  growing  at  the  time  of  his  death 

Hay  and  com  -  -  - 

Ploughs  and  other  implements  of  husbandry 

Debts  -  ^  -  . 


£. 

5. 

d. 

15 

0 

0 

20 

0 

0 

27 

0 

0 

20 

0 

0 

0 

13 

0 

0 

2 

4 

18 

0 

0 

30 

0 

0 

25 

0 

0 

12 

0 

0 

10 

0 

0> 

6 

10 

0 

100 

0 

0 

Total  284       6     4 


Other  debts  supposed  to  be  desperate 
Debts  owing  b^  the  deceased,  250/. 

Appraised  by  us,  the  day 
and  year  above  written, 

A.  B. 

C,  D. 


25       2     6 


Form  of  a  will  of  lands* 


I  A,  B.  of  C  in  the  county  of 


yeoman,  do  make    r  492  ] 


this  my  last  will :  First,  I  give  and  devise  unto  C.  D.  of 
all  and  every  my  messuages,  lands,  tenements,  and  hereditaments, 
with  the  appurtenances,  whereof  I  am  seised  in  fee,  situate,  lying,) 
and  being  in  ■  in  the  county  of  — —  and  now  or  late  in 

the  several  tenures  or  occupations  of and or  one 

of  them,  their  or  one  of  their  assigns,  lessees,  or  under  tenants : 
To  have  and  to  hold  all  and  eveiy  the  said  messuages,  lands, 
tenements,  and  hereditaments,  with  the  appurtenances,  to  him 
the  said  C.  D.  his  heirs  and  assigns  for  ever. 

Also,  I  give  and  devise  to  my  son  G.  B.  all  that  my  freehold 
land  lying  in  a  |ield  called  .  field,  near  imto  ;  To 
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hold  unto  the  said  I.  for  term  of  his  life,  and  after  his  decease  to 
my  grand-daughter  E.  B.  her  heirs  and  assigns  for  ever. 

^o,  I  give  and  devise  unto  I.  K,  of all  my  copyhold 

'messuages,  lands,  tenements,  and  hereditaments  (and  wmch  I 
have  surrendered  to  the  use  of  my  will)  situate,  Ijrin^  and  bdng 
at  — — —  and  which  [now  are  or  lately  were  in  the  several  te- 
nures or  occupations  of  ■■  and  ■  or  one  of  them,  their  or 
one  of  their  assims,  lessees,  or  under  tenants :  To  have  and  to 
hold  to  the  said  I.  K.  and  to  the  heirs  of  his  body  lawfully  be- 
gotten; and  for  de&ult  of  sudb  heirs,  then  to  the  right  heirs  of 
me  the  said  A.  B.  for  ever. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  seal, 
the  I  day  of—  in  the  year  of  our  Lord  — 

A.a 

Signed,  declared,  and  published, 
as  and  for  his  last  will  and  testa- 
ment, in  the  presence  of  us  who  sub- 
scribed our  names  as  witnesses  in  the 
testator's  presence,  and  at  his  re- 
quest, 

F.  G. 
H.J. 


Of  goods* 

In  the  name  of  God,  amen.  I  A.  B.  of'  in  the  county 

of yeoman,  being  mindful  of  my  mortality,  do  this< ' 

day  of in  the  year  of  our  Lord  —  make  and  publish  this 

my  last  will  and  testament  in  manner  following :  First,  I  desire 
to  be  decently  and  privately  buried  in  the  church-yard  belong- 
ing to  the  parish  in  which  I  shall  happen  to  die,  without  any 
[  493  ]    funeral  pomp,  and  with  as  little  expence  as  may  be ;  and  I  give 

and  bequeath  imto  the  poor  of  the  same  parish  the  sum  of 

to  be  distributed  in  such  proportions  and  manner  as  my  execu- 
trix hereinafter  named  shall  think  fit. 

Also,  I  give  and  bequeath  unto  my  eldest  son  J.  B.  the  sum 
of 

I  give  and  bequeath  unto  my  second  son  W.  B.  the  sum  of 


Also,  I  give  and  bequeath  unto  my  daughter  M.  B.  the  sum 
of 

To  be  paid  unto  them  respectively  so  soon  as  one  year  after 
my  decease  shall  be  expired. 

Also,  I  do  forgive  unto  L.  M.  the  son  of     ■  out  of  the 

principal  sum  of———  which  he  owes  to  me  upon  bond. 


-  Also^  I  jnv6  to  my  grand*daughters  A«  and  B.  chfldren  of  my 
tlaiighter  C.  the  sum  of ■ —  arpiece,  to  be  paid  to  them  re- 
spectively at  their  respective  ages  of  twenty^one  years,  or  days 
Gf  marriage,  which  shall  first  happen ;  the  same  to  be  put  out  to 
interest  at  the  discretion  of  my  executrix,  and  the  interest 
accruing  thereof  to  be  applied  to  their  education  and  mainte- 
nance respectively,  until  their  said  respective  ages  or  marriage* 
And  in  case  either  of  them  shall  die  before  the  age  of  twenty- 
one  years  or  marriage,  then  I  give  the  share  of  her  so  dying  unto 
the  survivor  of  them ;  and  if  both  of  my  said  grand-daughters 
shall  h^pen  to  die  before  the  attainioff  the  age  of  twenty- 
one  years  or  marriage,  then  I  give  and  Dequeath  the  whole  of 
the  said  several  sums  unto  my  daughter  D.  if  she  shall  be  then 
living. 

Also,  I  give  to  my  wife  E.  B.  during  .her  life,  the  use  of  all 
my  plate  and  houshold  goods,  bedsteads,  bedding,  and  other 
fiumiture ;  and  after  her  decease  to  remain  to  my  son  J.  B. 

All  the  rest  and  residue  of  my  personal  estate  whatsoever  and 
wheresoever,  and  of  what  nature,  kind,  and  quality  soever  the 
same  may  be,  and  not  herein  before  given  and  disposed  of  (after 
payment  of  my  debts,  legacies,  and  funeral  expences),  I  do 
give  and  bequeath  unto  my  wife  £•  B.,  her  executors,  admini- 
strators, and  assigns,  to  and  for  her  and  their  own  use  and 
benefit  absolutely;  and  I  do  hereby  constitute  and  appoint  my 
said  wife  £•  B.  sole  executrix  of  this  my  last  will  and  testa^ 
ment 

In  witness  whereoi^  I  have  hereunto  set  my  hand  and  seal,  the 
day  and  year  first  above-written. 

A.B» 

Signed,  declared,  and  pubUshed, 
as  and  for  his  last  will  and  testa- 
ment, in  the  presence  of  us, 

CD. 
E.F. 

Of  lands  and  goods.  [  494  ] 

In  the  name  of  God,  amen.     I  A.  B.  of  —  esquire,  do 

make  and  declare  this  my  last  will  and  testament  in  manner 
following : 

First,  I  give  and  devise  to  my  younger  son  B.  B.  aU  that  my 
whole  freehold  messuage  and  tenement,  situate,  l}ring,  and  being 

at  — : to  have  and  to  hold  to  my  said  son  B.  B.  his  heirg 

and  assigns  lor  ever. 

Also,  I  give  and  devise  all  that  my  messuage  and  tenement, 

with  the  appurtenances,  situate,  Ijdng,  and  bemg  at unto 

my  daughter  C.  B.j  to  have  and  to  hold  to  my  said  dau^tev 
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CX  B.  and  her  assigns,  for  and  during  the  term  of  her  natuVal 
life,  without  impeachment  of  waste ;  and  from  and  umnediatdy> 
after  her  decease,  I  give  and  devise  the  same  unto  my  said  scm 
B.  B.  and  the  heirs  of  his  body  lawfully  to  be  begotten ;  and  for 
default  of  such  heirs,  then  to  my  own  right  heirs  for  ever. 

Also,  I  give  and  devise  imto  my  grandson  E.  G.  all  that  my 
messuage  and  tenement,  with  the  i^purtenances,  situate,  lyin^ 

and  being  at ^  commonly  called tenement ;  to  have  and 

to  hold  (subject  nevertheless  to,  and  charged  and  chargeable  with 

the  annuity,  yearly  rent,  or  smn  of herein  after  mentioned) 

to  him  the  said  £.  G.,  his  heirs,  and  assigns  for  ever :  and  I  do 
hereby  give,  devise,  and  bequeath  unto  my  wife  E.  B.  and  her 
assigns,  for  and  during  the  term  of  her  natural  life,  one  annuity 
or  clear  yearly  rent  or  sum  of  60/.  of  lawftil  money  of  Great 
Britain,  free  of  all  taxes  and  other  deductions,  parliamentary  or 
otherwise,  to  be  issuing  and  payable  out  of  the  said  messuage  and 
tenement,  and  to  be  paid  and  payable  by  equal  half  yearly  pay- 
ments, at  the  feast  of  the  annunciation  of  the  blessed  Virgin 
Mary,  and  of  St.  Michael  the  archangel;  the  first  payment 
thereof  to  be  on  such  of  the  same  feasts  as  shall  first  and  next 
happen  after  my  decease ;  and  I  do  hereby  charge  and  subject 
the  said  messuage  and  tenement  to  and  with  the  payment  of  the 
said  annuity,  yearly  rent,  or  sum  of  60/.  accordingly :  and  my 
will  is,  that  in  case  the  said  annuity,  or  any  part  thereof  shall  be 
behind  or  unpaid  by  the  space  of  twenty  days  next  a&jer  either  of 
the  aforesaid  feasts,  whereon  the  same  is  herein  before  directed 
to  be  paid  as  aforesaid  (being  lawfully  demanded);  that  then  and 
so  often  it  shall  and  may  be  lawful  for  my  said  wife  and  her 
assigns,  to  enter  upon  the  said  premises  charged  with  the  said 
annuity  as  aforesaid,  and  distrain  for  the  same,  as  for  so  mnch 
thereof  as  shall  be  so  in  arrear ;  and  the  distress  and  distresses 
[  495  ]  then  and  there  found  to  detain  and  keep,  until  she  shall  be  My 
paid  and  satisfied  all  such  arrearages,  with  costs  and  charges  in 
and  about  the  making  and  keeping  thereof.  And  in  case  the 
said  annuity,  or  any  part  thereof,  shall  be  behind  and  unpaid  by 
the  space  of  forty  days  next  after  any  of  the  said  days  of  pay- 
ment, whereon  the  same  ought  to  be  paid  as  aforesaid ;  that  then 
and  so  oflen  it  shall  and  may  be  lawftil  for  my  said  wife  and  her 
assigns,  into  all  and  singular  the  premises,  charged  with  the  said 
annuity  as  aforesaid,  to  enter ;  and  the  rents,  issues,  and  profits 
thereof  to  receive  and  take,  until  she  be  therewith  and  thereby,  or 
by  the  person  or  persons  who  shall  be  then  entitled  to  the  imme- 
diate possession  of  the  premises,  paid  and  satisfied  the  same  and 
every  part  thereof;  and  all  the  arrears  thereof  incurred  before, 
and  that  shall  incur  during  such  time  as  she  shall  receive  the 
rents,  issues,  and  profit  thereof,  or  be  entitled  to  receive  same  by 
virtne  of  such  entry  to  be  made  as  aforesaid,  together  with  her 


costs,  damages,  and  expences  laid  out  and  sustained  by  reason  of 
the  non-payment  thereoi^  or  any  part  thereof. 

Also,  I  give  and  devise  unto  D.  F.  all  that  mv  messuage  and 
tenement,  with  the  appurtenances,  which  I  hold  by  or  under  a 

lease  fi'om ^  and  all  my  estate,   right,   title,   term,  and 

.  interest  of  and  in  the  same  premises,  with  die  appurtenances ; 
to  have  and  to  hold  to  him  the  said  D.  F.,  his  executors,  admi- 
nistrators, and  assigns,  to  and  for  his  and  their  own  use  and 
benefit. 

Also,  I  will  and  ordain,  that  the  executor  of  this  my  last  will 
and  testament,  or  his  executor  or  executors,  for  and  towards  the 
performance  of  my  said  testament,  shall,  with  all  convenient 
speed  after  my  decease,  bargain,  sell,  and  alien  in  fee  simple,  all 

tnose  my  lands  called ;  for  the  doing,   executing,  and 

perfect  finishing  whereoi^  I  do  by  these  presents  give  to  my  said 
executor,  and  his  executor  or  executors,  fiiU  power  and  authori^ 
to  grant,  alien,  bargain,  sell,  convey  and  assure  all  the  same  lanas 

called to  any  person  or  persons,  and  their  heirs  for  ever 

in  fee  simple,  by  all  and  every  such  lawful  ways  and  means  in  the 
law,  as  to  my  said  executor  or  his  executor  or  executors,  or  to 
his  or  their  counsel  learned  in  the  law,  shall  seem  fit  or  ne- 
cessary. 

Ana  I  do  hereby  appoint  my  trusty  friend  £.  E.  executor  of 
this  my  last  will  and  testament,  and  do  give  unto  him  the  sum  of 

— • in  consideration  of  the  pains  and  trouble  he  will  have  in 

the  execution  of  this  my  will. 

Also,  I  give  unto  P.  Q.  of the  sum  of  one  hundred 

pounds. 

Also,  I  give  unto  R.  S.  of the  like   sum  of  one 

hundred  pounds. 

Also,  for  the  belter  education  of  my  children  A.  B.  and  C,  [  496  ] 
I  do  give  and  dispose  of  my  tuition  and  custody  of  them,  and  every 
of  them,  unto  my  wife  E.  G.,  for  such  time  as  they  or  any  of 
them  respectively  continue  unmarried,  and  under  the  age  of  one- 
and-twenty  years,  and  my  said  wife  remains  my  widow ;  but  if  my 
said  wife  shall  die  or  marry,  during  the  single  life  and  nonage  of 
any  of  my  said  children,  then  I  give  tlie  custody  and  tuition  of 
such  of  my  children,  so  being  unmarried  and  under  the  age  of 
one-and-twenty  years  at  the  marriage  or  death  of  my  wife,-unto 
my  said  executor  E.  E. 

Also,  I  do  hereby  authorize,  impower,  and  direct  my  said 
executor,  and  his  executor  or  executors,  from  and  after  my  decease, 
until  the  aforesaid  E.  G.  shall  attain  his  age  of  one-and-twenty 
years,  to  manage  and  improve  the  estate  and  fortune  of  him  the 
said  £.  G.  by  me  hereby  given  him,  for  his  use  and  benefit ;  and 
to  lease  all  or  any  part  of  his  freehold,  copyhold,  or  leasehold 
estates,  and  to  lend  and  place  out  upon  security  or  securities  at 
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interest,  or  otherwise  improve  according  to  his  or  their  discretion 
or  discretions,  all  or  any  part  of  the  monies  belonging  to  or 
arising  from  the  said  estates  and  fortune  of  the  said  E.  G.,  and 
to  pay  unto  and  account  with  him  the  said  E.  G.  for  all  such  rents, 
interests,  produce,  and  improvements,  as  shall  arise  from,  or  be 
made  of,  and  produced  by  the  said  estates,  monies,  and  fortune 
hereby  given  and  devised  to  him,  when  he  shall  attain  his  age  of 
twenty-one  years. 

And  my  will  is,  and  I  do  hereby  expressly  declare,  that  my 
said  executor,  his  executor  or  executors,  shall  not  be  charged  or 
chargeable  with  or  accountable  for  more  of  the  aforesaid  monies 
and  estates  than  he  or  they  shall  actually  receive,  or  shall  come 
to  his  or  their  respective  hands  by  virtue  of  this  my  will,  nor  with 
or  for  any  loss  which  shall  happen  of  the  said  monies  or  estate 
hereby  by  me  given  to  the  said  E.  G.>  or  of  any  of  the  aforesaid 
sums  to  me  bequeathed,  or  of  any  part  of  my  personal  esstates; 
so  as  such  loss  happen  without  his  or  their  wilfiil  de&ult  and 
neglect. 

And  also  that  it  shall  and  may  be  lawful  for  him  my  said 
executor,  and  liis  executor  or  executors,  in  the  first  place,  out  of 
the  said  premises  respectively,  and  out  of  the  residue  of  my  per- 
sonal estate,  to  deduct  and  reimburse  him  and  themselves  re- 
spectively, all  such  loss,  costs,  charges,  and  expences,  as  he  or 
they  shall  sustain,  expend,  or  be  put  unto  for  or  by  reason  of 
the  performance  of  this  my  will,  or  the  management  or  execu- 
tion thereof  respectively,  or  any  other  thing  in  anywise  relating 
thereunto. 

And  finally ;  all  the  rest,  residue,  and  remainder  of  all  my 
estate  and  effects,  real  and  personal,  whatsoever  and  whereso- 
r  497  ]  ever,  not  hereinbefore  otherwise  effectually  disposed  of  (after 
payment  of  my  debts,  legacies,  and  funeral  expences,  and  other 
charges  and  deductions  as  aforesaid),  I  do  give,  devise,  and  be- 
queath unto  my  eldest  son  A.  B. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal, 

the  .^— —  day  of in  the  year  of  our  Lord  • 

A.B. 
Signed,  declared,  and  published, 
as  and  for  his  last  will  and  testa- 
ment, in  the  presence  of  us  who  sub- 
scribed our  names  as  witnesses  in  the 
testator's  presence,  and  at  his  re- 
quest, 

CD. 
E.  F. 
G.  H. 
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Codkil. 

Whereas  I  A.  B.  of have  made  and  duly  executed  n^ 

last  will  and  testament  in  writinff,  bearing  date ,  now  1  do 

hereby  declare  this  present  writmg  to  be  as  a  codicil  to  my  said 
will,  and  direct  the  same  to  be  annexed  thereto,  and  taken  as 
part  thereof:  And  I  do  hereby  give  and  bequeath  to  C.  D.  of 

the  sum  of .     And  whereas  by  my  said  will  I  did 

give  and  bequeath  unto  E.  F.  the  sum  of-  ,  now  I  do  hereby 
revere  the  said  legacy,  and  do  give  unto  him  the  said  £•  F. 

the  sum  of and  no  more.     In  witness  whereof  I  the  s^ 

A.  B.  have  to  this  codicil  set  my  hand  and  seal  the day  of 

■  in  the  year  of 

A.  B. 

Signed,  declared,  and  published, 
as  and  for  a  codicil,  to  be  annexed  to 
fais  last  will  and  testament,  and  to 
be  taken  as  part  thereof  in  the  pre- 
sence of 

CD. 
E.F. 


Nuncupative  will. 

The  last  will  and  testament  of  A»  B.  of         in  the  county  of 
deceased,  declared  by  him  by  word  of  mouth,  die 


^^ 


day  of 9  in  the  presence  of  us  who  have  hereunto  subscribed 

our  names  as  witnesses  thereof.     My  will  is,  that  [Aere  insert   [  49S  ] 
ike  very  words].     In  witness  whereof  we  have  hereunto  set  our 
hands  the      '     day  of in  the  year  — - 

CD; 

E.F. 

G.H. 

Precedents  of  long  intails,  and  remainders,  and  contingencies, 
and  limitations,  are  here  purposely  omitted ;  not  only  because 
they  are  above  the  author's  skill  (for  this  he  could  have  suppliecl 
from  books  of  acknowledged  reputation),  but  also  and  chiefly 
because  they  ought  to  be  drawn  pro  re  nc^tt^  and  by  the  advice 
of  counsel  learned  in  the  law.  For  dlthoti^  <^e  law  favours 
wills,  yet  it  is  when  wills  favour  the  law.  The  common  law 
abhors  a  perpetuity ;  and  the  reason  is,  because  if  one  person 
might  indefeasibly  limit  his  estate,  so  also  might  another,  and 
consequently  by  the  same  rule  the  present  generation  might 
dispose  of  all  the  lands  in  the  kingdom  for  ever ;  which  would 
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be  full  of  intolerable  inconvenience :  and  therefore  the  law  in- 
terferes, and  herein  checks  the  vanity  and  pride  of  man.  And 
whoever  shall  examine  the  reports  of  cases  adjudged  in  the  high 
court  of  chancer}',  will  observe  that  scarcely  any  thing  creates 
to  the  courts  of  equity  so  much  trouble  as  long  entails,  vainly 
imagined  to  perpetuate  names  and  fiunilies;  which  although 
generally  drawn  by  the  ablest  advice,  yet  always  meet  with 
discouragement  and  contradiction.  For  they  are  struggles  against 
the  bent  and  inclination  of  the  law :  and  we  may  add  also, 
against  the  course  of  Providence;  which  from  its  effects  and 
appearances,  doth  not  seem  to  intend  that  any  thing  here  should 
be  perpetual. 


immtxaft 

X  O  repeal  several  statutes  against  conjuration,  enchantment, 
and  witchcraft,  and  for  punishing  such  persons  as  pretend  to 
exercise  or  use  any  kind  of  sorcery,  witchcraft,  &c.    9  G.  2.  c,  5. 

The  1  J.  1.  c.  12.  shall  be  repealed,  except  as  far  as  it 
repeals  5  El.  c.  16.  id,  §  1.  The  9  M.  (Sc.)  Anent  witchcraft,  is 
repealed.     Id.  §  2. 

No  prosecution  shall  lie  against  any  person  for  witchcraft, 
sorcery,  enchantment,  or  conjuration,  or  for  charging  another 
with  such  offence.     Id.  ^  S. 

Every  person  who  shall  pretend  to  use  witchcraft:,  &C.,  or 
undertsJce  to  tell  fortunes,  or  fi'om  skill  in  any  occult  or  crafhr 
science  to  discover  where  lost  or  stolen  mods  may  be  founo, 
shall,  when  convicted  on  indictment  or  iniormation  in  England, 
or  on  indictment  or  libel  in  Scotland,  suffer  imprisonment  for  one 
year,  and  once  in  every  quarter  thereof,  in  some  market  town, 
on  the  market  day,  stand  on  the  pillory  one  hour,  and  shall, 
if  the  court  think  fit,  be  obliged  to  give  sureties  for  his  good 
behaviour.     Id.  5  4. 

By  1  &  2  G.  4.  c.  18.  The  Irish  act  of  28  El.  c.  2.  "  Against 
witchcraft  and  sorceiy"  is  repealed.] 

WSSAtmWttt^    See  (tUhmtu 
WSmWm  J  burying  in.     See  Bumlt 
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Vol.  I.  61.  note  {i) J  add, 

.^ND  under  circumstances,  an  allegation  in  support  of  a  witi, 
which  had  been  rejected  in  the  court  below,  was  admitted  in  the 
court  of  appeal.     Addams  v.  Kneebone^  2PhiU.  R.  124, 

Vol.L  118.  not€{1\  after  «  SEast.  193.**  add, 

The  evidence  of  illegitimacy  must  be  of  a  nature  to  exclude 
all  doubt  as  to  the  non-sexusd  intercourse  of  the  husband,  but 
still  it  may  be  shewn  by  evenr  species  of  legal  evidence  tending 
to  th^  same  conclusion.  Whenever  a  husband  and  wife  are 
proved  to  have  been  together  at  a  time,  when,  in  the  order  of 
nature,  if  sexual  intercourse  had  taken  place,  he  mi^ht  have  beeii 
the  &ther  of  the  child,  the  presumption  is,  that  it  (Sd  take  place, 
and  can  only  be  negatived  by  disproving  that  feet  by  evidence  of 
circumstances  affording  irresistible  presumption  that  it  could  not 
have  taken  place,  and  not  by  mere  evidence  of  circumstances 
affording  a  balance  of  probabilities  against  it.  Head  v.  Heady 
1  Simeon  4*  Stuarfs  Reports^  1 59. 

OBuriaL 

Vol.  I.  271.,  add  at  end  of  note  (8), 

Semble^  A  husband  is  not  entitled  to  the  expences  of  his 
wife's  funeral  out  of  her  separate  estate.  Gregory  v.  Lockyery 
6  Madd.  Rep.  90. 

CburCb^    (Church  Rate^) 

Vol.!.  SS6.  note{\0\  add» 

But  the  court  of  chancery  is  not  ancillary  thereto.  Anon. 
T.  1752,  2  Ve$.  451.     See  Dunn  v.  Coaies^  2  Atk.  288. 
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Vol.  /.  408.  ncfte  {S\  add, 

The  churchwardens  and  overseers  of  a  township  leased  lands 
belonging  to  the  poor  to  plaintiff  for  a  term  of  years,  with  a 
covenant  that  plaintiff  miffht  take  all  manure  from  the  poor- 
house,  and  use  it  on  the  demised  premises ;  and  plaintiff  cove- 
nants to  provide  straw  for  the  poor.  This  covenant  for  the  manure^ 
entered  into  by  previous  churchwardens,  cannot  bind  their  suc- 
cessors, who  are  not  liable  in  trover  for  using  the  manure  on  their 
own  land,  and  that  though  it  arises  from  Uie  straw  supplied  by 
plaintiff.     Sawden  v.  Eimdey^  3  Stark.  C.  N.  P.  29. 

Vol.  I.  415.  Tiote  (j:),  add  at  end, 

And  358.  note  (6).  And  in  another  action  arising  out  of  the 
same  circumstances,  by  plaintiff  against  his  co-churchwarden,  for 
monies  paid  for  repairs,  nonjoinder  of  the  vestrymen  who  signed 
the  resolution  for  such  repairs,  was  pleaded  in  abatement.  But 
it  was  held,  that  as  in  signing  they  only  acted  as  vestrymoi 
without  any  intention  of  becomme  separately  liable,  there  could 
be  no  more  reason  for  joining  tnem  than  all  the  rest  of  the 
parishioners:  and  that  the  defendant  having  concurred  with 
the  plaintiff  in  giving  orders  for  the  work,  was  liable  to  plaintiff 
fi>r  a  moiety  of  what  the  latter  had  paid.  Lanchester  v.  Trickery 
1  Bingh.  E.  201. 

Vol.  IL  49.  end  of  note  (A),  add. 

The  ecclesiastical  court  has  no  jurisdiction  over  trusts;  and 
therefore,  where  a  party  sued  as  a  trustee  was  arrested,  under  a 
decree  of  that  court,  by  writ  de  contumace  capiendo^  ihe  K.  B. 
discharged  him  out  of  custody.  Ex  parte  JenkinSf  1  Bar.  4"  Cress* 
2L  655. 

Vol.  II.  74.,  add  at  bottom, 

This  section  only  applies  to  a  curate  who  holds  under  a  spi- 
ritual rector  or  vicar :  where,  therefore,  a  party  held  a  curacy 
and  dwelling-house  by  vii:tue  of  an  appointment  as  chaplain,  and 
he  had  ceased  to  fill  that  office ;  held,  that  he  might  be  ejected 
from  the  latter  without  the  previous  permission  obtained  from  the 
l^ishop,  and  three  months'  notice  required  by  the  statute.  Good- 
Mle  V.  Lee^  2D.SfIL  718. 


ADDENDA.  dOl 

Vol,  IL  154.  after  third  paragraph  add, 

If  a  parsonage  or  vicarage-house  be  destroyed  by  the  incum- 
bent's default,  he  is  bound  to  rebuild  it ;  but  if  it  be  burnt  down 
without  his  fault,  the  ecclesiastical  court  will  order  one-fifth  of 
the  profits  of  the  living  to  be  set  apart  in  order  to  rebuild  it. 
SoUers  Y.  Lawrence^   JVilles  R.  4^13. 

'S)mtnter&. 

Vol.  IL  206.  note  (7),  after  "  id.  386."  add, 

A  publication  stating  Jesus  Christ  to  be  an  impostor  and  a 
murderer  in  principle,  and  a  fanatic,  is  a  libel  at  common  law ;  for 
Christianity  is  a  part  of  the  law  of  the  land.  (See  profaitCllEJS, 
note  (3).)  Setnble^  That  53  G.  3.  c.  160.  does  not  a}ter  the  common 
law,  but  only  removes  the  penalties  imposed  by  9  &  10  W^  3.  c.  32. 
on  persons  denying  the  Trinity,  and  extends  to  them  the  benefits 
conferred  on  aU  other  protestant  dissenters  by  1  fF.  4*  iH  c.  18.  §  h 
The  King  v.  Waddington,  1  B-  Sf  Cr.  R.  26. 

For  providing  clergymen  to  officiate  in  gaols  and  houses  of 
correction  within  England.  13  G.  3.  c.  5S.  22  G.  3.  c.  64«.  $  12. 
(Amended  by  55  G.  3.  c,  4«8.,  which  is  amended  by  58  G.  3. 
c.  32.)  % 

The  quarter  sessions  in  every  county,  riding,  division,  or 
place  in  England  and  Wales,  may  ascertain  how  many  clergy- 
men shall  be  deemed  necessary  to  be  employed  in  performing 
religious  duties  according  to  the  church  of  England,  in  the 
several  gaols  within  their  respective  jurisdictions,  and  what 
salaries,  not  exceeding  50/.  yearly,  (but  see  present  amount  of 
salary,  55  G.  3.  c.  4-8.  §  1 .  and  58  G.  3.  c,  32.  §  2.)  shall  be  paid  to 
them.     13  G.  3.  c.  58.  O. 

The  said  quarter  sessions  may  appoint  a  minister  of  the 
church  of  England,  residing  in  or  near  the  place  where  any 
house  of  correction  shall  be  situate,  to  perform  divine  service 
there  every  Sunday,  appointing  such  salary  for  his  trouble  as 
they  shall  think  fit,  not  exceedmg  20/.  per  ann.,  to  be  paid  by 
the  treasurer  of  the  county,  riding,  division,  or  place  where 
such  house  is  situate,  out  of  the  county  rates,  but  subject  to 
diminution  by  the  justices.     22  G.  3.  c,  64.  §  12. 

The  treasurers  of  such  counties,  &c.  receiving  a  certificate 
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sLnied  by  the  chairman  of  the  quarter  sessions,  of  the  number 
of  such  clerOTmen,  and  their  respectire  salaries,  shall  pay  the 
same  out  of  the  county,  &c.  rates,  and  be  allowed  them  in  tbdr 
accounts.     13  G.  3.  c.  58.  $  2« 

When  the  number  of  clergymen,  and  their  salaries,  have 
been  so  settled,  the  quarter  sessions  may  appoint  such  number 
of  clergymen ;  and  if  any  of  them  die,  or  are  considered  un- 
worthy to  be  continued  in  office,  may  appoint  any  other  clergy- 
men to  officiate  in  their  room.     Id.  $  3. 

The  quarter  sessions  in  England  and  Wales,  and  the  annual 
general  session  in  the  county  palatine  of  Lancaster,  may  increase 
the  salary  of  50/.  a  year  given  by  13  6.  3.  c.  58.  to  not  exceed- 
ing loot. per  annum.     55  G.  3.  c,  48*  §  1. 

All  the  provisions  of  13  6.  3.  c,  58*.  are  applicaUe  to  houses 
of  correction.  Id,  §  2.  (See  the  present  salary  of  dergymen 
officiating  in  houses  of  correction.     58  G.  3.  c.  32*  §  1.) 

Every  clergyman  so  employed,  shall,  in  order  to  entitk 
himself  to  receive  the  salary,  keep  a  journal  in  a  book  provided 
in  the  gaol  or  house  of  correction  where  he  is  employed,  in 
which  he  shall  enter  his  times  of  attendance  there  to  perform 
his  duty,  with  any  observations  which  may  occur  to  him  in  the 
execution  thereof;  which  journal  shall  be  regularly  produced 
for  the  inspection  of  the  quarter  sessions,  and  signed  by  the 
chairman  in  proof  of  production.     Id,  §  3. 

No  clergyman  so  appointed  to  officiate  in  any  gaol  or  boose 
of  correction  shall  so  officiate  till  he  has  obtained  a  licence  for 
the  same  from  the  bishop  of  the  diocese,  and  only  while  the 
same  remains  in  force ;  and  the  clerk  of  the  peace  shall,  in  one 
month  after  every  such  appointment,  transmit  a  copy  thereof  to 
such  bishop.     55  G,  3,  c,  48.  §  5. 

The  quarter  sessions  may  respectively  assign  any  larger  salary 
than  that  given  by  55  G,  3.  c,  48.  §  1.  of  501,  per  annum,  but 
not  exceeding  100/.,  to  clergymen  officiating  as  chi^lains  in 
houses  of  correction.  58  G.  3.  c.  32.  §  1.  And,  if  they  dunk 
fit,  may  unite  the  offices  of  clergymen  to  goals  and  houses  of 
correction,  by  appointing  one  as  a  chaplain  for  both,  with  any 
salary  not  exceeding  (20/.,  55  G.  3.  c.  48.  §4.  now)  150/.  per 
annum.     58  G.  3.  c.  32.  §  2. 

Fol.II.  476  a.  7M>/^(8),  add, 

Lacon  v.  Higgins,  3  Starki^s  C,  N.  P.  1 78.  I  D.  Sf  R* 
C,  N,  P.  38.  S.  C.  On  a  plea  of  coverture  to  an  action  for  goods 
sold,  it  appeared  that  the  British  parties,  being  catholics,  had 
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been  nuLrried  by  an  English  protestant  clergyman^  according  to 
the  English  rites  at  Versailles,  whither  they  had  gone  from  Pans* 
The  invalidity  of  the  marriage  by  French  law,  as  the  lex  loci^  was 
held  by  Abbott  C.  J.  to  make  it  illegal  in  England,  as  a  defence 
to  the  action ;  and  Dalrymple  v.  Dalrymplej  2  Hogg.  54^  was 
cited.  To  prove  the  French  law,  the  French  vice-consul  here  pro- 
duced a  book  purporting  to  contain  the  code  of  France,  and 
proved  by  oral  testimony  to  contain  the  law  of  France.  This 
book  was  admitted  in  evidence,  as  it  purported  to  have  been 
printed' at  the  royal  printing-office,  which  was  stated  by  the  wit- 
ness to  be  authorised  to  print  the  laws  of  France  by  the  govern- 
ment of  that  country ;  and  The  King  v.  Picton^  30  HauoeWs  State 
Trials^  514*.,  was  cited  to  this  point  The  articles  of  French  law, 
which  prescribe  ihe  forms  essential  to  marriage,  but  which  do 
not  annul  it  in  fact  for  non-observance  thereof,  are,  as  it  seems 
to  be  considered,  as  merely  directory.  But  parol  evidence  was 
admitted  to  shew,  that  by  tnat  law  a  marriage  in  fitct,  (according 
to  the  canon  law,)  had  without  observing  the  previous  forms  pre- 
scribed by  the  code,  would  be  considered  by  the  French  courts 
to  be  a  mere  nullity. 

Alimony^  508.  note.    Permanent  Alimony. 

Wliere,  after  separation,  the  husband  committed  adultery,  an 
addition  was  made  to  the  allotment  for  permanent  alimony, 
(which  was  the  produce  of  the  wife's  own  fortune,  being  all  that 
was  settled  on  her):  and  the  sum  allowed  was  half  the  annual  / 
value  of  the  husband's  residence,  of  which  the  wife  had  no 
participation.     Blaquiere  v.  Blaquierej  3  PhiU.  IL  258. 


Vol,  IIL  212.  at  end  of  second  line,  add, 

.  If  any  proctor  of  the  arches  court  of  Canterbury,  or  other 
ecclesiastical  courts  in  England,  or  in  the  court  of  prerogative,  or 
in  the  ecclesiastical  courts  of  Armagh,  Dublin,  or  others  in  Ire* 
land,  shall  act  as  such,  or  suffer  his  name  to  be  used  in  any  suit^ 
the  prosecution  or  defence  of  which  belongs  to  his  office  of  a. 
proctor,  or  in  obtaining  probates,  letters  of  administration,  or 
marriage  licences,  for  benefit  of  any  person,  not  being  a  proctor, 
or  shsdl  suffer  such  person  to  participate  in  the  profits,  and 
complaint  is  made  to  the  court  and  proofs  given,  he  shall  be 
struck  off  the  roll  of  proctor,  and  be  disabled  fi*om  acting  as 
such,  or  suspended  therefirom,  at  will  of  the  court ;  except  allow- 
ances to  widows  or  children  of  deceased  proctors,  by  their  sur- 
viving partn^*s»  and  except  agreement  between  proctors  and 
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articled  clerks  executed  before  the  act,   53  O.  3.  c«127.  $8. 
England^  54  G.  3.  c.  68.  $  9.  Ireland. 

Every  person  acting  as  proctor  in  his  own  or  another's  name 
for  fee,  or  with  a  view  to  participation  of  profit,  without  admis- 
sbn  and  enrohnent,  shall  forfeit  50/.  53  G.  3.  c.  127.  $  9.  Eng- 
land^ 54  G.  3.  c.  68.  $  ]  0.  Ireland. 

Nothing  herein  shall  extend  to  any  salary  agreed  to  be  paid 
by  a  proctor  to  a  clerk,  bond  Jide  serving  in  his  office  at  the  time 
of  passing  this  act,  and  having  so  served  for  seven  years  next 
preceding.  S^  G,  3.  c.  127.  J  10.  England,  54  G.  3.  c.  68.  §  11. 
Ireland. 

Such  penalties  and  plaintiff's  full  costs  shall  be  recovered,  to 
his  majest3r's  use,  in  any  of  his  majesty's  courts  at  Westminster, 
or  his  four  coutts  in  Dublin,  by  action  of  debt,  plaint,  bill,  or 
information:  wherein  no  essoin,  8cc.  and  only  one  imparlance 
allowed.  53  G.  3.  c.  127.  §  1 1.  England,  54  G.  3.  c.  68.  §  12. 
Ireland. 

Limitation  of  action,  &c.  under  these  acts,  is  three  calendar 
months,  laying  the  venue  in  the  ci^  and  county  where  the  cause 
thereof  arose :  defendant  may  plead  the  general  issue,  giving  this 
statute  and  special  matter  in  evidence,  and  that  the  act  was  done 
imder  authority  thereof:  if  it  shall  so  appear,  or  if  the  action  is 
brought  in  a  wrong  county,  or  after  three  months,  the  judge  shall 
find  for  defendant;  and  on  such  verdict,  or  on  nonsuit,  or  dis- 
continuance by  plaintiff,  after  defendant's  appearance,  or  on 
judgment  against  plaintiff  on  demurrer,  defendant  shall  have 
treble  costs.  53  G.  3*  c.  127.  §  12.  England,  54  G.  3.  c.  68.  §  13. 
Ireland.  Nothing  in  54 G.  3.  c.  68.  extends  to  any  part  of  U.K. 
but  Ireland.    54  G.  3.  c.  68.  f  14. 

Vol.  III.  add  at  end. 

In  Wihen  v.  Law,  3  Stark.  C.  N.P.  63.  Defendant,  to  prove  hk 
in&ncy  at  a  particular  time,  produced  the  register  of  his  christen- 
ing, from  which  it  appeared  that  he  was  christened  in  the 
year  1807;  but  the  entry  also  stated  that  he  was  born  in 
1799.  Bayley  J.  was  of  opinion,  that  the  entry  relating  to  the 
time  of  his  birth  was  not  evidence  of  the  fact :  it  did  not  appear 
upon  whose  information  the  entry  had  been  made ;  and  the 
clergyman  who  made  it  had  no  authority  to  inquire  concerning 
the  time  of  birth,  or  to  make  any  entry  concerning  it  in  the  re- 
gister* On  motion  for  a  new  trial,  on  the  ground  that  the  entiy 
was  evidence  to  confirm  the  statement  of  the  mother,  who  had 
been  examined  as  a  witness  for  defendant,  the  court  refiised  the 
rule,  saying,  that  the  entry  was  not  evidence  to  prove  the  BQi 
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of  die  party;  it  was  nothing  more  than  som^hing  told  to  the 
clergyman  at  the  time  of  the  ehristening,  concerning  whidi  he 
had  not  power  by  law  to  make  an  entry  in  the  reinster :  he 
had  nei Aer  the  authority  or  the  means  o/malring  an^ntry.  If 
it  had  appeared  that  the  entry  had  beai  made  by  the  direction 
of  the  mother,  it  might  perhaps,  if  required,  hare  been  read  in 
evidence  for  the  purpose  of  confirming  her  testimony ;  but  even 
then  it  would  have  amounted  to  nothmg  moie  than  a  mere  de- 
claration by  her  as  to  the  age  of  her  son,  made  at  a  time  when 
she  had 'no  motive  to  misrepresent  his  age. 

The  entry  oi  the  birth  of  a  Dissenter's  child  in  a  register 
kept  at  Dr.  Williams's  library  in  Redcross  Street,  is  not  evidence* 
Ea:  parte  Taylor^  IJ.^W.  48S. 


'  Mmttmce. 

Vol.  IIL  808  b.  note  (4),  add  at  end» 

Acts  of  non-feasance  are  within  the  sco{>e  and  purview  of 
81  Elizn  c,  5.  §  7. :  therefore  an  acti(m  for  penalties  for  non-resi- 
dence  can  oidy  be  tried  in  the  coimty  where  the  benefice  on 
which  defendant  ought  to  have  resided  was  situated.  White-- 
head  v.  Wynnes  2  Chitt.  E.  420. 


Vol.  III.  see.  notCf  after  «  Ld.  Sondes  v.  Hetchery  5B.^ 

Aid.  335."  add, 

For  no  bill  lie$  to  compel  a  paJCt^  to  resi^  in  favour  of  an- 
other, pursuant  to  a  covenant  by  him  to  that  effect ;  as  the  court 
<xf  chancenr  has  no  means  of  compelliBg  the  <mlinary  to  accept 
the  surrender,  or  to  present  to  a  benefice.  Newdigeste  v.  Sk^^s^ 
Q  Midd.  Bep.  IBS. 

Vol.  IIL  309  a.j  at  end  of  note  (7), 

When  several  species  of  small  tithes  had  been  paid  to  the 
vicar,  although  not  included  in  the  endowment,  which  only  enu- 
merated certain  articles,  and  no  claim  had  ever  been  set  up  by 
the  rector  or  other  person ;  it  was  held  that,  such  endowment 
by  legal  construction  extended  to  give  the  vicar  aU  the  tithes  of 
the  same  nature  as  those  of  which  a  few  were  specified.  Manly 
v.  Lodge^  9  Pri.  B.  244.  See  Manby  v.  Curtis^  2  id:  284.  Kenni- 
cot  V.  fVatson,  9  Pri.  R.  250.  But  sembky  The  vicar  cannot  support 
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his  claim  to  any  other  tithes  than  those  specified  in  his  endonv- 
ment,  without  shewinj^  actual  perception  of  them.  Manby  v.  7ay- 
loTj  ib.  240.  249.  Ine  rector  standing  by  and  allowing  such  a 
payment  to  the  vicar  must  be  bound  by  his  own  neglect.  9  Pri.  B. 
245.  When  the  vicar  was  found  to  have  the  tithe  of  agistment 
in  three  out  of  five  townships,  and  the  impropriator  claimed  under 
a  grant  only  of  com  and  grain,  and  no  evidence  of  peroq)tioii 
by  him  shewn :  held,  there  must  be  evidence  how  the  latter  ac- 
quired it  before  the  court  would  pronounce  the  vicar  to  have 
lost  a  right  which  at  one  time  he  certainly  possessed  t  and  an 
account  of  agistment  tithe  was  therefore  decreed  to  him.  Wil- 
liamson V.  HuttOHj  8  Pri.  It,  192. 

Vol.  III.  441.  note  (8),  line  5.,  after  "4  Pri.  R.  872."  add. 

Thus,  although  there  may  be  a  parol  contract  for  retainer  of 
tithes,  it  is  merely  personal,  and  ceases  6n  the  change  of  occu- 
pier or  incumbent :  held,  dierefore,  that  a  subsequent  occupier 
could  not  avail  himself  of  a  parol  agre^ent  made  with  his  pre- 
decessor ;  but  such  agreement  is  primd  Jade  evidence  of  the 
value.  Paynton  v.  Kirby,  2  C%.  R.  405. 

Vol.111.  488.  line  14. 

And  this  custom,  when  laid  for  a  division  of  a  hundred,  which 
proved  to  be  a  modem  district,  was  held  bad :  the  district  ought 
to  be  as  antient  as  the  custom,  and  such  custom  cannot  be,  ex- 
cept for  an  antient  district  not  less  than  a  county  or  hundred. 
P(^e  V.  WilsoHy  2J.^W.  524f.;  and  see  Walton  v.  Tryony  2  Gmll. 
827.  Hicks  V.  Woodson^  4  Mod.  336. 

Vol.  III.  518.  line  5.,  after  (8), 

In  Mariby  v.  Lodge^  9  Pri.  £.246.,  an  account  of  tithes  of  the 
annual  profits  of  an  antient  mill,  with  recent  additions  and  im- 
provements, was  granted ;  but  allowances  were  made  for  rent, 
repairs,  wages,  and  other  outgoings. 


Joins*      Form  and  Manner. 

Vd.  IV.  ia7.  note  (m),  add. 

Though  one  part  of  a  will  not  dulv  attested  according  to  the 
statute  of  frauds,  in  order  to  pass  real  estate,  may  have  eSkd  as 
to  the  personalty;  the  principle  on  which  instruments  not  duly 
attested  according  to  that  act  are  rejected,  does  not  even  raise  a 
case  oi  election.    Ex  parte  Earl  of  Itchester^  7  Ves.  SI 5. 
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miii0.     Probate. 

Vol  IF.  232.  after  4  Inst.  335.,  add. 

Where  a  canal  was  situate  in  both  provinces,  the  court  held 
that  probate  of  a  will  disposing  of  shares  in  the  province  of  Can-  ^ 

terbury  was  sufficient,  and  that  probate  in  each  was  unnecessary. 
Smith  V.  Stqffmdj  2  Wils.  Ch.  R.  166. 

Probate,  how  far  Evidence. 

Vol.  IV.  262.  note  (8),  add, 

In  an  action  against  an  executor  for  money  had  and  received 
after  notice  to  produce  the  probate,  it  was  held  that  the  original 
will  produced  by  the  officer  of  the  ecclesiastical  court,  bearing 
the  seal  of  that  court,  and  indorsed  as  tlie  instrument  on  which 
the  probate  was  granted,  and  the  value  of  the  effects  sworn  to, 
was  admissible  as  secondary  evidence.  Qtuere, — if  it  would 
be  good  as  original  evidence  ?  Gorton  v.  Ih/son^  1  Srod.  4"  Bing. 
Rep.  219. 

Vol.  IV.  249.  note  (3),  line  8.  from  bottom,  add. 

However,  in  Wood  v.  Stone^  8  Pri.  R.61S.  cor.  Richards  C.B., 
proof  of  the  attestation  of  one  of  the  witnesses  only,  without 
proving  by  positive  testimony  that  the  others  were  dead  or 
Uving  abroad,  was  held  insufficient ;  but  leave  was  given  to  ex- 
hibit an  interrogatory  for  fiirther  proof  of  the  wm.  Wood  v. 
StoneySPri.R.6\S. 
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NoTS. — Tlie  Roman  numerals  denote  the  w^umes  respectwefy,  and  the  Jigures  etprett  tie 
jKige  of  the  siaAh  edition,  which  is  retain^  m  ifu  margin  of  Uie  present,  as  it  was  m  tkai 
of  the  seventh  edition,  for  convenience  cf  reference.  The  letter  n.  rrfers  to  the  notes  cftke 
preceding  editors. 


Abatement,  i  ei,  62. 

Abbot,  who,  i.  1. 

Abbess,  ii.  550. 

Abbey.    See  Monasteries.    Number  of  religious  houses  in  this  kingdom,  ii.  540. 

• Lands;  how  far  exempted  from  tithe,  iii.  416. 

Abeyance,  what,  i.  1 .  Fee  simple  of  a  parsonage  is  in  perpetual  abeyance,  i.  1.  n, 
rather  of  the  glebe,  ii.  298. 

Abjuration.  See  Papist ;  in  case  of  sanctuary,  t,  594.  in  case  of  recusancy,  i.  595» 
li.  171.    Form  and  manner  of  abjuring  the  realm,  iiL  166.;  oath  of,  iii.  12,  16. 

Absolution,  form  of;  pronouncing  or  not  by  deacon,  iii.  45. 

Acolyth,  who,  i.  2. 

Acorns,  how  tithable,  iii.  497. 

Administration  of  intestate's  effects.  See  Wills.  Power  of  the  ordinary  in  grant* 
ing  administration,  iv.  270.  ordinary  may  be  compelled  thereto,  274.  and  see 
281.  refusing,  276.  to  whom  to  be  granted,  277.  to  widow  or  next  of  kin,  ibid. 
to  husband  of  wife's  e£fects,  278.  to  father  or  mother  of  children's  effects,  279. 
to  grandmother  before  undes  and  aunts,  ibid,  to  son  b^ore  father,  ibid,  half- 
blood,  279,  280. — In  general  to  next  of  kin,  280.  when  to  residuary  legatee, 
or  principal  creditor,  ibid,  what  administration  is  not  within  the  statutes, 
and  w  hich  the  ordinary  is  not  bound  to  grant  to  next  of  kin ;  viz.  during  ab* 
sence  out  of  the  kingdom,  281.  &  n.  pendente  Ute,  ibid,  during  the  minority  o£ 
an  infant,  executor,  or  administrator,  282.  feme  covert  administratrix,  284. 
administrator  dying,  285.  case  where  none  will  administer,  ibid,  where  no 
kindred,  ibid,  whether  administrator  may  act  before  administration  granted,  ibid. 
whither  it  may  be  granted  out  of  the  jurisdiction,  iv.  285.  time  of  granting  ad- 
ministration, Und.  administrator's  oam,  286.  bond  on  granting  administration, 
before  administration,  291.  stamps,  see  title  Stamps,  and  Addenda  to  voLiii.  ibid. 
letters  of  administration  allowed  as  evidence,  292.  revoking  administration,  ibid. 

Admission,  of  a  clerk  presented  to  a  benefice,  i.  165. 

Advancement,  what  shall  be  deoned  such,  to  debar  a  child  firom  taking  under  the 
statute  of  distribution,  iv.  598.  what  shsdl  be  deemed  such,  to  del^  a  wife  or 
child  from  taking  under  the  custom  of  the  city  of  London,  445-— 453«  &  n.  x>r 
the  custom  of  the  province  of  York,  452,  &c. 

Advocate,  who  may  be,  i.  2.  his  admission,  5.  his  office  in  ^neral,  5,  4^ 

idvowson,  foundation  of  the  right  of  advowson,  i.  5.  division  of  adrowBons,  ididl 
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advowson  appendant,  6.  10.  in  gross,  7.  adrowion  only  a  trust,  9.  selliiig  and 
lNi}ing,  9.  13.  how  grantable,  11.  ^rantof  anesrtaroidance,  12.  bow  inherited 
from  the  ancestor,  13.  advowfton  in  coparceners,  joint  tenants,  and  tenants  in 
common,  14.  in  the  morteagor,  18.  in  tenant  by  curtesy,  31.  in  tenant  in 
dower,  ifid,  devise  thereof  by  will,  14.  whether  it  is  assets  for  pt^rment  of 
debts,  22.  iv.  336.  trial  of  the  right  of  advowson  in  the  spiritual  court  by  jus 
patronatutf  i.  22.  &  n.  {jt).  trial  in  me  temporal  courts  by  wnt  of  rk;fat  of  adfow- 
son,  darrein  presentmeni,  and  gvare  inmedit,  29.  remedies  for  tne  patron  and 
parson  when  injured,  29,  50.  it.  form  ottbe  grant  of  an  advowson,  48.  form  of 
the  grant  of  a  next  avoidance,  50. 

JduU^y  punishment  of.    See  Lewdness. . 

AMnUy,  prohibiting  marriage,  ii.  439.  a  cause  of  divorce,  ii.  499. 

After-ealage,  tithe  thereof,  iiL  469. 

Mter-mowth,  whether  tithable,  iii.  468. 

Agittment,  tithe  of,  iii.  473.  whether  due  de  jure,  474.  for  what  cattle,  iMd.  for 
what  lands,  475.  by  whom  to  be  paid,  ibid,  in  what  manner  to  be  paid,  476. 

Aiien  priory,  what,  ii.  528.  alien  clergyman,  whether  he  may  be  admitted  to  s 
benefice,  i.  144,  5.  &  n. 

•Alienation  of  glebe  lands.    See  Glebe  Lands. 

Alimony,  of  ecclesiastical  cognizance,  ii.  506.  to  be  allowed  only  whilst  the  parties 
live  separate,  508.  whether  the  wife  may  dispose  thereof,  ibid,  chanceiy  will 
decree  alimony,  506,  n.  separate  maintenance,  and  *  its  effects  in  rendermg  a 
feme  covert  liable  for  her  own  debts,  506,  7,  n. 

Allegiance,  oath  of,  iii.  12.  15. 

Alms,  at  funerals,  occasion  thereof,  iiL  22.  alms*  chest  to  be  in  the  church,  i.  569, 

Altarage,  what,  i.  51,  2. 

Anabaptists,  laws  against  them  before  the  act  of  toleration,  ii.  183.  how  &r  ei- 
emptlMi  from  the  penalties  thereof  by  the  act  of  toleration,  184. 

Anabata,  what,  i.  S3, 

Annalists,  in  the  religious  houses,  their  office,  ii.  531. 

Annals,  what,  i.  53, 

Annates,  what,  ii.  273. 

Anniversaries,  what,  i.  53. 

Answer,  in  judicial  proceedings,  i.  53, 

Antiphonar,  what,  i.  54.  375. 

Apothecaries  exempted  from  the  office  of  churchwarden,  i.  599. 

Apparel  of  clergymen,  regiilations  concerning  it,  iii.  205. 

Apparitor,  whojnow  appointed,  his  office  and  duty,  i.  54.  must  recover  bis  fees 
by  action,  not  libel,  57,  n. 

Appeal,  origin  of  appeals  to  Rome,  i.  58.  appeals  to  Rome  abolished,  ibid.  iii.  122. 
appeal  to  the  several  ecclesiastical  courts,  i.  59.  to  the  delegates,  61.  manner 
of  obtaining  a  commission  of  delegates,  63. 

Apples,  how  tithable,  iii.  496. 

Appointment,  by  a  feme  covert,  in  nature  of  a  will,  iv.  54. 

.^portum,  anciently  paid  to  the  foreign  religious  houses,  ii.  528. 

Appropriaiion,  definition  of,  i.  65.  difference  between  appropriation  and  impropri- 
ation, iv.  1 2. 
Oriein  of  the  appropriation  of  churches,  i.  65. 

Enaowment  ot  vicarages  upon  appropriation,  i.  76.    restrictions  thereof  by 
statute,  ibid,  endowment  how  made,  77.  where  no  vicar  is  endowed,  the 
.  church  is  served  by  a  perpetual  curate,  77,  ft.  pension  reserved  on  the  en- 
dowment, 78.  vicarage  a  distinct  benefice,  79.  patronage  of  vicarages  how 
acquired,  Und.  vicar  entitled  only  by  endowment  or  prescription,  80.  autho- 
rity of  endowments,  ibid,  proposal  for  a  general  repertory  of  endowments, 
ibid,  trial  of  endowments,  82.  endowment  to  be  construed  favourably,  85. 
Augmentation  of  vicarages,  i.  84. 
Vicarages,  how  dissolved,  i.  90. 

Aqwebajalus,  the  parish  clerk,  why  so  called,  iii.  66. 

Archbishop,  whence  so  called,  i.  194.  antiquity  of  archbishops  in  England,  195. 
archbishop  of  Ctoterbury,  his  pre-eminence,  196.  ancientiy  had  primacy  over 
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Ireland,  197.  hif  style  and  title,  i&id.  archbishop  of  York  ancientlj  had  jorif* 
diction  oyer  Scotland,  Und,  his  style  and  title,  198.  precedency  of  the  arch- 
bishops, Md, 

Archdeacon,  division  of  dioceses  into  archdeaconries,  1.  195.  archdeacon,  who,  97. 
how  appointed,  96.  his  general  power,  iM. 

ArtAeSf  court,  i.  97.  dean  of  the  arches,  i.  106.  ii.  118. 

ArchipresMer,  who,  i.  98.  now  called  rural  dean,  99,  n. 

Arrest  in  tne  church  or  churchyards,  how  far  lawful,  i.  588.  clergyman  not  to  be 
arrested  in  attending  divine  service,  iii.  197.  of  the  body  of  one  deceased,  why 
illegal,  i.  259.  n.   S^  Burial. 

Articles,  the  thirty-nine,  established,  i.  99.  to  be  subscribed  by  parsons  to  be  or- 
dained deacons,  101.  by  persons  to  be  ordained  priests,  ibid,  by  persons  admitted 
to  benefices,  ibid,  by  the  heads  of  colleges,  105.  by  chancellors,  officials,  vicars 
general,  and  commissaries,  104.  by  lectures,  ibid,  by  curates  to  be  licensed,  ibid. 
li.  65.  by  schoolmasters,  L  104.  iiL  526.  whether  subscription  to  all  the  said 
articles  is  necessary,  i.  102.  in  what  sense  the  56th  article  is  to  be  subscribed 
onto,  104.  to  be  read  by  ministers  after  induction,  ibid,  penalty  of  opponng 
the  said  articles,  105. 

Articles  of  inquiry,  for  the  churchwardens' presentments,  L  404.  iv.  25. 

Assessmenty  for  the  repair  of  the  church.     See  Church. 

Assets,  what,  iv.  555.  by  descent, «-in  hand, — Icigal, — equitable, — real, — per- 
sonal, 555 — ^558. 

Assise,  writ  of,  what,  i.  58.  105. 

Atterbun/,  Dr.,  hb  contest  with  the  chapter  of  CarKsle,  H.  104. 

Attorney  exempted  from  being  churchwarden,  L  599. 

Audience,  court  of,  i.  106. 

Augmentation  of  small  livings  by  the  governors  of  queen  Anne's  bounty.  See  First 
fruits. 

Augustine  canons,  who,  il.  519.  Au^dne  friars,  524. 

Avoidance,  by  death,  i.  107.  by  resignation,  ibid,  by  cession,  ibid,  by  deprivation, 
108.  by  act  of  the  law,  ibid,  how  tried,  ibid. 


B 

Baking  on  the  Lord's  day,  ii.  415,  416* 
Balhs  and  headlands,  whether  tithable,  iii.  462. 
Banns  of  marriage,  publication  thereof  ii.  460. 

^Baptism,  of  infants,  i.  109.  public  baptism,  ibid,  whether  the  name  may  be  altered 
at  confirmation.  111.  sign  of  the  cross,  reason  thereof^  ibid,  private  baptism,  112. 
lay  baptism,  how  far  va&d,  1 15.  andendv  performed  b^  midwives,  ii.  515.  bap- 
tism of  those  of  riper  years,  i.  115.  of  the  children  of*^  papists,  116.  of  negroes 
in  the  plantations,  ibid,  fee  for  baptism,  117. 
Barren  land  improved,  when  to  pay  tithes,  iii.  415. 
Basin  for  the  offertory,  L  570. 

Baskett,  the  law  patentee,  his  case  against  the  University  of  Cambridge,  i.  496. 
Bastard: 

Who  shall  be  deemed  a  bastard,  L  118.  child  bom  out  of  lawful  matrimonr, 
ibid,  case  of  the  husband's  being  within  the  four  seas,  ibid,  where  non-access 
can  be  proved,  118,  1 19,  n.  where  husband  and  wife  consent  to  live  sqmrate, 
1 1 8,  n.  husband  impotent,  119.  issue  of  a  marriage  within  the  degrees  prohi- 
bited, 1 20.  child  bom  afler  a  divorce,  ibid.  cUld  ^ra  out  of  the  ^ng's  dOiegi* 
ance,  ibid,  child  bora  before  the  parents'  marriage,  ibid,  motiier  with  child  at 
the  husband's  death,  mafrying  again  before  the  mrth,  121 .  lime  within  which 
the  child  must  be  bom,  122,  n.  of  suppodtitious  births,  124.  writ  de  ventre  in- 
spiciendo,  125.  provisions  of  the  civil  law  in  this  case,  128.  other  consequences, 
151,  It.  under  a  devise  to  children  generally  a  bastard  cannot  share,  iv.  151. 
n.  (a)  marriage  of  bastard,  iL  449,  450.  459. 
Trial  of  bastar(fy,  L  128.  general,  by  the  bbhop,  ibid,  special,  by  the  country, 
ibid,  bastard  eigne  4*  mvSer  puisne,  150.  n. 
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Consequences  of  bastardy;  as  to  name,  i.  151 .  to  inheritance,  ibid.  8c  n.{b).  bas- 
tard dying  intestate,  who  shall  be  entitled,  iv.  234. 
Punishment  of  the  mother  and  reputed  father,  i.  132.  they  may  be  punished 
both  in  the  spiritual  and  temporal  court,  132,  n.  corporal,  pecuniary,  132. 
murdering  a  bastard  child,  154.  administering  a  potion  to  procure  abortion, 
ibid,  custody  of  a  bastard  child  belongs  to  the  mother,  133,  n. 
Beadle  of  the  vestry,  how  appointed,  iv.  9. 
Beam  gathered  by  the  hana,  how  tithable,  iii.  463.    whether  a  great  or  small 

tithe,  ibid. 
Beet,  how  tithable,  iii.  516. 
BM,  with  ropes,  to  be  provided  by  the  parish,  i.  135.  570.  374.  at  what  times  to 

be  rung,  135. 
Benedictine  monks,  ii.  516. 

Benefice,  what,  i.  136.  presentation  by  whom  and  how  to  be  made,  137.  exanuBa- 
tion  of  the  person  presented,  151.  refusal  of  the  person  presented,  156.  admis- 
-  sion,  163.  institution  or  collation,  164.  induction,  172.  requisites  after  induc- 
tion, 177.  within  what  time  to  be  performed,  178.  n. 
Benefit  of  cler^,  origin  thereof,  i.  185.  when  allowable,  188. 
BenUey,  Dr.,  his  case  concerning  the  deprivation  of  his  degrees,  i.  445,  6.  his  case 

against  the  bishoi)  of  Ely,  as  visitor  of  Trinity  college,  461. 
Bemardine  monks,  ii.  518. 
Bethlemites,  an  order  of  friars,  ii.  524. 
Bible,  to  be  in  churches,  i.  370. 
bidding  prayer,  before  sermon,  iii.  271,  S. 
Bier,  to  be  provided  by  the  parish,  i,  370. 
Bigamy,  i.  192.    See  Polygamy. 
Bishops: 

Ofarchbishops  and  bishops  in  peneral,  i.  194.  number  of  bishc^  in  England,  195. 
ageofpersonstobemadelnshops,  194.  their  precedency,  198.  bishop  univer* 
s^  incumbent  of  the  diocese,  196^ 
Form  and  manner  of  making  and  consecrating  archbishops  and  bishops,  i.  199. 
confirmation  of  bishops  elected,  form  and  manner  of  it,  205.  consecration  of 
bishops,  form  and  manner  thereof,  208.  translation,  208.  218.  benefices  va- 
cated on  promotion  to  a  bishopric,  211,  212.  consecration  of  foreign  bishops, 
21 1,  n.  may  be  deposed  or  deprived  for  dilapidations,  ii.  n.  (n). 
Residence  at  their  cathedrals,  i.  215. 

Their  attendance  in  parliament,  i.  212.  whether  they  sit  there  in  their  temporal 
capacity  only,  216.  whether  they  may  vote  in  cases  of  blood,  219.  whether 
they  shall  be  tried  by  the  lords  in  parliament,  or  b}^  a  jury,  223. 
Spiritualties  of  the  bishopric  in  the  time  of  vacation,  L  225. 
Temporalties  of  bishoprics  in  the  time  of  vacation,  i.  226. 
Archbishops'  jurisdiction  over  their  provincial  bishops,  i.  250. 
Of  suffi'agan  bishops,  i.  246. 
Of  coadjutors,  i.  249. 
Blasphemy,  how  punishable,  iii.  215. 
BUnd  man's  will,  iv.  60. 

Boat,  custom  for  the  panon  to  keep  one,  iii.  499. 
Bogo  de  Clate,  a  famous  pluralist,  L  57.  iii.  99. 
'  Bona  notabHia,  what,  iv.  232. 
Bond  debts,  in  what  order  of  priority  to  be  paid,  iv.  35S»  voluntary  bond  to  be 

postponed,  553,  4. 
Bond  of  resignation,  validity  thereof,  iii.  353—566.  form  of  the  same,  371. 
Bonhommes,  an  order  of  fiws,  ii.  525, 
Boniface,  archbishop,  his  arrogant  constitution,  ii.  342.  345. 
Books,  belonging  to  the  church,  i.  375,  6.  to  parochial  libraries,  ii.  409.  copies 
'    of  new  books  to  be  delivered  by  the  printer  to  the  use  of  the  public  libraries, 

i.  495. 
BoroT^h^English  lands,  custom  concerning  them,  iv.  465. 
Boscage,  what,  i.  250> 
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>  Boundaries  of  parishes,  how  to  be  tried,  iii.  63,  4.  how  to  be  ascertained  with 
respect  to  tithes,  479.  with  respect  to  church  rates,  i.  587. 

Bounty  of  queen  Anne  for  the  augmentation  of  small  livings.  See  First  fruUs 
and  tenths. 

Branding  in  the  church  or  churchyard,  i.  390. 

Bready  assize  of,  within  the  Universities,  i.  513. 

Briefs  J  manner  of  laying  the  same,  and  collecting  charity  thereupon,  i.  251. 
the  usual  expence  of  a  charity  brief,  253.  the  ordinary  amount  of  a  collection 
thereupon,  s^m/. 

Brigitiines,  an  order  of  nuns,  ii.  522. 

Broonty  whether  tithable,  iiL  473. 

BruerOy  what,  i.  255. 

Buggery y  punishment  thereof,  i.  254. 

Bully  custom  for  the  parson  to  keep  one,  iii.  499. 

Bull  of  the  Popey  what,  i.  255.  penalty  of  publishing  the  same,  ii.  35, 

Burgage-tenure  lands,  devisable  by  will,  iv.  435. 

Bunaly  original  of  burying  places,  i.255.  burying  in  the  church,  257.  in  Ijie 
churchyard,  258.  whether  a  burial  may  be  hindered  for  debt,  258.  &  ».  whether 
a  person  civiliter  moriuus,  or  under  an  attaint,  may  be  charged  at  the  suit  of 
his  creditors,  260.  what  persons  shall  not  have  christian  burial,  265,  6,  7. 
whether  a  person  attainted  of  treason,  dying  before  execution,  shall  have 
christian  burial,  260,  1.  burying  in  woollen,  262.  minister  not  to  refuse 
burial,  265.  information  grantable  for  refusal,  in  what  case,  i.  258,  n,  (fiy 
ringing  at  funerals,  268.  fee  for  burial,  ibid,  funeral  expences  to  be  paid  before 
other  debts,  271.  ofience  of  stealing  a  shroud,  ibid,  monuments  erected  in 
churches  or  churchyards,  272.  popish  burial,  273. 

Burning  in  the  handy  i.  190.  may  be  altered  by  the  judge  to  fine,  or  whipping, 
1 90,  n.  peers  have  their  do^  for  the  first  ofknce  without  burning,  192^  n. 
clergy  not  allowed  by  the  civil  law,  ibid. 

Burning  of  heretics  abolished,  iL  306,  7. 

C 

Calendar.    See  Kalendar. 

Calvesy  tithe  of,  iii.  498. 

Calumny y  oath  of,  iii.  6. 

Cambridge.    See  Colleges, 

CamerariuSy  in  the  religious  houses,  who,  ii.  53a 

Canon  lawy  what,  Pref.  p.xxi.  &  n. 

Canons: 
In  the  religious  houses,  whence  so  called,  ii.  519.  regular,  secular,  ibid. 
In  cathedrals.    See  Deans  and  Ch(q)iers, 

CantariOy  chantry,  what,  i.  295. 

Canterbury,  the  seat  of  an  archbishoprick,  i.  195. 

Capay  one  of  the  priest's  vestments,  i.  274. 

Cdfiial  oifences,  how  &r  subject  to  the  ecclesiastical  jurisdiction,  iL  SO. 

CapucMne  fnars,  a  rdi^ous  order,  iL  523. 

CarmeUte  friars^  a  religious  order,  ii.  524. 

CarihusianSy  an  order  of  monks,  ii.  517. 

Casmloy  one  of  the  priest's  vestments,  L  274. 

Catechismy  children  to  be  instructed  therein,  i.  274,  5. 

Cathedral:  origin  of  cathedrals,  L276.  difference  between  cathedral,  conventual, 
and  collegiate  churches,  ibid,  certain  forfeitures  for  the  repair  of  cathedrals,  277. 
cathedral  exempt  fi'om  the  archdeacon's  jurisdiction,  ibid,  elections  in 
cathedrals,  see  Elections;  how  the  first  fruits  of  the  revenues  thereof  shall  be 
charged,  283.  cathedral  the  parish  church  of  the  whole  diocese,  ibid,  acknow- 
ledgment pfud  thereunto  upon  that  account,  284.  bishop's  residence  tfaere^ 
find,  residence-of  the  dean  and  prebendaries,  ibid,  admiiustration  of  the  holy 
communion  there,  285.  preaching,  ibid,  lectures  in  cathedrals,  286.  halnts  to 
be  worn  there,  ibid,  visitation  thereof,  ibid,  ornaments  thereof  to  go  to  the 
successor,  t6idL.  cathedrals  of  the  new  fiMindation,  887.. 

M  M   2 


A  TABLE  OF 

Cathedrdtwumy  what,  L  28R.  

Caveat^  what,  i.  288.  how  far  conclinive,  23.  288.  ^ 

CeUerarius,  in  the  religious  houses,  who,  li.  550. 

Cessavit,  ii.  298 

Cessum  of  a  benefice,  what,  i.  107. 

Chalice  for  the  communion,  to  be  provided  by  the  parish,  i.  570. 

Vhancel,  whence  so  called,  i.  542.  repair  thereof  by  the  rector,  3SO.  sometimes  by 
'the  vicar,  551.  by  lay  impropriators,  ibid,  whether  lay  impropriators  can  be 
compelled  thereto  l^  sequestration,  551,  2.  case  where  there  are  several  im- 
propriators, 552.  bishop's  disposal  of  seats  in  the  chancel,  565.  impropriator's 
seat  in  the  chancel,  ibid,  vicar's  seat  in  the  chancel,  ibid. 

Chancellor,  who,  i.  289.  how  to  be  qualified,  290.  his  power  and  jurisdiction,  291. 
the  office  for  what  term  grantable,  294. 

Chancery,  what,  i.  295. 

Chapel,  when  so  called,  i.  296.  private  chapel,  ibid,  free  chapel,  298.  origin  of 

royal  free  chapels,  298,  9.  chapel  of  ease  under  a  mother  dhurch,  299.  chapel 

of  ease  with  augmentation  is  a  perpetual  cure,ii.  67.76.  endowment  of  chap^ 

i.  500.  their  dependance  on  the  mother  church,  500, 1.  by  payment  of  tithes 

'and  other  dues,  501.  by  the  inhabitants  repairing  at  set  times  to  the  mother 

church,  502.  by  oblations  there,  502,  5.  by  the  curate  swearing  obedience  to 

the  incumbent  of  the  mother  church,  505.  by  contributing  to  the  repair  of  the 

'  mother  church,  504.  how  to  be  repaired,  505.  how  to  be  supplied,  506.  how 

^governed,  ibid,  church  or  chapel  how  to  be  tried,  507.  repairing  public  and 

private  chapel  annexed  to  a  church,  556,  7.  chapel  rate,  587,  n. 

Chaplainship,  a  qualification  for  plurality,  iii.  101,  2.  for  non-residence,  297. 

Chapter.     See  Deans  and  Chapters, 

Charitable  uses,  commission  to  inquire  thereof,  i.  508.  the  course  of  proceeding 
-  therein,  508,  9,  &  n.  ofl^cies  to  charitable  uses,  509,  510,  511,  n. 

Charity  briefs,  the  manner  oflaj^ng  them,  L  251.  charges  of  obtaining  a  brief,  257. 
the  usual  amount  of  a  collection  thereupon,  ibid, 

Charles  the  First,  his  martyrdom.    See  Holidays, 

■  the  Second,  his  Restoration.    See  Holidays, 

Charter  house,  corruptly,  whence  so  called,  ii.  517. 

Chattels,  what,  iv.  297.  real,  personal,  ibid, 

Chauntries,  belonging  to  the  religious  houses,  i.  295.  ii.  529. 

Cheese,  tithe  of,  id.  507. 

Chesible,  one  of  the  priest's  vestments,  i.  274.  576. 

Chester,  administration  of  freeman's  goods  in,  iv.  456,  7. 

0iild-birth;  woman  dying  in  child-birth,  how  to  be  disposed,  i.518. 

Chorepiscopi,  who,  i.  246.  520. 

Chrisme,  the  holy  oil,  i.  520. . 

Chrisome,  what,  1.520. 

Christemng,    See  Baptism, 

Church: 
Founding  of  churches,  first  erection  thereof,  i.  67.  who  may  found  a  church,521r 

the  bishop's  licence  whether  necessary,  522. 
Consecradou  and  dedication  of  churches,  i.  67.  525.  church  to  be  endowed 
before  consecration,  524.  canons  injoining  consecration,  ibid,  time  of  con- 
secration, 525.  form  of  consecration,  526.  &c.  procuration  due  upon  c«a- 
secretion,  335,  re-consecration,  336,  feast  of  the  dedication  of  churcmes,  557. 
Chancel,  whence  so  called,  i.  542.  by  whom  to  be  repaired,  550.  seats  in  the 

chancel,  363^ 
He,  whence  so    called,  i.542.   a  private  prc^erty,  545.    to  go  with  the 

house,  544. 
Churchyard,  i.  544.  burying  therein,  256.  fence  thereof,  5#6.  trees  therein, 

547. 
Repair  of  churches,  anciently  by  the  bishops,  i.  550.  next  by  the  rectors,  ibid, 
finally  by  the  parishioners,  ibid,  repair  of  the  chancel  in  particular  by  the 
rector,  550,  i.  sometimes  by  the  vicar,  551*  by  lay  impropriators,  ibid, 
repauing  the  chancel  a  discharge  from  the  repair  of  the  church,  555.  repair 
of  a  chapel  of  ease  no   discharge   from  the  repair  of  the  church,  ibid. 
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Church  —  continued, 

churches  united,  how  to  be  repaired,  555.  ecclesiastical  judge  shall  cause 
the  repairs  to  be  made,  ibid,  no  prohibition  in  case  of  repairs,  356,  church- 
wardens' duty  therein,  357.  manner  of  obtaining  a  faculty,  where  something 
new  is  added,  ibid. 
Seats,  orifi^in  of  the  distinct  property  therein,  i.  358.  of  common  right  to  be 
repaired  by  the  parishioners,  ibid,  yse  of  the  seats  in  the  parishioners,  ibid^ 
bishops  to  dispose  of  the  same,  359.  churchwardens'  power  to  dispose  of 
the  same,  ibid,  reparation  necessary  to  make  a  title,  360.  seat  not  to  go  to 
a  man  and  his  heirs,  ibid,  seat  may  be  prescribed  for  as  belonging  to-  an 
house,  361.  and  not  as  belonging  to  the  land,  362.  bishop's  disposal  of  seats 
in  the  chancel,  363,  impropriator's  seat  in  the  chancel,  ibid,  vicar's  seat 
in  the  chancel,  ibid,  seats  pulled  down,  what  shall  become  of  the  materials, 
364.  rights  to  seats  where  triable,  366. 
Goods  and  ornaments  of  the  church;  ordinary's  care  therdn,  i.367.  church- 
warden's care  therein,  368.  communion  table,  t6«/.  pulpit,  ibid,  readins  desk, 
surplice,  font,  chest  for  alms,  369.  bason  for  the  onertory,  chalice  and  other 
vessels  for  the  communion,  370.  bells,  bier,  bible,  Und.  common  prayer  book, 
book  of  homilies,  register  book,  371.  table  of  d^rees,  ten  commandments, 
sentences,  monuments,  372.  images,  other  goods  and  ornaments,  374.  who 
hath  the  property  in  the  goods  of  the  church,  377. 
Rate,  to  be  made  at  a  vestry  meeting,  i.  378.  a  personal  charge  in  respect  of 
the  land,  Und.  whether  there  shall  be  two  rates,  one  for  the  fabric,  and  the 
other  for  ornaments,  379.  to  be  charged  with  equality,  380,  1.  lands  lying 
in  another  parish  how  to  be  charged,  381.  how  to  be  charged  where  the 
boundaries  of  the  parish  are  not  known,  387.  tenant  to  be  charged  and  not 
the  lessor,  382.  in  what  case  the  founder  of  a  church  or  others  may  be 
exempted,  383.  hall  of  a  company,  whether  chargeable,  384.  manner  of 
\?kyvag  the  assessment,  384.  form  of  the  assessment,  385.  appeal  against  the 
assessment,  ibid,  levying  the  assessment,  385 — 7.  court  of  ku^s  l^nch  will 
not  grant  a  mandamus  to  make  a  church  rate,  386,  it. 
Churches  not  be  profaned;  arrest  in  the  church  or  churchyard,  i.  388.  fsdrs  and 
markets,  389.  temporal  courts,  plays,  ibid,  feastings,  musters,  brawling,  390. 
striking,  391 .  drawmg  a  weapon,  392.  robbing  of  churches,  393.  sanctuary,  394. 
Way  to  the  church,  may  be  hbelled  for  in  the  spiritual  court,  i.  395.  may  be 

sued  for  in  the  temporal  courts,  396.  repairing  it,  395,  6,  n. 
Resorting  to  church,  ii.  168,  9,  170.  317,8.  iii.  232 — 236.  and  see  tit.  Dinenter 
and  Papist. 
Church  of  England,  constitution  thereof,  i.  396.  the  king  to  be  of  the  church 
of  England,  his  oath  to  maintain  it,  397.  penalty *of  derogating  from  the 
church,  ibid. 
Churching  of  women  ;  women  to  be  veiled,  i.  318.  fee  for  churching,  319. 
Church  scot,  what,i.  398. 

Churchwardens,  their  origin,  i.  398.  who  are  exempted  from  being  churchwardens, 
399.  choosing  churchwardens,  401,  &  n.  403.  n.  refusing  to  act,  403.  ordinary 
refusing  to  swear  them,  405.  churchwardens  how  far  a  corporation,  408,  n.  their 
presentments,  ibid,  to  be  framed  on  articles  of  inquiry,  iv.  23.  to  be  made  upon 
oathyibid.  how  far  it  may  be  safe  to  present  on  common  fame,  24.  their  duty  as  to 
sundiy  temporal  matters,  i.  408, 9.  whether  one  churchwarden  can  release,  410. 
how  long  they  shall  continue  in  their  office,  ibid,  manner  of  their  accountin^^  411. 
as  overseers,  41 1,412,».  account  when  settled  final,  41 2.  jurisdiction  of  spuitual 
court  therein,  41 3,  n.  cannot  bring  an  action  after  their  office  is  expired,  413. 
but  their  successors  must  do  it,  £id.  yet  they  may  be  relieved  in  c^quity,  414. 
their  protection  by  the  law  in  the  due  execution  of  their  office,  415.  their  duty 
under  certain  statutes,  41 5,  n. 
Churchyard,  origin  thereof,  1. 344.  fence  of  the  churchyard,  by  whom  to  be  re- 
paired, 346.  trees  growing  in  the  churchyard,  who  hath  the  property  therein,  347. 
dstertians,  an  order  of  monks,  ii.  518. 
Citation,  wh^ty  L  415.  form  thereof,  416.  by  whom  to  be  executed,  ibid,  in  what 
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manner  to  be  executed,  417.  citation  vHt  ei  modit,  418 .  citing  out  of  the  <iio* 
ce8e,41 9.  return  of  the  citation,  427.'  fee  for  a  citation,  429. 

CUiety  denominated  from  the  bishops'  sees  therein,  i.  276. 

CivU^aw^  the  constituent  parts  thereof,  Pref.  page  xi. 

Clandestine  marria^,  voia.  ii.  472.    See  Marriage, 

C^r&i  benefit  o(  its  origin,  i.  185  &  n.    See  BentfitofGergy. 

Clergymen  not  bound  to  serve  in  a  temporal  office,  iii.  194.  not  restrained  from 
serving  in  a  temporal  office,  t^irf.  not  obliged  to  serve  in  war,  196.  no^  bound  to 
appear  at  the  torn  or  leet,  ibid,  not  to  be  arrested  in  attending  divine  service, 
197.  penalty  on  laying  violent  hands  on  a  derk,  198.  may  have  the  b^efit  of 
deivy  more  than  once,  200.  exempted  from  serving  on  juries,  ibid,  their  spiri- 
tualpossessions  protected  from  diitrrases,  200 — 202.  how  hx  sulyect  to  taxes 
and  other  pubhc  charges,  200 — 205.  their  apparri  regulated  by  canon,  205. 
restrained  from  drunkenness  and  gaming,  208.  how  far  permitted  to  use  recre- 
ations, 208,209.  in  what  cases  they  may  take  to  farm,  or  traffic,  910.  may  be 
deprived  for  incontinency,  ii.  405.  anciently  prohibited  to  marry,  452. 

OCrritofaparish.    See  Pariih  Oerk. 

Clocks  in  the  church,  i.  374. 

CUjver  grass,  a  great  tithe,  iii.  442.  seed  thereof  a  small  tithe,  469. 

Oumacks,  an  order  of  nuns,  ii.  52 1 . 

Coadjutort,  to  bishops,  their  offic6  and  dignity,  i.  249.  to  incumbents,  429, 

Codicil  to  a  will,  what,  iv.  109  &  n.  form  thereof,  497. 

Citmetery,  whence  so  called,  i.  344. 

Collation  to  a  benefice,  what,i.  164.  difierence  between  collatioii  and  instkution, 

164.  170. 

CoUegety  Imr  corporations,  i.  431,  charters  granted  to  the  Umvenities  confirmed 
by  act  of  parliament,  431— 454.  jurisdiction  where  one  of  the  parties  is  a  mem- 
ber of  the  university,  434.  how  far  it  extendeth  to  criminal  oflences.  436.  ex- 
tendeth  not  to  freehold  438.  whether  the  king^s  courts  may  interfere  where  a 
visitor  is  specially  appointed,  439  &n. — 459.  rules  and  examples  as  to  the  inter- 
ference of^the  lung  s  courts  by  mandamus  to  obtain  the  ends  of  justice,  and  to 
compel  a  visitor  to  act,  459—^61  n.  return  of  a  visitor  by  affidavit,  460.  visitor 
roust  pursue  his  power,  otherwise  he  will  be  prohibited,  461.  case  where  a  per- 
son to  be  visited  happens  also  to  be  a  viator,  462, 3,  &  n,  where  it  is  ctisputed, 
whether  a  person  is  visitor  or  not,  the  king's  courts  are  to  determine  it,  463'  &c 
the  archbishop's  general  power  of  visitation,  478.  collies  how  fiur  affected  by 
the  statutes  of  mortmain,  482  &  483  n.  college  leases,  483.  ccnnmissions  of 
pious  uses  extend  not  to  colleges,  ibid,  elections  in  colleges,  ibid,  pr^erence 
gjiven  to  founder's  kinsmen,  485, 6,  &c.  persons  elected  to  subscribe  the  declara- 
tion of  conformity,  491.  heads  of  collies  to  subscribe  also  the  thirty-nine  arti- 
cles and  the  book  of  common  prayer,  &id.  and  all  of  them  to  take  the  oaths  and 
make  the  subscriptions,  as  other  persons  qualifying  for  offices,  492.  common 

J)rayer  in  colleges  may  be  used  in  latin,  493.  common  prayer  before  sermons  or 
ectures,  ibid,  cuvine  service  in  general,  the  holy  communion,  surplices  and  hoods 
on  solemn  days,  494.  oaths  to  be  taken  on  admission  to  degrees,  ibid,  stamp 
duties,  495.  copies  of  new  books  to  be  delivered  by  the  printers  to  their  use,  tftia. 
priviWe  of  pnnting  495 — 502.  books  bequeathed  to  tbem,  502,  n.  almanacks, 
^nd.  Universities  to  present  to  popish  livings,  502.  title  for  orders,  503.  mav 
erant  licence  to  preacn,  ibid,  how  far  being  conversant  in  the  univernty  shall 
dispense  with  non-residence,  ibid,  what  degrees  are  requisite  for  plurality,  504, 
&  n.  first  fruits  and  tenths  in  colleges,  505.  physicians  and  surgeons,  ibtd,  jus- 
tices of  the  peace  in  the  universities,  ibid,  assize  of  bread,  506.  taverns  and  ale- 
houses, 507,  &c.  carriage  of  letters,  511.  distillers  setting  up  trades  there^tdu^. 
soldiers  setting  up  trades,  512.  persons  not  free  of  the  city  or  town  selling 
goods  therein,  ilnd.  exempted  fi*om  purveyance,  513.  stage  plays  not  to  be 
acted  therein,  ibid,  exempted  from  serving  in  the  militia,  514.  how  far  exempted 
from  the  land-tax,  514.  auty  on  houses  and  windows,  ibid,  duty  on  offices  and 
pensions,  ibid,  how  far  liable  to  the  repair  of  the .  highways,  515.  duties  on 
paper,  ibid. 
Colonies^  wills  there,  iv.  237, 8. 
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CoAlf,  tithe  of,  iii.  498. 

Commandriet  in  the  reli^ous  houses,  what,  ii.  528. 

Commemoraiioru,  what,  li.  1. 

Commendamy  what,  ii.  1 .  restraints  of  commendam,  2.  benefice  vacated  by  accept- 
ance of  a  bfshoprick,  S.  but  the  avoidance  may  be  prevented  by  a  commendain, 
ibid,  whether  a  bishop  may  have  a  commendam  in  nis  own  diocese,  4.  for  what 
time  a  commendam  may  be,  6.  how  far  the  king^s  right  to  present  is  served 
thereby,  7.  continuation  or  renewal  of  a  commendam,  Md,  resignation  of  a 
commendam,  8. 

Comnusstay,  who,  ii.  8.  how  to  be  qualified,  i.  290.  his  jurisdiction  and  power,  291. 
the  office  for  what  term  grantable,  294. 

Commiuum  of  pious  uses,  manner  of  issuing  the  same,  i.  508.    See  C^aritakle  iuet. 

Commission  of  review,  when  granted,  i.  65,  &  n. 

Common  appurtenant,  how  fiur  covered  by  a  modus  for  tithes,  iii.  427. 

Common  fame,  presentment,  thereupon,  iv.  24. 

Common  law,  what,  Praef.  page  xxxvi.  general  superintendency  thereof  over  the 
ecclesiastical  jurisdiction,  i.  459 — 461,  n.  ii.  51. 

Common-prayeriook,  i.  371.  liturgy  before  ihe  aets  of  uniformity,  iii.  257.  estab- 
lishment of  the  book  of  common-prayer,  256.  by  the  act  of  unifbnnity  of 
2Ed.VI.  237.  ofthe5&4Ed.VI.259.  of  the  5E!d.  VI.  240.  of  the  lEl.241. 
of  the  15  &  14  C.  II.  245.  books  of  common  prayer  to  be  provided  in  every 
parish,  248.  declaration  of  assent  thereto,  249.  subscription  and  declaration  of 
conformity,  251.  penalty  of  contemning  or  not  using  tne  comraon-prayer,  254. 
penalty  of  being  present  at  any  other  form,  259. 
'  CVnumtmiofi.    See  LonTs  Supper, 

Ornimtimoft  table,  to  be  in  churches,  i.  568.  how  to  be  ordered,  and  kept,  ii.  426. 

Commutaiion  of  penance,  what,  iii.  77.  commutation  money  how  to  be  disposed  of, 
80.  See  Penance. 

Composition  real,  for  tithes,  what,  iii.  457. 

Concubinage  of  the  clergy,  pardy  connived  at  in  ancient  times,  ii.  455. 

Cmtfession,  minister  not  to  reveal  things  made  known  to  him  in  confisssion*  ii.  9.  of 
women  in  child-bed,  iv.  24, 25. 

Coitfirmation,  how  often  to  be  held,  ii.  9, 10.  at  what  time  children  shallbebrought 
to  be  confirmed,  10.  minister's  duty  therein,  ibid,  godfathers  and  godmothers  in 
confirmation,  10, 1 1.  whether  the  name  may  be  altered  at  confirmation^  11. 

Conformity.    See  Common-prayer4H)ok. 

Conge  d^^re,  what,  i.  202.  ii.  1 1. 

Comes,  tithe  of,  iii.  514.  whether  they  shall  go  to  the  heir  or  executor,  iv.297. 

Consanguinity,  prohibiting  marriage,  ii.  459.  a  cause  of  divorce,  499.  See  Marriage. 

Consecration  of  churches,  i.  525.  See  Church;  of  an  archbishop  or  bishop,  208. 
See  Bishops. 

Consistory  court,  what,  ii.  12. 

ConftdtiOion,  writ  of,  what,  ii.  12.  in  what  cases  grantable,  12 — 17. 

Comentious,  jurisdiction,  what,  i.  292. 

Conventicle.    See  Dissenters. 

Conventual  friars,  a  religious  order,  ii.  525. 

Convocation,  before  the  conquest,  ii.  18.  after  the  conquest,  till  the  rdgn  of  Ed.  I., 
20.  from  Ed.  L  to  Hen.  VIII .,21.  the  act  of  submission  of  the  25  Hen.  VIII.,  24. 
election  of  members,  25.  their  number,  26.  two  houses,  ibid,  privilege,  ibid. 
whether  they  may  vote  by  proxy,  27.  their  general  power,  ibid,  no  pow^  U> 
bind  the  temporalty,  ibid,  nor  against  the  law  of  the  land,  28.  i^ppeal  to  the 
convocation,  ibid,  time  of  their  sesaon,  ibid,  thdr  decline,  28 — SO. 

Coparceners,  who,  L 1 6 . 

Cope,  one  of  the  priest's  vestments,  i.  274.  576.  iL  50. 

Copyhold,  how  far  devisable  by  will,  iv.  65.  a  previous  surrender  gjeoemiiy  neces- 
sary, ibid. 

Coqtdnarius,  in  the  religious  houses,  ii.  551 . 

Com,  in  what  manner  tithaMe,  ai.  461.  corn  growing,  deposable  by  wiJl,  iv.72.  ia. 
what  case  it  ^all  go  to  the  heir,  and  when  ta  the  executor,  171. 999. 

Corody,  what,  ii.  30. 
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Corpt  of  a  prebend,  what,  ii.  90. 

Corte  present,  YfhdX^  ii.  563. 

CotU,  ID  what  cases  executors  and  administrators  shall  not  be  liable  to  pay  costs, 
IT.  520, 

Council,  general,  national,  provincial,  diocesan,  ii.  18, 19.  iiL  597.    See  Synod. 

Courts y  origin  of  the  ecclesiastical  jurisdiction  in  eeneral,  ii.  31.  origin  thereof  io 
this  realm  in  particular,  Und,  first  conjoined  wim  the  temporal,  52.  William  the 
Conqueror's  diarter  of  separation,  33.  papal  incroachments  after  the  conouest, 
35.  opposed  by  the  statutes  of  provisors,  36.  abolished  in  the  reign  ofkin^  Henry 
VIII.  and  the  king  declared  to  be  the  fountain  of  jurisdiction,  38.  appomtment 
of  officers  in  the  ecclesiastical  courts,  41.  courts  where  to  be  kept,  47.  manner 
of  proceeding  in  the  ecclesiastical  courts,  48.  their  seal  of  office,  tbid.  trial  of 
temporal  incidents,  49  &  n.  concurrent  jurisdiction,  ibid,  no  jurisdiction  incases 
capital,  50.  authority  of  their  sentence,  ibid,  general  superintendency  of  the 
common  laws,  51.  « 

—  Court  of  arches,  i.  97. 

■'  of  audience,  i.  106. 

— —  Consistoiy  court,  ii.  12. 
— —  of  delegates,  ii.  1 40. 

Faculty  court,  ii.  262. 


jCourts  temporal,  not  to  be  held  in  the  church  or  churchyard,  i.  38  9« 

Cross  in  baptism,  reason  thereof,  i.  1 1 1,  1 1 2. 

Crutched  fnars,  a  religious  order,  iL  524. 

Culdees,  an  order  of  monks,  ii.  519.. 

Curates,  ambiguous  signification  of  the^  word,  ii.  54.  iii.  44.  ori^n  of  curaCe» 
in  chapels  of  ease,  iL  55.  stipendiary  curacies,  €5,  tu  78.  origin  of  per* 
petual  curacies,  i.  77,  n.  78.  iL  55  &  n,  A  perpetual  curacy  is  not  an  eode^ 
siastrcal  benefice,  ii.  55,  n.  unless  augmented,  76.  power  of  appointing  and 
removing  curates,  i.  506.  ii.  55  &  n.  153.  form  of  the  nonunation  of  an 
assistant  curate,  ii.  56.  of  a  curate  of  a  chapel  of  ease  or  perpetual  curacy, 
57, 58.  who  entitled  to  nominate  such  curate,  57,  n.  a  perpetual  curate,  Hid.  and 
see  76  &  n.  whether  a  mandamus  or  bill  will  lie  to  amnit  a  curate,  58 — 61  &  n, 
76  &  It.  licence,  requisites  for  obtaining  it,  viz,  nomination,  orders,  testimonial, 
oaths,  subscriptions,  61 — -64.  requisites  after  licence  obtained,  tfiz,  oath  of 
obedience,  declaraticvi  of  assent  to  the  book  of  common  prayer,  to  the  thirty- 
nine  articles,  to  take  the  oaths  of  allegiance,  supremacy,  and  abjuradoD, 
64—67.  none  to  8erve  more  than  one  church  or  chapel  in  one  day,  67.  their 
•alary,  how  recoverable,  55  n,  61,  &c.  their  rendence,  74.  how  removable, 
74,  &c.  chapels  of  ease  and  perpetual  curacies  augmented,  77. 

Custom,  not  tnable  in  spiritual  court,  L  49.  n.  iii.  221.  concerning  tithes,  what,  iii» 
431. 

—  of  distribution  of  intestates*  effects,  iv.  434.  within  the  city  of  London  in 
particular,  441.  and  see  London;  the  province  of  York,  452.  the  prindpality  of 
Wales,  477.  and  see  Prescription, 
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Dalmalica,  one  of  the  priest's  vestments,  L  376.  ii.  78. 

Darrien  presentment,  assize  of,  L  30.  ii.  78.  iii.  276. 

Deacon,  ordination  of,  iii.  38,  9. 

i)eqf  and  dumb  person,  whether  he  may  make  a  will,  iv.  60, 

Deans  and  Chapters: 
Of  deans;  original  of  deanries,  ii.  80.  several  kinds  of  deans,  79.  cathedral 
dean,  who,  80.  deans  how  appointed,  82.  deanry  held  in  commendam,  ibid, 
deanry  a  sineciure,  ibid,  whether  it  may  be  a  lay  office,  83,  4,  n.  deanry 
a  dignity,  84.  possessions  belonging  to  deanries,  84.  dean  to  visit  the 
chapter,  86.  dean  may  make  a  deputy  or  subdean,  ibid,  residence  of  deans, 
ibid,  dean's  ecclesiastical  duty,  ibid,  profits  of  a  deanry  during  the  va- 
cation ibid. 


THE  PRINCIPAL  MATTERS. 

Deans  and  Chapters  —  continued. 
Of  chapters;  chapter,  what,  ii.  87.  chapter  without  a  dean,  ibid,  in  some  places 

two  chapters,  ibid,  capacity  to  take  or  purchase,  87,  8. 
Of  the  several  members  of  the  chapters,  in  their  sole  capacity,  as  canons  and 
prebendaries,  difierence  between  prebend  and  prebendary,  ii.  88.  prebend  what, 
ibid,  canonry,  what,  ibid,  two  kinds  of  prebendaries,  ibid,  preDendarv  how 
appointed,  89.  none  to  have  two  prebends  in  one  church,  89,  90.  whether 
a  prebend  is  a  lay  fee,  90.  concermng  their  separate  possessions,  ibid,  how  to 
be  charged  to  the  land-tax,  90,  1.  prebend  a  sinecure,  91.  residence  of  pre- 
bendaries, ibid,  their  courses  of  preaching,  ibid,  profits  of  a  prebend  during  the 
vacation,  92.  prebendary  liable  to  dilapidations,  ibid. 
Of  the  dean  and  chapter  as  one  body  aggregate,  their  incorporation,  ii.  95. 
their  dependency  on  the  bishop,  ibid,  tneir  jurisdiction,  95,  4.  grants  made 
to  them,  94.  how  far  they  are  guardians  of  the  spiritualties,  ibid,  present- 
ation to  one  of  their  own  body  to  a  benefice,  Md,  whether  a  surrender  of 
their  lands  doth  dissolve  the  corporation,  94,  5.  of  the  deans  and  chapters 
of  the  jkevr  foundation,  95,  &c.  of  election  by  dean  and  majority  ot  the 
chapter,  115 — 117.  of  mandamus  to  compel  such  election,  117,  n. 
Of  deans  of  peculiars,  without  jurisdiction,  n.  118.  without  a  chapter,  ibid. 
Of  rural  deans,  i.  tit,  Archipresdi/ter,  antiquity  of  the  office,  ii.  119.  apportioning 
their  districts,  ibid,  appointment  t>f  rural  deans,  120.  their  oath  ot  office,  121. 
their  holding  rural  chapters,  121,  2,  3,  their  attendance  at  the  bishop's 
visitation,  12.7.  their  judicial  and  other  authority,  125,  4.   continuance  in 
their  office,  124.  their  disuse,  125. 
Death's  part,  what,  in  relation  to  the  distribution  of  the  effects  of  the  deceased, 

iv.  438. 
Debts  of  the  deceased,  in  what  course  and  order  to  be  paid,  iv.  338.  541. 
Declaration  of  rights,  at  the  Revolution,  iii.  585,  &c. 

Decree  in  equity,  eaual  in  the  course  of  payment  to  a  judgment  at  law,  iv.  551. 
Dedication  of  churches  to  some  of  the  saints,  i.  537.  feast  of  the  dedication,  ibid. 

origin  of  fairs  thereupon,  540. 
Deer,  tithe  of,  iii.  514.  whether  they  go  to  the  heir  or  executor,  iv.  297. 
Defamation,  may  be  either  by  words  spoken  or  in  writing,  distinctions  ariang 
therefrom,  ii.  126,  ti.  cognizable  in  the  ecclesiastical  courts,  126  &  n.  not  for 
matters  temporal,  126,  n.  127.  not  for  matters  spiritual  mixed  with  temporal, 
128.  but  for  spiritual  matters  only,  126,  n,  129.  in  what  case  action  at  law  will 
lie  for  words  charging  a  crime  merely  spiritual,  151,  132,  &  n.  words  spoken 
of  a  clergyman,  153  &  n.  134,  n.  words  spoken  in  London,  150,  n.  134.  matters 
given  in  evidence,  156.  in  what  time  the  suit  must  be  commenced,  ibid,  in  what 
case  the  defendant  may  justify,  157.   case  where  there  are  mutual  defamations, 
ibid,  whether  the  husband  can  release  the  wife's  suit,  158.  whether  he  can 
release  the  costs,  ibid,  sentence  for  defamation,  ibid,  execution  of  the  sentence, 
ibid. 
Degradation,  form  and  manner  thereof,  ii.  139. 
Degree  of  kindred,  different  ways  of  computing  the  same  by  the  civil  and  canon 

laws,  iv.  404. 
Degrees,  archbishop's  power  of  conferring  the  same,  ii.  165.  &  n. 
Delegates,  court  of,  ii.  140.  appeal  to  the  sam^,  i.61.  manner  of  obtaining  a  com- 
mission of  delegates,  63. 
Deposition  from  the  ministry,  form  and  manner  thereof,  ii.  140. 
Deprivation,  manner  of  procedure  therein,  ii.  141.  causes  of  deprivation,  141— 

145,  n. 
Devise.    See  Wills. 
ZHgnity,  u.  84,  fi. 

Duapidations,  one  cause  of  deprivation,  ii.  144,  n.  152,  n.  in  what  manner  to  be 
estimated,  ii.  146,  7,  &  n.  by  cutting  trees  and  digging  mines,  146,  7,  n.  within 
what  time,  148.  whether  dilapidations  shall  be  preferred  before  debts,  ibid,  mi- 
nisters to  keep  their  edifices  in  good  repair,  on  pain  of  sequestration,  148,  9. 
fraudulent  alienations  of  goods  to  dcieat  dilapidations,  151,  2.  dilapidations 
where  to  be  sued  for,  155  &  n.  whether  perpetual  curates  ai*c  liable  to  dila- 
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pidadons,  155,  4.  the  last  incumbent  (or  his  executors)  chargeable  wkh  the 
whole  dilapidatioDs,  154. 

Dnmuory  letters  for  orders,  by  whom  to  be  granted,  iii.  55.  to  what  perBont,  57. 

Diocese,  boundaries  thereof  how  to  be  ascertained,  iL  1 57.  how  lar  one  bishop 
may  act  in  the  diocese  of  another,  1 58.  clergymen  living  in  one  diocese,  and 
beneficed  in  another,  how  to  be  proceeded  against,  ibkU 

Ditpeiuatum,  by  the  pope  abolished,  iL  158.  transferred  to  the  archbidiop  of 
Canterbury,  159.  manner  of  granting  the  same,  159,  160.  in  what  cases  to  be 
confirmed  by  the  crown,  160.  fee  for  the  same,  162.  royal  di^peosatioiis,  164. 
archbishop's  power  of  conferring  degrees,  165  &  «.  bishop's  powo*  of  dispeD- 
sations,  165. 

jDUpetumg  power  of  the  Crown,  abolished,  iii.  588. 

Diueniert: 
Laws  against  dissenters  before  the  act  of  toleradon,  ii.  166.  coooemnig  absence 
firom  church,  168 — 170.  (re<]uenting  conventicles^  170,  &c  coocemiiig  die 
sacrament,  177.  of  prosecutions  against  corporators  not  having  taken  the 
sacrament,  177 — 180, «.  several  duabilities,  178.  children  sent  bejond  sea, 
180.  laws  against  quakers  in  particular,  181.  against  anabaptists^  185. 
How  htr  mitigated  by  the  act  ot  toleration,  and  other  acts^  ii.  166,  s.  1S4.  ftc 
of  mandamus  to  admit  or  restore  dissenting  teachers,  L  SOi,  n,  n.  IJg  1»4  &a. 
of  the  exemption  of  dissenters  from  serving  corporate  offices;  906— S90. 
817,11. 

Ditiribtiikm  of  intestate's  effects,  iv.  592.  sfuritnal  court  cannot  coaopel  &- 
tribution  where  there  b  a  will,  595.  where  one  only  can  take,  396.  whether  id 
m&nt  m  venire  sa  wtere  can  take,  597,  451.  wb^her  cohcveMcs  shall  fanag 
into  hotchpot,  597.  whether  the  heir  in  borough-english,  598.  advaaoeBcnt, 
what  shall  be  deemed  such,  598,  9.  whether  graDddiikiren  shall  bring  mto 
hotchpot,  405.  who  shall  be  deemed  next  of  kiiMred,  404.  dc^grees  of  kindrad, 
by  the  avil  and  by  the  canon  law,  404,  5.  of  die  mrccwion  of  dieiinifanHj 
405,  Sec  411.  of  ascendants,  415,  &c  of  collaterals,  4801,  See.  hAer  kov 
hr  indtled,  415,  414.  grand&ther,  414,  415.  brothers  and  sistefi^  in  exdosioa 
of  the  grand&ther,  416.  half  blood,  422.  brothers*  and  sisters'  chikiren,  494. 
difierence  between  the  statute  of  distributioos  and  the  civil  law  in  tins  re- 
spect, 485,  a.  the  husband's  title  to  the  wife's  effects,  425,  brothers  and  mUn 
to  share  with  the  mother,  428.  custom  of  distribution  in  particular  pboa^  See 
Ctuiom,  Lomdom, 

DuimtbmMcry  *<^  presenting,  what,  L  1 5. ». 

Dkoreey  ruises  jf  divorce,  iL  496.  a  mmemioj  as  for  consai^^uinity,  affinity,  im- 
pubeity,  firigidity,  499,  50O.  sodomitical  practices,  499, «.  a  tkoro  ci  Mr»«,asfor 
adultery,  cruelty,  501,  &  n,  divorce  not  to  be  on  the  sole  confession  of  the 
parties,  505,  4.  what  shall  be  deemed  a  compensation  of  the  crime,  S05. 
sentence  of  divorce  how  to  be  pronounced,  iU.  wife's  costs  to  be  paid  by  the 
husband,  505,  6. 

Doctors  Comwums,  iL  2S1. 

Dommsctmsy  an  order  of  friars,  iL  522. 

Domatio  causa  Bior<i»,  what,  ii.  221.  iv.  lia 

Domativcy  what,  iL  222.  original  of  donatives,  222.  of  what  kind  of  benefices  or 
dignities,  iM.  form  of  a  donation,  223.  eftct  of  a  dooation,  284.  how  &r  the 
dcNiee  must  qualify  as  other  clerks  promoted,  284 — 226.  donative  within  die 
statutes  of  simony  and  plurality,  227.  HL  358.  whether  a  donative  umj  lip«, 
U.227.  how  fiu-  exempt  from  the  ordinary's  juriscfiction,  887 — 889.  bov 
affected  by  the  augmentation  of  queen  Anne's  bounty,  229.  -goes  to  the  heir  and 
not  the  executor,  250.  how  far  of  temporal  cognizance,  Hid,  how  extia- 
guished,  251.  rescuing,  see  Scssgnaiiom. 

Dmiie  cumpiamiy  (improperly  tormed  DomSie  fmmrreiy)  what,  iL  831.  manner  of 
proceeding  therein,  1. 159. 

Drammg  a  weapon  in  the  church  or  churchyard,  L  592,  3. 

DrmalewtcsSy  punishment  thereof,  iL  232 — ^237. 

IMtcanriy  Dr.,  his  propobal  ior  pubhslwig  a  general  repertory  of  the  endowments  of 
Yiaur^^te^  i.  »o — iya. 

IMtcisy  tithe  oi;  iiL  155. 
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Dumb  persons,  marriage  of,  ii.  450.  whether  they  may  make  a  will,  iv.  60. 
Duplex  querela,  what,  i.  159.  ii.  231. 

£ 

Easter^  to  be  regulated  according  to  the  new  style,  ii.  350. 

Ecclesia  non  tolvU  decimas  ecclesuBy  iii.  415,  n. 

Eggty  tithe  of,  iii.  515,  516. 

Election,  canonical,  nature  of,  L  151.  to  be  free,  277.  within  what  time  after  the 
vacancy,  279.  absent  electors  to  be  cited,  280.  whether  they  may  make  a 
proxy,  ibid,  manner  of  taking  the  votes,  281.  case  where  the  votes  are 
equal,  282.  majority  of  legal  votes,  what,  281,  2.  majority  to  be  of  die  whole 
number,  2S\  &  n,  right  of  election,  Z33^  n.  of  churchwardens,  i.  401«— 405. 
See  Deans  and  Chapters,  iv.  5.  Hospitals,  4. 

Eleemosynarius,  in  the  religious  houses,  who,  ii.  550. 

Elopement,  how  far  the  husband  in  such  case  is  answerable  for  debts  contracted  by 
the  wife,  ii.  508,  &c.    See  further  Marriage. 

Ember  days,  what,  iL  515. 

Erewutes,  an  order  of  friars,  ii.  524. 

Escuage,  what,  ii.  20. 

Essoin,  of  divers  kinds,  i.  28.  ii.  257,  8,  &  n. 

Eve,  or  vigil,  whence  so  called,  i.  557.  fasting  thereon,  ii.  513. 

Evidence,  one  witness  how  far  evidence,  ii.  258.  how  many  witnesses,  and  of  what 
sort  reauisite  to  a  will,  iv.  79 — 105.  parol  extrinsic  evidence  not  admitted  in 
constnung  wills,  151,  &c.  depositions  and  sentence  in  the  spiritual  court  how 
far  evidence,  iL  240.  probate  of  a  will  how  far  evidence,  ibid,  letters  of  administra- 
tion, iv.  292.  cross^xamining,ii.  241.  confronting,  re-examining,  t^u/.  expences 
of  the  fatnesses,  241,  2. 

Examination,  of  persons  to  be  ordained,  iii.  34.  of  a  clerk  before  institution,  i.  1 51 . 

Exchange,  of  glebe  lands,  ii.  501.   of  benefices,  242,  5. 

Excommunication,  lesser,  ii.  245.  greater,  t^.  ipso  facto,  244.  body  corporate 
cannot  be  excommunicated,  ibid,  excommunicated  person  deprived  of  christian 
communion,  Qnd.  to  be  kept  out  of  the  church,  245.  to  be  publicly  denounced 
every  six  months,  ibid,  disabled  to  bring  an  action,  246.  may  not  be  presented  to 
a  benefice, — nor  be  an  advocate, —  nor  a  witness,  — whether  he  may  be  ajuror, 
— whether  he  may  have  the  benefit  of  clergy, — whether  he  may  make  a  will,  247. 
whether  he  may  be  executor,  247,  8.  sh^  not  have  christian  burial,  248.  con- 
cefning  the  writ  of  excommunicato  capiendo,  248 — 257.  of  quashing  the  writ  by 
the  temporal  courts,  260,  1.  n.  absolution  and  dischar^,  257. 

Executor  of  a  will,  who  may  be,  iv.  122.  infant,  125.  inrant  executrix  marrying, 
124.  wife  executrix,  ibid,  executor  being  a  bankrupt,  or  non  compos  mentis,  126. 
executor  of  his  own  wrong,  241.    See  title  Wills. 

Exempt  jurisdictions,  royal,  iiL  75.  archiepiscopal,  ibid,  episcopal,  75^  74.  of 
deans,  prebendaries,  and  others,  74.  of  monasteries,  75,  76. 

Exeter  college  case,  concerning  the  visitatorial  power,  i.  459 — 445. 

Exorcist,  who,  ii.  261.  licence  to  exorcise,  ibid,  exorcising  in  the  office  of  bap. 
tism,  261,  2. 

Extent,  lands  extended  on  a  judgment  go  to  the  executor,  iv.  299. 

Extortion.    See  Fees. 


Faculty  court,  what,  ii.  262. 

Fairs,  origin  thereof  on  the  church  dedication  day,  i.  559.  fairs  and  markets  not 
to  be  in  the  church  or  churchyard,  589.  fairs  prohibited  on  Sundays,  iL  416.  on 
certain  holidays,  518.  to  be  kept  according  to  the  old  style,  552. 

Fasting  days  to  be  observed,  ii.  511. 

Feast  days,  what  days  shall  be  observed  as  such,  ii.  510. 

Fees,  archbishop  Whitgift's  tables  of  fees,  ii.  267,  &c.  table  settled  by  a  jury,  270. 
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tables  of  fees  to  be  put  up  in  the  courts,  265,  4.  fees  how  recoverable,  264,  5» 
extortion,  262,  5. 

FeUowthips  of  colleges  ingrafted,  how  far  subject  to  the  general  statutes  of  the  col- 
lege, i.  476. 

Felo  de  te,  whether  a  will  made  by  him  shall  be  valid,  iv.  62.  whether  he  may  have 
christian  burial,  i.  266. 

Fehn  attainted,  whether  he  may  make  a  will,  iv.  62.    ecclesiastical  jurisdiction 
extendeth  not  to  felony,  ii.  50. 

.Feodal  institution  of  primogeniture,  iv.  454 

F€r€e  naturtB,  animals  of  that  kind,  how  far  tithable,  iii.  412. 

Fern,  whether  tithable,  iiL  473. 

FSghkng  in  the  church  or  churchyard,  i.  391. 

First-fruUs  and  Tenths: 
Given  to  the  Pope,  iL  273 — 275  &  n. 
Annexed  to  the  crown,  ii.  276. 

Concerning  the  manner  ofpayment  of  first-fruits  and  tenths,  ii.  276.  compound- 
ing for  the  payment  of  first-fruits,  276,  7.  penalty  on  not  paying  or  com- 
pounding, 277.  value  how  to  be  ascertained,  277,  8.  in  what  diocese  to  be 
rated,  278.  year  when  to  commence,  ibid,  incumbent  dvine  soon  after  induc- 
tion, ibid,  within  what  time  archbishops  and  bishops  shall  pay,  279.  deans,, 
archdeacons,  prebendaries,  how  to  pay,  ibid,  tenths  to  be  deducted  out  of 
the  first-fruits,  ibid,  j^;rants  of  exemptions  from  first-fruits  and  tenths  to  con- 
tinue, ibid,  what  livings  are  exempted  from  first-fruits,  according  to  the  ^u- 
ation  in  the  king's  b(K>ks,  279,  280.  what  livings  are  exempted  from  first-' 
firuits  and  tenths,  according  to  their  clear  yeanv  value,  280.  8t.  George's 
chapel  in  Windsor  exempted,  ibid,  hospitals  and  schools  exempted,  28 1 .  lessor 
to  pay  first-fruits  and  tenths,  and  not  the  lessee,  ibid,  collector  of  the  tenths, 
ibid,  where  he  shall  keep  his  office,  and  when  to  attend  there,  ibid,  times  of 
payment  of  the  tenths,  281,  2.  forfeiture  on  non*pa3rment  of  tenths,  282. 
tenths  a  charge  upon  executors,  administrators,  and  successors,  282,  3.  case 
of  tenths  where  there  is  no  incumbent,  283.  members  of  cathedrals  and  col- 
leges to  pay  separate,  ibid,  collector  to  give  aequittances,  ibid,  to  pay  the 
tenths  into  the  exchequer,  ibid,  his  estate  chargeable,  ibid,  passing  his  ac- 
counts, ibid. 
First-fruits  and  tenths  appropriated  to  the  augmentation  of  small  livings,  ii.  283. 
power  to  establish  a  corporation,  and  settle  thereon  the  first-fruits  and  tenths, 
283,  4.  power  to  settle  benefactions  on  the  said  corporation,  284,  5.  letters 
patent  of  incorporation,  285,  6.  rules  and  orders  made  in  pursuance  of  the 
said  letters  patent,  287.  ascertaining  the  value  of  the  livings  to  be  augmented, 
289.  agreement  with  benefactors  ror  the  nomination,  290.  agreement  wtlh 
patrons  and  others  for  a  stipend,  in  case  of  augmentation  by  lot,.  291.  capacity 
of  ministers  for  receiving  tne  augmentation,  ibid,  augmentation  of  benefices 
vacant,  292.  benefices  augmented  shall  be  perpetual  cures,  292,  3.  and  lapse 
thereof  may  incur,  293.  donatives  how  affected  by  the  augmentation,  t^. 
exchange  of  lands  settled  by  the  augmentation,  294.  re^stry  to  be  kept  of  all 
matters  relating  to  the  augmentation,  ibid,  number  of  livings  capable  of  aug- 
mentation, ibid,  form  of  a  deed  of  gift  of  money  for  the  augmentation,  295. 
^rm  of  an  instrument  to  be  executed  by  the  governors,  295,  6. 

Fish,  tithe  of,  iii.  519.  fish  in  a  pond,  go  to  the  heir,  iv.  297.    fish  carriages 
allowed  to  pass  on  Sundays,  ii.  415. 

Flax  and  hemp,  how  tithable,  iii.  490. 

Font  to  be  in  churches,  i.  369.  ii.  296. 

FontevrauU,  nuns  of,  ii.  521. 

Forest  land,  how  far  liable  to  tithes,  iii.  414. 

Fornication,  how  punished,  ii.  402. 

Fowl,  tithe  of,  iii.  515. 

Franciscans,  an  order  of  friars,  ii.  523. 

Frankalmoin,  the  church  lands,  anciently  of  that  tenure,  ii.  20, 

Frank  marriage,  what,  iv.  468. 

'briery,  what,  ii.  522.  529. 
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Friday,  Good,  ii.  319. 

FrigidUy,  a  cause  of  divorce,  ii.  500. 

Frontal,  what,  i.  376. 

Funeral  expences  to  be  paid  before  debts,  W,  348. 

Furze,  whether  tithable,  iii.  473. 

G 

Gallery  in  the  church,  power  of  erecting,  i.  374. 

Gauge  dayt,  what,  i.  34.  iii.  63. 

Garderu,now  tithable,  iii.  495. 

Gavelkind  lands,  devisable  by  will,  and  why,  iv.  434  gavelkind  in  Wales,  abolished, 
477. 

Geese,  tithe  of,  iii.  515. 

Gi&ertines,  a  reli^ous  order  of  canons,  ii.  520. 

Gilberts  act,  17  Geo.  3.  c.  53.,  ii.  154. 

Glasses,  in  the  wainscot,  go  the  heir,  iv.  301 . 

rGlebe  lands,  every  church  to  have  a  g\€he,  ii.  297.  reason  why  the  glebe  is  often 
in  detached  parcels,  i.  324.  glebe  lands  in  abeyance,  ii.  298.  freehold  thereof 
in  the  parson,  yet  not  aliten&ble,  Und.  whether  they  may  be  exchanged,  301 
waste  in  glebe  lands,  302.  whether  mines  ma^  be  dug  in  glebe  lands,  ibid,  (see 
JDUapidations);  tithes  of  slebe  lands,  ii.  302.  iii.  415.  incumbent  dying,  ii.  302. 

Grace,  Math  respect  to  facmties,  what,  ii.  303.  iii.  102. 

Grail,  what,  i.  375.  ii.  303. 

Grandmontines,  an  order  of  monks,  ii.  517. 

Grey  friars,  a  religious  order,  ii.  518. 

Guardian,  in  chivalry,  iv.  114.  by  nature,  ibid,  in  socage,  Und,  for  nurture,  ibid. 
appointment  of  guardians  by  will,  112 — 116,  117.  by  the  custom  of  the  pro- 
vince of  York,  112 — 115.  by  statute,  113.  guardians  of  idiots  and  lunatics, 
115.  to  natural  children,  122.  duty  of  guardians,  119 — 120,  &c.  of  spiritu- 
alties, i.  225. 

^Gunpowder  Treason,  annual  commemoration  thereof,  ii.  31 9. 

H 

Hackney  coachmen,  allowed  to  ply  on  Sundays,  ii.  415. 

Hay,  manner  of  tidiing  thereof,  iii.  467. 

Headlands,  whether  tithable,  iii.  462. 

Hearth-penny,  what,  ii.  304. 

Heath,  furze,  and  broom,  whether  tithable,  iii.  473. 

Heir-looms,  to  go  with  the  house,  iv.  74.  1 65.  303,  4. 

Hemp,  how  tithable,  iii.  490. 

Hens,  tithe  of,  iii.  515. 

Heresy,  what,  ii.  304.  power  of  the  convocation  to  inquire  thereof,  305.  power 
of  the  ordinary,  ibid,  power  of  the  temporal  courts,  306.  punishment  thereof 
ibid. 

Heriot,  what,  ii.  308. 

Hermkage,  what,  ii.  529. 

Herse  cloth,  i.  374. 

Holidays,  what  days  to  be  observed  as  such,  ii.  308.  feast-da^,  310.  fasting  days, 
311.  repairing  to  church  on  holidays,  317.  furs  prohibited  on  certain  holi- 
days, 318.  killing  game  on  Sundays  or  Christmas-oay,  319.  occasional  offices, 
for  the  5th  of  November,  the  50th  of  January,  322.*  the  29th  of  May,  322 — 327. 
the  king's  inau&;uration,  327. 

Homilies,  book  o^to  be  provided  by  the  parish,  i.  371.  to  be  read  in  the  church, 
iii.  273. 

Honey,  tithe  of,  iii.  516. 

Hops,  how  tithable,  iii.  491,  &c. 

Hospitalers,  a  religious  order  of  knights,  ii.  525. 
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« 

HoipUais,  of  divers  kinds,  ii.  550.  power  of  foundation,  550^-553.  safest  way  of 
founding,  331.  n.  anciently  instituted  for  travellers  and  pilgrims^  S2Sc  to  be 
nigh  the  way  side,  59.9.  visitation  and  government  of  hospitals,  352,  o,  &  n. 
elections  in  hospitals,  535,  4,  &  ».  leases  of  hospitals,  554.  how  far.  exempted 
from  taxes,  554,  6. 

Hostiary,  who,  iii.  42. 

Hottilariut,  in  the  religious  houses,  who,  ii.  551 . 

Hotchpot,  what,  iv.  597. 

Htuband,  intitled  to  administration  of  his  wife's  effects,  iv.  278.  how  far  answer- 
able for  the  wife's  debts,  iL  508 — 51 1. 

I 

Idiot,  whether  he  may  marry,  ii.  451.  whether  he  may  make  a  will,  iv.  46.  guar- 
dians of  idiots,  see  Guardian, 

He,  in  a  church,  whence  so  called,  i.  542.  a  private  property,  545.  by  prescrip- 
tion, 545, 4.  362.  and  n.  to  go  with  the  house,  544. 

Imaget,  in  the  church,  i.  574.  abolished,  ii.  557. 

Impropriation,  difference  between  impropriation  and  appropriation,  ii.  538.  iv.  12. 

Impropriator,  bound  to  maintain  a  curate,  SS,  n, 

Impvberty,  a  cause  of  divorce,  ii.  500. 

Inauguration  of  the  king  to  be  observed  as  a  holiday,  ii.  527. 

Incest,  ii.  405.  500. 

Incumbent,  iii.  284.  n. 

Indemnity,  what,  i.  78,  79.  ii.  558. 

Indicavit,  writ  of,  what,  1.  51. 41.  ii.  538. 

Induction  to  a  benefice,  manner  of  it,  i.  172 — 176.  effect  thereof,  176.  of  tempo- 
ral cognizance,  ibid,  requisites  after  induction,  177. 

Infants,  at  what  age  they  may  marry,  ii.  455  &  n,  at  what  age  make  a  will,  iv.  45. 
in&nt  may  be  an  executor,  125.  infant  executrix  marrying,  124.  payment  of  a 
legacy  to  an  infant,  570—^75.  to  sue  or  defend  by  guardian,  122. 

Infirmarius,  in  the  religious  houses,  iL  551. 

IwMtion,  what,  ii.  539. 

Inspection  of  parish  books.    See  Register  book. 

Institution  to  a  benefice,  i.  164.  requisites  to  be  performed  at  the  time  of  institu- 
tion, 164,&c.  form  and  manner  of  institution,  166 — 170&n.  effect  thereof,  170. 
super-institution,  171. 

Interdict,  what,  ii.  540.  effect  thereof,  Ufid.  now  disused,  541. 

Interest,  how  far  to  be  allowed,  on  payment  of  debts  by  an  executor  or  adminifl- 
trator,  iv.  557.  on  a  legacy,  575. 

Interlocutory  decree,  what,  ii.  541. 

Intestates,iv,  270,  distribution  of  their  effects.   See  Distribution. 

Intrusion,  what,  ii.  541.  constitutions  against  it,  541,  &c. 

Inventory,  what  things  to  be  put  therein,  iv.  297.  form  thereof,  491. 

Invitatory,  what,  ii.  347.  iii.  245. 

Ipso  facto,  extent  of  these  words,  i.  591,  2.  ii.  244. 

Ireland,  bishops  in,  i.  142.  212.  &  ti.  202.  n. 


January  the  thirtieth,  to  be  observed  as  a  fasting  day,  ii.  321,  2. 

Jesuits,  and  other  popish  griests  banished,  iii.  128. 

Jews,  now  to  be  sworn,  li.  ak36.  protestant  children  of  Jews,  ibid,  Jewish  mar- 
riages, 451. 

Joint'tenants,  Vflio,!.  16. 

Judgments,  how  far  preferable  in  payment  to  other  debts,  iv.  549. 

Jurisdiction,  ecclesiastical.     See  Courts, 

Juris  utrum,  writ  of,  what,  ii.  347. 

Jus  patronatiis,  form  and  manner  of  the  trial  thereof,  i.  22,  See,  effect  of  such 
trial,  28. 
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Kalendar,  year  to  begin  on  the  first  of  January,  ii.  547, 8.  eleren  cbys  thrown 
out,  348.  writings  to  bear  date  according  to  the  new  style,  349.  courts  and 
meetings,  ilnd.  Easter  and  other  holidays,  350.  fairs,  552.  pastures,  rents, 
coming  of  age,  352 — 354. 

Ketones  fellowships,  in  St.  John's  college,  Cambridge,  i.  463,  4. 

King,  his  style  and  title,  iii.  117.  381, 2.  his  oath  at  his  coronation,  iii.  386,  &c. 
not  to  be  a  papist,  iii.  1 57,  8.  not  to  marry  a  papist,  ibid,  to  be  of  the  church  of 
England,  i.  397.  his  supremacy  in  ecclesiastical  matters,  iii.  378,  &c.  See  iSu- 
premacy. 

«  King's  arms,  put  up  in  the  church,  i.  374. 

— — —  King's  inauguration  day,  ii.  327. 

King  Charleti  the  First,  his  martyrdom  to  be  observed  as  a  festing  day, 

ii.  322. 

•" King  Charles  the  Second,  his  return  to  be  observed  as  a  day  of  thanks- 

giving,  ii.  322. 

Kifig^t  books,  ii.  274,  n. 

Kneeling,  at  the  sacrament,  signification  thereof,  ii.  428. 


Lambs,  tithe  of,  iii.  498. 

Lapse,  what,  ii.  355.  incurred  in  ox  months,  ilnd.  from  what  time  the  months  to^ 
be  computed,  356.  of  notice  to  the  patron,  357,  n.  case  where  an  insufficient 
clerk  is  presented,  357.  where  the  lapse  happeneth  through  the  bishop's  own 
defiiult,  357,  8.  lapse  shall  not  incur  per  saltum,  358, 9.  bishop  being  botn  patron 
and  ordinary,  shall  not  have  twice  six  months,  359.  lapse  incurred  durmg  the 
metropolitiad  visitation,  360.  bishop  dyin^  after  lapse  incurred,  ibid,  no  hpse 
from  the  king,  360, 1.  patron's  rigfa^  where  advantage  of  the  iaps^Is  not  taken, 
361.  whether  a  donative  will  lapse,  363. 

Lateran,  council  of,  in  A.D.  1180.  iii.  410.  in  A.D.  1215.  Hi.  93.  416.  2  WUt, 
182 — 184.  1  iforf.  12. 

Law  patentees,  validity  of  their  grant,  i.  496,  &c. 

Laymen,  cannot  be  instituted,  i.  145. 

Leases,  by  the  common  law,  ii.  363.  by  the  enabling  statute  of  the  32  Hen.  Sth^ 
364 — 375.  of  the  word  from  in  leases,  375, 4.  n.  of  bishops  by  the  disabling 
statute  of  the  1  EUz.  375 — ^584.  of  other  corporations,  sole  and  aggregate  by  the 
^tisabling  statute  of  the  13  E&z.  and  other  statut^  584 — 390.  concurrent 
leases,  589  &  n.  bonds  and  judgments  to  defraud  the  said  statutes,  590.  591.  n. 
further  r^;u1ations  as  to  college  leases,  591.  how  leases  of  benefices  with  cure 
become  void,  by  non-re»dence,  595.  lease,  a  chattel,  and  goes  to  the  execu- 
tor, iv.  298. 

Lecturer,  who,  ii.  598.  how  appointed,  ibid,  who  the  judge  of  his  rkht  to  admis- 
uon,  iL  598,  9.  n.  licence,  and  his  duty  thereupon,  599.  lecturer  in  cathedrals, 
L  286. 

Legacy,  what  persons  are  incapable  of  a  legacy,  iv.  562.  ademption  or  extinguish- 
ment of  legacies,  how,  562-- 565,  &  n.  of  legacies  in  satismction  of  debts,  &c. 
and  ^  contra,  71.  n.  562.  n.  363.n.  of  double  legacies,  181, 2. ».  legacy  where  to  be 
sued  for,  565, 6.  n.  security'to  be  given,  when  the  day  of  parent  is  distant,  569 
and  see  366.  n.  payment  of  a  legacy  to  an  infant,  570,  &c  m  what  case  a  lency 
shall  bear  interest,  and  from  what  time,  575.  maintenance  and  education,  how 
far  to  be  allowed,  581 — 385.  payment  to  a  feme  covert,  585.  security  to  re- 
fund, in  case  of  insufficiency  of  assets,  584.  in  what  case  legatees  shall  abate  pro- 
portionably,  385.  specific  l^acies,  387 — 391,  &  n.  Co-executor  dying,  who 
shall  be  sued,  392. 

Legatees,  of  three  kinds,  ii.  401. 

Legatine,  constitutions,  what,  Pref.  page  xxv.  xxvL 

Legend,  what,  i'.  375.  ii.  401. 

Legitvfw,  what,  iv.  434. 
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Letcherunte^  what,  ii.  402. 

LetUrt  dimissoryyin.  35.    See  D. 

LeUert,  caonot  be  franked  by  Roman  Catholic  peers,  liL  158  ». 

Lewdness,  anciently  punishable  in  the  leet,  ii.  402.  presentable  in  the  spiritual 
court,  Und.  yet  punishable  also  by  the  temporal  laws,  403,  4.  temporal  punish- 
ment in  cases  of  bastardy,  404,  5.  adultery  a  cause  of  divorce,  405.  clergymen 
^rther  punishable,  ibkU  what  shall  be  sufficient  evidence  of  the  oflfence,  406. 

Libel,  what,  ii.  406.  copy  of  the  libel  to  be  delivered  to  the  defendant,  t&ic^  de&m* 
atory  libel,  what,  ii.  1 27. 

Libraty,  parochial  establishment  by  stat.  7  Ann,  c,  14.  ii.  409.  ordinary  to  visit  the 
same,  409, 410.  to  be  locked  up  during  the  vacancy  of  the  church,  410.  new 
incumbent  to  eive  security,  ibid,  and  to  make  new  catalogues,  iiid,  books  not 
to  be  alienate^  41 1.  remedy  in  case  of  books  lost  or  detained,  ibid,  account  to 
be  kept  of  new  bene&cdons,  ibid,  new  rc^gulations  from  time  to  time,  how  to  be 
made,  411,  12. 

Licence,  of  preachers,  iiL  268.  of  lecturers,  iL  599.  of  curates,  iL  60, 61.  of  school- 
masters, ui.  526.  of  physicians,  iii.  88.  of  surgeons,  iiL  89.  of  midwives,  ii.  515. 
of  marriage,  ii.  462.  licensing  of  printing,  L  495. 

Lillys  grammar  to  be  taught  in  schools,  iiL  554. 

LimUaHon,  statute  of,  how  &r  pleadable  in  equity,  iv.  558.  whether  pleadable 
against  lesacies,  562. 

Litany,  at  wliat  times  to  be  used,  iii.  266. 

London,  manner  of  paying  tithes  there,  iii.  551.  statute  enabling  to  dispose  of  per- 
sonal estate  by  will,  iv.  441.  custom  of  distribution  in  case  of  intestacy,  442. 
widows  chamber,!^,  death's  part  distributable  according  to  the  statute  of  dis- 
tribution, 445.  superintendency  of  the  court  of  orphans,  ibid,  children  intitled, 
though  born  out  of  the  city,  444.  child  intitled,  tnough  bom  after  the  fethcr's 
dealh,  ibid,  child  dying,  the  orphanage  part  survives,  ind,  wife  divorced  shall 
not  have  her  customary  part,  445.  case  where  the  husband  was  attainted,  ibid. 
wife  or  children  advanced,  ii^,  what  shall  be  deemed  a  sufficient  advancement, 
446 — 448.  ft.  child  of  age  may  release  the  customary  part,  448.  whether  the 
husband  can  release,  449.  whether  marriage  without  consent  bars  the  custom, 
451.  whether  the  custom  extends  to  grandchildren,  t3u/.  hotchpot  only  amongst 
children,  ibid,  452.  whether  a  lease  is  assets  within  the  custom,  ibid,  whether 
the  trust  of  a  term,  ibid,  a  mortgage,  ibid. 

Lord^s  day,  penalty  of  not  resorting  to  church  on  the  Lord's  day,  iii.  252.  due  ob- 
servation of  the  Lord's  day,  ii.  412.  exercising  worldly  calling  on  the  Lord's 
day,  412—415,  &  n.  baking  on  the  Lord's  day,  415,  416.  ftdrs  and  markets  on 
the  Lord's  day,  416.  sports  on  the  Lord's  day,  417, 420.  serving  process  on  the 
Lord's  day,  420.  421.  n.  robbery  on  the  Lord's  day,  422. 

Lord^s  Supper,  who  shall  or  shall  not  be  admitted  to  the  holy  communion,  ii.4S5. 
not  to  be  achninistered  in  private  houses,  425.  notice  to  be  g^ven  of  the  holy 
communion,  ibid,  names  of  the  communicants  to  be  previously  delivered  in,  ibid, 
remedy  against  a  minister  refusing  to  administer  the  sacrament,  425,  6.  what 
number  is  requisite  for  communicating,  426.  concerning  the  communion  table, 
ibid,  bread  and  wine  by  whom  to  be  provided,  ibid,  offertory,  427.  habit  of  the 
minister  officiating,  Und,  consecration  of  the  sacrament,  428.  posture  of  the 
communicants,  Und,  communion  in  both  kinds,  428,  9.  bread  ana  wine  remain- 
ing, how  to  be  disposed  of,  429.  oblations  due  to  the  minister,  tbid,  how  often 
in  the  year  to  be  sudministered,  450.  penalty  of  depraving  the  holy  communion, 
431.  service  when  there  is  no  communion,  452. 

Lunatic,  whether  he  may  marry,  ii.  451.  whether  he  may  make  a  will,  iv.  47. 
guardians  of  lunatics.     See  Guardian. 

M 

MackaYel,  sllovfed  to  be  sold  on  Sundays,  ii,  415. 

Madder,  how  tithable,  iii.  490. 

Magister  operis,'m  the  religious  houses,  who,  ii.  550.^ 

Mahometans,  oath  how  to  be  administered  to  them,  ii.  455. 

Maintenance  of  infants,  before  their  legacies  become  due.     See  Legacy, 
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J^anchettercollegefCaaeoffi.462,3, 
'  Mandamus.  See  Colleges^  Dean  and  Chapter,  Dissenters. 
-Jifanual,  what,  L  376. 
Jdarriage: 

Who  may  many,  at  what  age,  ii.  434,  5.  consent  of  parents  or  ffuardians,  45^, 
&  n.  Levitical  degrees,  439.  dumb  persons,  450.   idiots  and  lunatics,  451. 
Jews,  widows,  ihid,  first  and  second  cousins,  449,  450.  priests,  452.  six  clerks 
in  chancery,  454.  doctors  of  the  civil  law,  455. 
Of  marriage  contracts,  spousals,  what,  ii.  455.  de  presently  ibid,  de^uturoj  ibid. 
not  to  te  made  privately,  ibid,  age  for  contracting,  ibid,  efiect^^  the  property 
of  the  wife  of  husband,  456,  &  n.  what  remedy  shall  be  upon  the  contntct, 
457.  in&nt's  contract  how  far  binding,  457  — 459.  what  consent  shall  amount 
to  a  contract,  459.  contract  must  be  m  writing,  460.  brocage  agreementSi  iv. 
121. 
Of  banns,  previous  notice,  ii.  460.  where  to  be  published,  ibid,  at  what  times, 
461.  proclamation  thereof,  ibid,  dissent  of  parents  or  guardians,  ibid,  cotifi^ 
cate  of  banns  published,  ibid,  roister  of  banns  puUished,  482. 
Of  licence,  who  may  grant,  ii.  462.  to  whom,  463.  Security  to  be  given,  and 

oath  to  be  made,  ibid,  forcing  licence,  465. 
When  and  where  to  be  solemnized,  ii.  465,  and  476 — 478.  clandestine  mar- 
riages, ecclesiastical  punishment  thereof,  466.  pecuniary  forfeiture,  469. 
felony,  472.  marriage  to  be  void,  ibid.    Scotch  marriages,  473—476.    * 
Form  of  solemnization,  ii.  479.  witnesses  present,  ibid,  impediments  alleged, 

ibid,  ring,  ibid,  sacrament,  480.  sermon,  ibid. 
Fee  for  marriage,  iu  480.  none  is  due  where  the  persons  are  not  married, 

481,  2. 
Register  of  marria^,  iL  482. 
Certificate  of  marriage,  ii.  484. 
Trial  of  marriage  by  the  ecclesiastical  judge*  ii.  484.  bishop's  certificate  thereof 

485  8e  n.  486.  evidence  of  marriage,  vmat  shall  be  sufficient,  488. 
Divorce,  causes  thereof.    See  Divorce. 
Alimcmy.   See  ASmony. 

Elopement,  how  'fJEir  the  husband  in  such  case  is  answerable  for  the  wife's 
debts,  ii.  508.  separating  by  consent,  509.  wife  turned  away,  ibid,  leaving 
the  husband  without  consent,  510.  livins  with  an  adulterer,  511. 
Devise  in  restraint  of  marria^,  how  far  vimd,  iv.  173. 
Marriage  brocage  bonds,  vahditythereof,  iv.  120, 121. 
Martyrdom  of  king  Charles  the  First,  to  be  observed  as  a  day  of  fasting  and 

humiliation,  ii.  322. 
Mast,  what,  ii.  51 2.  how  tithable,  iii.  497. 

Maturines,  a  religious  order  of  friars,  ii.  523.  • 

May  the  twenty^nth,  to  be  observed  annually  as  a  day  of  thanksgivings  ii.  327. 
Metropolitan,  who,  L  195. 
JlitflUfe#«r,  regbtry  of  wills  there,  iv.  260. 
Midivioes,  occasion  of  being  licensed,  ii.  513.  thdr  ancient  oath  of  office,  ibid^ 

a  temporal,  not  spiritual,  office,  515. 
Jlit/;i(r,  tithe  of,  iii.  507. 

Mills,  chargeable  to  the  church  rate,  i.  385.  tithe  hereof  how  to  be  paid,  iii.  516» 
Mines,  in  glebe  land^  may  be  wrought,  ii.  302.  ^ 
Minister,  ambiguous  signification  of  the  word,  iii.  29. 
Minories,  comiptly,  whence  so  called,  ii.  522. 
Missal,  what,  L  376. 
Mixt  tithes,  what,  iii.  409. 
Modus  decimandi,  what,  iii.  436.    See  Tithes. 

Monasteries:  ^    ^  «  .  i_         . 

-    Orig^  of  monasteries,  ii.  516.  appropriation  of  churches  made  to  them,  i# 

70,  71.  .  J         ." 

The  several  sorts  of  monks-— benedicthies,-— duniacks,-— grandniontilies,'--- 

Carthusians, — cistertians,  or  bemardines,  savignians,  or  firatres  grisei,*— 

tironenses,^— ciUdees,  iL  51 6-^51 9v 
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Momuteriei  —  continued. 
Canons,   secular,    regular,— aueustins,-— order   of  St  Nkliolas^— order  of 
St.  Victor, — of  St.  Mary  of   Merton, — prsmonstratenses^-^gilbertines,— 
order  of  the  holy  sepulchre  or  holy  cross,  ii.  519—531. 
Nuns,  whence  so  called,  iL  521.  several  sorts  of  nuns,  tUd.  order  of  Fon- 

teyrault,  Und.  of  St.  Clare,  or  minoressfx,  522.  order  of  St.  Bridget,  ibid. 
Friars,  whence  so  callec^  ii.  522.   dominicansy—frandscans^— capuchins, — 
Trinitarians,  or  maturines, — carmelites, —  crossed    or  crouched  friars, — 
austins,    or  eremites, — order    of  the  sac, — bethlemites^^-order   of  St. 
Anthony  of  Vienna,— bonhonunes,  522 — 525. 
ftfilitary  orders, — kmghts  hospitalers,-*  templars,»-order  of  St.  Laxarus,  ii. 

525,  6. 
Of  the  several  kinds  of  houses,— cathedrals, — colleges, — abbies,— priories, — 
preceptories,  —  commandries, — hospitab,   friaries, — hermitages,  —  chaun- 
tries, — free  chapels,  iL  526 — 529. 
Ofiicers  therein,— abbat, — prior, — subabbat, — subprior,— nuigister  operis, — 
deemosynarius,— pitantiarius, —  sacrista, — 'camerarius, — cdlerarius— the- 
gaurarius,— prsecentor, — hostilarius,  —  infirmarius,—  refectionarius, — co- 
quinarius,^  gardinarius, — portarius — writers, — annalistSi,  iL  529 — ^532. 
Dissolution — tmnplars  dissolved, — other  dissolutions  before  the  27  ITm.  8.— 
ctissolution  by  tne  27  Hen,  8. — by  the  31  Hen.  8.-*by  the  32  Hen.  8.— by 
the  37  Hen.  8. — by  the  1  Ed,  6.  u.  532—540. 
.    Observations,  number  of  houses  suppressed,  iL  540.  value,  ibid,  number  of 

persons,  542.  how  the  revenues  were  disposed  of,  ibid,  conduaon^  543. 
.     '■  How  far  their  lands  were  exempt  mm  tithes,  iii.  416. 

Monuments  erected  in  the  church  or  churchyard,  i.  272.  372. 
Moraviant,  their  affirmation  to  be  taken  instead  of  an  oath,  iL  197.  liL  15. 20. 

exempted  from  serrine  in  war,  iL  197,  8. 
Jdort  atmceMtor^  assize  of,  what,  L  105.  ■ 
Mortgage^,  devise  thereof  passeth   the   lands,  iv.  155.  assets  for  payment  of 

debts,  334.  how  far  to  be  preferred  in  payment  to  other  debts,  352. 
MortrMMiy  what,  ii.  546.  restraints  of  mortmain,  547.  relaxation  of  those  re- 
straints, 550.  further  restraints  by  the  statute  ifi  the  9  G.  2.  551.  coU^^  how 
for  affected  thereby,  i.  482.  iL  55Z.  provisions  of  the  statute  43  G.  3.  c.  108. 
ii.  562. 
Mortuary y  what,  ii.  562.  limitation  of  mortuaries  by  statute,   Si^Z^  how  re- 
coverable, 567.  mortuaries  in  the  dioceses  of  Bangor,  Landafl^  St.  David's  and 
St.  Asaph,  &^6.  in  the  archdeaconry  of  Chester,  ibid,  in  the  archdeaconry  of 
Richmond,  5^^. 
MuUer,  meaning  thereof  in  legal  acceptation,!.  130. 
Musters,  not  to  be  in  the  churchyard,  i.  390. 
Mycel  synod,  what,  i.  217. 

N 

Nader,  James,  indicted  for  blasphemy,  iii.  216. 

Natvmal  synod,  iiL  397. 

Naf)e  of  the  church,  whence  so  called,  i.  342. 

Neadmitteu,  writ  of,  what,  L  31.  iii.  1. 

New  style  established,  ii.  347. 

Next  avoidance,  hoyv  far  grantable,  L 12.  form  of  such  grant,  SO, 

Noctum,  what,  iii.  1. 

Non-Conformists.    See  Dissenters. 

Non  decimando,  what,  iii.  431.   See  Tithes. 

Non-residence.  See  Residence. 

NotabUia  bojia,  what,  iv.  232. 

Notary  pvblicy  who,  iii.  1.  how  appointed,  2.  provisions  of  41  G.5.  c.7.  con- 
cerning, ibid,  how  sworn,  ibid,  his  office  in  contestation  of  suit,  ibid,  au- 
thenticity of  his  proceedings,  3.  stamps,  3  &  n. 

Novel  disseisin,  assize  of,  what,  iii.  5. 

Nvoemher  ihefiWi,  to  be  observed  annually  as  a  ^ay  of  thanksgiving,  ii.  195. 

Nuncupative  wul,  what>  iv.  107.  form  thereof,  497. 
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Oath  : 
Lawfulness  of  an  oath,  iii.  4.  oath  ex  officio,  4.  oath  of  calumny,  6.  volantavj 
or  decisive  oath,   8.   oath  of  truth,  ibid,  oath  of  malice,  ibid,  suppletory 
oath,  8.  ll.n.  oath  in  animam  domini,  11.  oath  of  damages,  ibid,  oftth  of 
costs,  ibid,  oath  of  purgation,  12.  other  oaths  of  use  in  the  courts,  ibid,  oath 
of  alle^ance,  12.  15.  of  supremacy,  13.  16.  of  abjuration,  ibid,  oaths  or 
affirmations  of  Quakers,  15.  19.  ot  the  Moravians,  15,  20.  of  infidels  or 
aliens,  13,  oaths  and  declarations  to  qualify  for  offices,  14,  &c. 
Oath  of  the  king  at  his  coronation,  i.  S97.  iiL  58S,  6,  of  bishops  at  their  conse- 
cration, i.  205,  4 — 7.    of  rural  deans,  ii.  121.  of  canonical  obedience  by 
persons  presented  to  a  benefice,  i.  164.  against  nmony,  i.  164.  iii.  548.  vicar4 
oath  of  residence,  i.  164.  curate's  oath  of  obedience,  i.  505.  ii.  64.  oath  of 
office  by  surrogates,  iL  465.  iii.  592.  by  public  notaries,  iii.  2.  by  church- 
wardens, i.  404.  by  sidesmen,  ibid,  by  midwives  (heretofore),  ii.  515.  of  exe- 
cutors, iv.  255.  of  administrators,  286. 
Obit,  what,  iii.  20. 
OblaHons,  what,  iii.  21. 
Observantt,  an  order  of  friars,  ii.  525. 
Obventions,  what,  iii.  21. 

Offferingi,  whether  due  of  common  right,  iii.  21,  32,  &  n,  how  recoverable,  23. 
Offertory,  what,  i.  570.  how  to  be  distributed,  ii.  427. 

Oiffice,  whether  grantable  to  two  jointly,  ii.  47.  ^&nt  thereof  how  restrained  by 
the  disabling  statute  of  the  1  EUz,  li.  576.  office  not  to  be  sold,  ii.  44.  the 
^pointment  of  officers  in  the  ecclesiastical  courts,  iL  41.  oaths  and  dedaradons 
to  qualify  for  offices,  iii.  14.  right  to,  to  be  tried  at  common  law,  iii.  286. 
Official,  who,  iii.  25.  official  of  the  archdeacon,  i.  97.  290.  official  principal,  hk 
qualification,  290.  his  jurisdiction  and  power,  291.  duration  of  his  office,  294.> 
Oilcake,  iii.  477.  n. 

Old  ityle,  abolished,  ii.  547.  See  Kalendar. 
Option,  what,  i.  259. 
Oratory,  what,  L  297. 

Orchards,  tithe  thereof  how  to  be  paid,  iii.  496. 
Ordinal,  what,  iii.  25. 
Ordinary,  who,  iii.  24. 

Ordination,  of  the  order  of  priests  and  deacons  in  the  church,  i.  21 1.  iii.  25.  of  the 
form  of  ordaining  priests  and  deacons,  annexed  to  the  book  of  common 

Erayer,  26.  the  same  established  by  the  thirty-nine  articles,  26,  7.  by  canon,  27. 
y  act  of  parliament,  ibid,  all  other  forms  abolished,  Und,  of  the  time  and  place 
for  ordination,  27,  8.  of  the  qualification  of  the  persons  to  be  ordained,  28. 
age,  ibid,  title,  29.  testimonial,  52.  examination,  54.  letters  dimissory,  5S. 
oaths  and  subscriptions  previous  to  the  ordination,  57.  form  and  manner  of 
ordaining  deacons,  58 — 40.  of  ordaining  foreigners  abroad,  59.  n,  form  and 
manner  of  ordaining  priests,  40.  fees  for  ordination,  42.  simoniacal  promotion 
to  orders,  45.  seneral  office  of  deacons,  ibid,  general  office  of  priests,  47.  exhi- 
biting letters  of  orders,  ibid,  archbishop  Wake's  direction  to  the  bishops  of  his 
provmce,  in  relaction  to  orders,  48. 

Organs,  in  the  church, i. 574,  Ben, 

Ornaments  of  the  church,  i.  567. 

Orphans,  in  London,  iv.  445. 

Oscukdory,  what,  iii.  58. 

Ostiary,  who,  iiL  58.  542. 

Outlaw,  whether  he  may  make  a  will,  iv.  62. 

Oxford,  See  Colleges, 
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P 
Jf^oi/,  what,  iu.  58. 

Tonmage^  what,  iii.  59.  ^         ^  ; 

^  Paper f  duties  thereon  to  be  drawn  back  for  certain  boc^s  printed  in  the  uni- 
versities, i.  495. 
•  PapitU.  See  Popery. 
Paraphernalia^  what^  ii.  4^6.  iii.  59.  whether  devisable  by  the  husband,  iY.305^ 

whether  such  devise  is  good  against  debts,  306. 
Pardon,  effect  thereof  in  ecclesiastical  matters,  iii.59,  60. 
Parish,  first  institution  of  parishes,  L65 — 67.  iiL60.  to  support  its  own  poor, 

and  repair  its  roads,  62.  perambulation  of  the  boundaries  of  parishes,  iii.  62^  3. 

bounds  of  parishes  where  to  be  tried,  65,  4. 
Parith^-dookt*   See  Register  book. 
Parish  clerk,  who,  iii.  66.  his  qualification,  4ft«/.  how  to  be  appointed,  ibid,  how  to 

be  admitted,  67.  his  salary,  ibid,  the  same  how  recoverable,  68,  9.  i*.  how  ro 
.    moveable  from  his  office,  70. 

Parochial  chapel,  what,  i.  500.  parochial  library,  ii.  409* 
Parson,  who,  iii.  72.  parson  imparsonee,  ibid. 
Partridges  and  pheasants,  whetner  tithable,  iii.  516. 
Passing  bell,  on  departing  out  of  this  life,  iii.  345. 
Patriarch,  who,  i.  195.  iu.  73. 
Patron,  patronage.    See  Advotoson. 
Peculiar,  wYoLt,  li.  222.  m.  IS,  royal,  ibid,  archiepiscopal,  iii.  73.  i.  196.  cpisco*. 

pal,  iii.  74.  of  deans,  prebendanes,  .and  others,  74,  5,  of  monasteries,  75, 6.  ap» 

peals  from  places  exempt,  i.  65.  iii.  76.  visitation  of  places  exempt,  iii.  76. 
Penance,  what,  iii.  77.    private,  public,  solemn,  77,  8.    regulations  thereof  by 

canon,  78.  by  statute,  79.  dbposal  of  the  commutation  money,  80. 
Pension,  what,  iii.  82.  origin  thereof,  i.  86.  iii.  82.  how  recoverable,  85, 4. 
Peniecostals,  what,  L  303.  iii  84.  how  recoverable,  85. 
Perambulation  of  the  boundaries  of  a  parish,  iii.  62, 3. 
Pervade  valere,  writ  of,  what,  iii.  85. 

Perjury  in  the  ecclesiastical  court,  how  punishable,  iii.  86, 7,  &n. 
Perpetual  cunte.    See  Curates. 
Personal  tithes,  what,  iii.  408.    See  THthes. 
Peter-pence,  what,  iii.  88.  120.  anciently  paid  to  the  see  of  Rome,  but  now  abo* 

lished,  120. 
Physiciaru,how  far  necessary  to  be  licensed,  iii.  88, 90.  n.  incorporated  in  London^ 

89.  surgeons,  90.  collie  of  physicians  may  search  for  fiuilty  drugs,  91.  the 

Stat.  34  &  35  ^.  8.  c.  8.  quere  if  repetded,  91,2. 
Pie,  what,  iii.  92. 

Pigeons,  tithe  of,  iu.  515.  pigeons  in  a  dove-house  go  to  the  heir,  iv.  297. 
Pigs,  tithe  of,  \iu  498. 

Pitantiaritts,  in  the  religious  houses,  who,  ii.  530. 
Places  of  bishops,  what,  i.  2 1 8 . 

Plantations,  wills  there,  iv.  237.  estates  there,  assets  for  payment  of  debts,  337. 
Plays,  not  to  be  acted  in  the  church  or  churchyard,  i.  389.  nor  within  the  univer- 
sities, 513. 
Plenarty.    See  Avoidance,  i.  38,  39. 137.  n. 
Plene  admirnstravit,  the  plea  of,  iv.  359,  360.  n.  See  Wills. 
Plough  alms,  what,  iii.  93. 

Plurality,  restraints  thereof  by  canon,  iii.  95.  by  statute,  94— 100.  diq[>ensation 

of  plurality,  by  statute,  100.  relations  of  dispensations,  by  canon,  104 — 107. 

manner  of  obtaining  a  dispensation,  107.    form  of  a  dispensation,  108.  leases  of 

pluralists,  110. 

Polygamy,  what,  iii.  111.  punishment  thereof.  111,  112.  by  stat.  55 Geo.  3.  c. 67» 

113. 
Poor  Box,  to  be  in  churches,  i.  569. 

Po|p^f^,  papal  encroachments  within  this  realm,  iii.  115.  popish  jurisdiction  abo- 
lished, 116.  Peter-pence  abolished,  120.  first  fruits  and  tenths  taken  from  the 
pope,  t'M.  pope's  presentation  to  benefices,  121.  appeals  to  Rome,  122.  bring- 
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hag  bulls  and  other  instruments  from  Rome,  124.  popish  hooks  and  relfcs,  1^5» 
Jesuits  and  popish  priests,  128.  saying  or  hearing  mass,  131.  frequenting  con* 
venticles,  1^2.  foreign  education  of  papists,  135.  popish  children  of  nrotestants, 
135.  protestant  children  of  papists,  iiid,  papists  not  repairing  to  ctmrchj  196. 
perverting  others,  or  being  perverted  to  popery,  145.  entering  into  fore%n 
service,  145,  6.  reusing  the  oaths  and  subscnptions,  146.  having  in  possession 
armour  and  ammunition,  150.  horses,  152,  3.  it.  popish  baptism,  153.  marriage, 
ibid,  burial,  154.  heirs  of  popish  recusants,  154,  5.  popish  wife,  recusant 
convict,  155.  popish  servants  or  sojourners,  156.  popish  schoolmasters,  156,  7: 
papists  not  to  succeed  to  the  crown  of  this  realm,  157*  nor  sit  in  either  house  of 
parliament,  158.   Roman  catholic  peers  cannot  frank  letters,  158.  n.  nor  can 

•  papists  (being  recusants  convict)  present  tOv  benefices,  160 — 168.  papists  shall 
be  as  excommunicated,  168.  shall  not  repair  to  court,  168,9.  shall  not-come 
within  ten  miles  of  London,  170.  shall  not  remove  above  five  miles  from  their 
habitation,  171.  shall  be  disabled  as  to  law,  physic,  and  offices,  175.  shall  not 
be  executors,  administrators,  or  guardians,  177.  to  enjoy  lands  must-  take  ih.0 
oath  prescribed  by  stat.  18  Geo.  3.  c.  60. 1 77.  inrolling  deeds  and  wills  of  papists, 
ilfid.  registering  Uieir  estates,  178.  papists  to  pa^  double  taxes,  183.  lanosffiven: 
to  superstitious  uses,  184.  presentment  of  papists  to  the  courts  spiritual  and 
temporal,  ibid,  information  against  papists  not  restrained  to  the  proper  county, 
186.  peers  how  to  be  tried  in  cases  of  recusancv,  Und.  papists  conforming,  ibuL 
saving  of  the  ecclesiastical  jurisdiction,  188.  form  of  the  declaration  against 
popery,  17.  form  of  the  papists'  oath  of  allegiance,  189.  penalties  against 

.  popery,  how  far  softened  by  stat.  31  Geo.  3.  c.  32;  116.  128.  130.  132.  135. 
144.  147.  148.  150.  156.  157.  169.  171.  176.  183.  185.  188.  190.  how  far  by 
stat.  18  Geo.  5'.  c.  60.  177.  189.  to  what  the  stat.  51  Geo,  3.  c.  32.  does  not  ex<^. 
tend,  153.  n.  154.  summary  of  this  statute,  190. 

Portariuty  in  the  religious  houses,  who,  ii.  551. 

Portiforiuniy  what,  i.  376.  iii.  23. 

Portion  of  tithes  in  another  parish,  iii.  4 1 1 .    See  TUhei* 

Portuis,  what,  i.  376.  iii.  23. 

Potatoeif  tithe  of,  iii.  495; 

Practice,  in  ecclesiastical  court,  ii.  30, 31.48; 

PrcBcentor,  in  the  reli^ous  houses,  who,  ii.  53  Iv 

Pr<s(Ual  Hihei^  what,  iii.  408. 

Prtemonttratenses,  a  religious  order  of  canons,  ii.  520. 

PrtpmunirCf  statute  of,  ii.  56i 

Premunientes,  clause  in  the  writ  of  summons  to  parliament,  ii.  21. 

Preaching  not  ta  be  without  licence,  iii.  268.  duty  of  preachers,  270.  prayer  be^ 
fbre  sermon,  271. 

Prebendary,  who,ii.  8a.  distinction  between  prebendaries  sole  and  aggregate,  ibid,. 

.  Tin.  (6)  induction  of,  i.  173,  4. 

Preceptories,  in  the  religious  houses,  what,  ii..  528. 

Prero/Dfo/tw  court,  iii.  193. 

Prescriptiony  concerning  tithes,  what,  iii.  431.  prescription  in  the  common  and^ 
ecclesiastical  laws  different,  221.  what  length  of  time  will  create  a  prescription 
in  the  ecclesiastical  courts,  i.  83.  361.  366.  iv.*51.  251.  evidence  of  the  reason 
of,  i.  566.  n.  presumptive  evidence  of  prescriptive  right,  what,  362.  n.  cannot  b< 
suggested  aflter  sentence,  ii.  135. 

Pr^^en&i^ion  to  a  benefice,  i.  136.  difierence  between  presentation  and  nomina- 
tion, 157.  presentation  must  be  to  a  vacant  ben^ce,  ibid,  but  a  grant  of  the 
next  presentation  af);era  church  is  vacant,  is^void,  137.  n.  presentation  by  an 
in&nt,  138,  &  n.  by  coparceners,  joint-tenants,  and  tenants  in  common,  t3S.  by 
executors,  158,  9,  &  n.  by  the  husband  in  ri^ht  of  his  wife,  139.  by  tenant  in 
dower,  140..  by  the  mortgagee,  idut  by  the  king  during  the  vacancy  of  a  bi- 
sliopric,  ibid,  by  the  king  on  promotion  to  a  bishopnc,  141,  142.  n.  by  the 
king  in  prejudice  of  another's  right,  142;  lord  chancellor  of  benefices  in  thp 
king's  gift,  143.   whether  an  alien  may  be  presented,  144,  &  n.  whether  a  lay- 

*.  man  or  a. deacon,  145,  &  n.  a  pluralist,  145,  6.  n.  whether  a  man  may  present 

V  V    3 


A  TABLE  OF 

himself,  146.  whether  the  son  next  immediately  after  his  father,  ibid,  within 
what  time  a  presentation  shall  be,  147,  8.  w.  whether  it  may  be  by  word,  149. 
form  of  presentation,  149, 150.  whether  it  may  be  revoked,  150.  examination  of 
the  person  presented,  151.  original  right  of  examination  in  the  bishop,  151. 153. 
time  for  examination,  153.  manner  of  examination,  154.  bishop's  refusal  of  the 
person  presented,  156.  causes  of  refusal,  156, 157,  &  n.  {a\  notice  of  refusal  to 
be  given  to  the  patron,  157.  remedy  for  the  clerk  refused,  by  duplex  querela, 

'   159. 162.  n.  for  the  patron,  by  ^uare  impedUy  165. 

Presentmentt  of  churchwardens,  origin  thereof,  i.  408.  to  be  framed  upon  articles 
of  inquiry,  iv.  22,  23.  to  be  upon  oath,  23.  how  fiur  it  may  be  safe  to  present 
upon  common  fiune,  24.  presentment,  in  what  manner  to  be  made,  25.  at  what 
times  to  be  made,  ibid,  penalty  for  not  presenting,  26.  fee  for  taking  in  pres^t- 

.  menUyibid. 

Prettation,  i.  72. 

PrieMty  a  word  of  ambiguous  import,  iii.  45. 

Primal,  who,  I.  195. 

Principal  creditor^  in  what  case  administradon  may  be  granted  to  him,  iv.  280. 

Prior  and  prioress,  who,  ii.  550. 

Priories,  mien.  ii.  528. 

Priifileget  of  the  clergy,  iii.  194,  &c.    See  title  Clergymen. 

Probate  of  wills,  iv.  229.  See  Willi.  ' 

Proceu,  serving  on  the  Lord's  day,  ii.  420. 

Proctor,  who,  iu.  2 1 1.  penalty  on  acting  without  due  admission  and  annual  licence, 
ibid,  his  general  duty,  811,12.  not  to  act  without  the  advice  of  an  advocate,  213. 
not  to  be  clamorous  in  court,  214.  no  mandamus  lies  to  restore  a  proctor,  UM. 

Procurations,  anciently  made  by  provisions  in  kind,  iv.  28.  now  converted  into 
money,  SO.  how  recoverable,  31.  whether  payable  by  lay  imjpropriators,  Und. 
See  further  Church. 

Profaneness,  indictable  at  common  law,  iii.  215,  216.  218.  depraving  the  Chris- 
tian religion  by  words  or  writing,  %IM.  profieming  the  same  in  stage  plays,  216. 

Prohibition,  not  grantable  in  cases  merely  spiritual,  iii.  218.  not  for  proceeding 
by  the  canon  law,  219.  not  for  trying  temporal  incidents,  ibid,  not  for  a  tem- 
poral consequential  loss,  220.  for  temporal  matter  mixt  with  spiritual,  ibid,  on 
trial  of  customs,  221.  on  the  construction  of  acts  of  parliament,  222.  on  refusal, 
of  a  copy  of  the  libel,  223.  on  a  collateral  surmise,  ibid,  on  the  husband's 
suing  on  the  wife's  cause  of  action,  224.  sv^^stion  to  be  first  moved  in  the 
spiritual  court,  ibid,  affidavit  to  be  made  ofthe  suggestion,  224,  5.  n.  strict 
proof  ofthe  suggestion  not  necessary,  225,  &n.  for  a  modus,  iind.  and  see  TUhes. 
suggestion  traversable,  225,  6.  not  to  be  granted  on  the  last  day  of  the  term, 
226.  in  what  case  it  may  be  after  sentence,  226,  7,  &  n.  in  what  case  the 
plaintiff  may  have  a  prohibition  to  stay  his  own  suit,  288.  party  dving,  229. 
costs,  ibid,  general  rules  as  to  prohibitions,  230, 1.  n.  in  tithe  cases^iii.  540,  &c 
See  Consultation, 

Protocol,  what,  iii.  3. 

Provincial  constitutions,  what,  Pref.  page  xxvi.  provincial  synod,  iL  18, 19. ' 

Provisors,  statutes  of,  ii.  S6,  iii.  122. 

Psalmody,  in  churches,  iii.  267,  8. 

Public  notary,  iii.  1. 

Public  worship: 
Due  attendance  on  the  public  worship,  all  persons  to  resort  to  church,  iiL  232. 
on  pain  of  punishment  by  the  censures  ot  the  church,  ibid,  on  pain  of  12dL  a 
Sunday,  232  —  235.  on  pain  of  20/.  a  month,  235i  on  pain  of  being  disabled 
from  offices,  236.  penalty  of  harbouring  such  recusant,  Aid.  recusant  conform- 
ing, ibid.  See  Popery. 
Establishment  ofthe  book  of  common  prayer,  power  ofthe  church  to  decree 
rites  and  ceremonies,  iii.  236.  liturgy  before  the  acts  of  uniformity,  237.  by 
tile  act  of  uniformity  of  the  2  Si  5  Ed.  6.  c.  I. ibid.  3&4Ed.  6.  c.  10.239. 
of  the  5  Ed.  6.  c.  1. 240.  of  the  1  EHz.  c.  2.  241.  of  the  13  &  14  C.  2.  c.  4, 
243. 246. 249.  books  of  commou  prayer  to  be  provided,  248.   declaration  of 
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Public  worthvp — conimued* 

assent  thereunto,  249.  subscription  and  declaration  of  conformity  thereto* 
2^1.  penalty  of  contemning  or  not  using  the  same,  254.  258.  n.  penalty  of 
>being  present  at  any  other,  259. 
Orderly  behaviour  during  the  divine  service,  by  the  canons,  iii.  259.  by  the  stat. 
of  1  Mary,  it,  2.  c.  5.  260.  by  the  act  of  toleration,  263.  by  the  riot  act,  ibid, 
performance  of  the  divine  service  in  the  several  parts  thereof,  263.  common 
prayer  to  be  used  on  holidays,  Und,  on  other  days,  2^4.  in  what  part  of  the 
church,  ibid,  habit  of  the  minister  officiating,  ibid,  morning  and  evening 
prayer,  266.  psalms,  ibid,  litany,  ibid,  px2iyeis  and  thanksgivings  after  the 
litany,  267.  singing,  ibid,  publication  of  ecclesiastical  matters  in  the  church, 
268.  preaching,  t^.  homilies,  27^.  publication  of  acts  of  parliament  and 
other  temporal  matters  in  the  church,  274. 

Pidpii  to  be  in  churches,  i.  568. 

Pur  autre  vie,  what,  iv.  66,  67,  &  n,  463. 

Purgation,  the  form  and  manner  of  it,  iii.  274.  abolished,  275,  6. 

Q 

Quakers,  laws  against  them  before  the  act  of  toleration,  ii.  181.  how  far  exempted 
from  the  penalties  thereof  by  that  act,  181,  2.  their  affirmation  admitted  in- 
stead of  an  oath,  197.  forms  of  their  affirmations  and  declarations  instead  of 
oaths,  iii.  19.  their  tithes  and  church  rates  how  recoverable  before  justice  of 
the  peace,  i.  388.   legality  of  their  discipline,  ii.  198.  201. 

Quare  impedit,  in  case  of  the  bishop's  refusal  of  a  clerk  presented,  iii.  276.  form 
and  manner  of  trial,  i.  29,  &c. 

Quare  incumbravit,  writ  of,  1.  31.  iii.  277. 

Quare  non  adimit,  writ  of,  i.  32.  iii.  277. 

Quarrelling  in  the  church  or  churchyard,  i.  390. 

Queen  Ann^s  bounty  for  the  augmentation  of  small  livings,  ii.  283.    ' 

Querela  duplex,  what,  i.  159. 

Questmen,  who,  i.  599.  403.   how  appointed,  401. 

Quod  permittat,  writ  of^  iii.  277. 

R 

Rape,  iii.  278. 

Rape^eed,  tithe  thereof,  iii.  472. 

RatcUff,  Dr.  his  travelling  physicians,  i.  316. 

Rate,  for  the  repair  of  the  church,  i.  378.    See  Church. 

RationabiU  parte  bonorum,  writ  of,  iv.  440. 

Reader,  in  what  case  allowed  in  the  church,  iii.  283.  antiquity  thereof,  how  ap*. 

pointed,  ibid  readership  not  an  ecclesiastical  preferment,  284.  n. 
Reading-desk  to  be  in  churches,  i.  569,  first  institution  thereof,  iii.  264. 
Reasonable  part,  of  widows  and  children,  what,  iv.  439,  40. 
Recognizances,  in  what  order  of  debts  to  be  paid,  iv.  350. 
i{eco/!/!?e^,  an  order  of  friars,  ii.  523. 
Reconciliation  of  a  church,  what,  i.  356. 
Reconsecration  of  a  church,  when  necessary,  i.  556. 
Reconvention,  what,  ii.  137. 
Recusant,  who,  iiL  128. 

Refeclionarius,  in  the  religious  houses,  who,  ii.  ^51. 
Reformatio  Legum,  1  H<Kg,  179. 

Refusal,  by  the  bishop  oia  clerk  presented  to  a  benefice.    See  title  Presentation. 
Register-book,  first  institution  thereof,  iii.  290.  to  be  provided  by  the  parish,  i.  371. 

how  to  be  kept,  iii.  290.  register-book  good  evidence,  293.  whether  dissenter^ 

have  aright  to  be  inserted  in  the  church  register,  295.  register  of  marriages  in  par. 

ticular,  291.  of  burials  in  particular,  292.  right  to  inspect  and  obtain  copies,  293. 
Registrar,  how  appointed,  iii.  285.  his  office  and  duty,  285.  289. 
Rent  in  arrear,  goes  to  the  executor,  iv.  299.  in  what  order  of  preference  to  be 

paid  amongst  debts,  3$5, 
Repair,  of  the  church,  i.  350. 
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RepMication,  iv.  75. 

Bendence^  by  the  common  law,  296.  by  the  statute,  S96-  3 10,  &  n.  hospitality  to 
be  kept  by  non-residents,  3L0.  leases  of  non-residents,  311,  312.  ».  residence 
(by  canon  law,  ilL  295.)  of  bishops,  313.  of  deans,  314.  of  prebendaries  and 
canons,  315.  of  rectors  and  vicars,  315.  317.  of  curates,  317.  of  ploralista^ 
318.  of  persons  presented  by  the  universities  to  popish  livings,  Und. 

Renduary  legatee,  in  what  case  he  shall  have  administration  of  die  c^fects^  iv.  880. 

RengnaHon^  what,  iii.  319.  to  whom  to  be  made,  ibid,  whether  it  must  be  made 
in  person,  320.  must  be  absolut^  and  not  conditional,  ibid,  most  be  accepted 
by  the  proper  ordinary,  321.  ordinar/s  power  to  refuse,  321,  2.  n. .  from  what 
tune  lapse  after  resignation  shall  incur,  322.  corrupt  resignation,  323.  general 
bond  of  resignation,  whether  valid,  353,  &c.    See  jSmiofiy. 

JUspond,  what,  iii.  323. 

Restoration  of  king  Charles  the  Second,  to  be  observed  as  an  holiday,  ii.  322. 

Review,  commission  of,  in  what  cases  granted,  L  63,  &  n. 

Richmond,  archdeaconry,  probate  of  testaments  there,  iv.  268. 

Right  ofadvowion,  writ  of,  what,  i.  29,  30. 

Ring,  in  marriage,  signification  thereof,  ii.  479. 

Ringers,  their  salary,  i.  374. 

RoSfery,  on  the  Lord's  day,  hundred  not  answerable  for  it,  ii.  422. 

Rochet,. Yfhat,  iii.  324. 

Rogation  days,  what,  iL  314. 

Royal  dispensation,  iii.  105. 

Rubric  established,  iu  246 — 248. 

Rural  dean,  antiquity  of  the  office,  ii.  119.  apportioning  the  district,  L  195. 
ii.  119.  appointment  of  rural  deans,  ii.  120.  their  oam  of  office,  121.  their 
holding  rural  chapters,  ibid,  their  attendance  at  die  bidiop's  visitation,  125. 
their  judicial  and  other  authority,  123, 4. '  continuance  in  their  office^  124.  didr 
disuse,  125. 

S 

Sabbath,    See  Lord's  day. 

Sac,  order  of,  in  the  religious  houses,  ii.  524. 

Sacraments,  iii.  324.  wine  provided  by  p&fishioners,  i.  84. 

Sacrilege,  i,  395,  4. 

Sacrista,  in  the  relidous  houses,  who,  ii.  530. 

Sajfron,  how  tithable,  iii.  496. 

Sanctuary,  privilege  of,  abolished,  i.  394. 

Savignians,  an  order  of  monks,  ii.  518. 

Schools,  power  of  foundation,  iii.  325.  schoolmaster,  whether  necessary  to  be 
licensed,  326.  not  resorting  to  church,  ii.  169.  examination  of  schoohnastcr, 
331.  penalty  on  papisU  teaching  school,  tWrf.  See  Popery.  Dissenters  how  far 
allowed  to  teach  school,  332.  whether  the  ordinary  may  deprive  for  teaching 
without  licence,  333.  in  what  cases  curates  sh^  have  the  preference  in  teach- 
ing school,  ibid,  schools  subject  to  a  commission  of  pious  uses,  where  there  is 
no  visitor,  334.  whether  the  visitor's  power  is  conclusive,  334,  5.  governors, 
eo  nomine,  are  not  visitors,  335,  whether  the  trust  surviveth,  on  the  feoffees 
dying  away  beyond  the  limited  number,  336.  schools  how  far  liable  to  the 
pubhc  taxes,  337. 

Scire  facias,  writ  of,  what,  iii.  529. 

Scotland: 
Episcopal  ministers  there,  to  pray  for  the  king  and  royal  family,  ii.  206. 
Marriages  there  in  fraud  of  the  statute,  ii.  473,  &  n. 

Seats  in  churches,  origin  of  the  distinct  property  therein,  i.  358.  of  common  right 
to  be  repaired  by  the  parishioners,  ibid,  use  of  the  seats  in  the  parishioners,  iSd. 
bishop  to  dispose  of  the  same,  359.  churchwardens*  power  to  dispose  of  the 
same,  ibid,  reparation  necessary  to  make  a  tide,  360.  seat  not  to  go  to  a  man 
and  hia  heirs,  ibid,  seat  may  be  prescribed  for  as  belonging  to  an  house, 
360,  1,  2.  n.  or  annexed  to  a  house  by  a  faculty,  360.  n.  and  not  as  belonriM 
to  the  land,  362.  pnonty  m  a  seat  ma^  be  prescribed  for,  t«rf.   bishop's  d$> 
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,  tal  of  seats  in  the  chancel,  56S.  impropriator's  seat  in  the  chancel,  ibid,  vicar's  > 
seat  in  the  chancel,  Und,  seats  pulled  down,  what  shall  become  of  the  materials, 
364.   right  to  seats,  where  triable,  566,   Trespass  will  not  lie  for  entering  a 
pew,  365f  n. 
Secular  clergy,  i.  71. 
Sees  of  bishops,  what,  i.  276. 
Select  vestry,  iv.  10. 
Sentence,  definitive,  iii.  538.  interlocutory,  ibid,  sentence  must  be  in  writing;  559. 

must  be  pronounced  in  presence  of  the  parties,  Und. 
Sentences  of  scripture,  on  the  walls  of  the  church,  i.  572. 
Separate  Maintenance.    See  Akmony, 

Sequestration,  during  the  vacancy  of  a  ben^ce,  iii.  559.  iv.  2.  where  none  will  ac- 
cept a  benefice,  iii.  539.  during  a  suit,  ibid,  for  neglect  of  duty,  540.  for  debt, 
ibid,  for  dilapidations,  ibid,  who  shall  have  the  profits  pending  an  appeal,  ibid, 
sequestrator's  duty  in  receiving  the  profits,  540,  &c.  iv.  5.  how  to  account,  iii.  - 
541.  iv.  4.  sequestration  dischargeo,  iii.  541. 
Sermons,  directions  concerning  the  same,  iii.  268 — 275. 

Sexton,  whence  so  called,  iii.  542.  how  appointed,  ibid,  where  the  office  is  elective, 
whether  a  woman  may  vote,  iii.  542.  whether  a  woman  mav  be  elected,  ibid. 
whether  a  mandamus  lies  to  restore  a  sexton,  ibid,  how  displaced,  545. 
Sheaf,  iii.  465. 
Shroud,  stealing  of,  i.  271. 
Sick,  visitation  o^  iii.  345.  communion  of  the  sick,  544.  departing  out  of  thi^ 

life,  345. 
&desmen,  who,  i.  599.  409.  how  appointed,  401.  their  oath  of  office,  404.    See 

Churchwardens. 
Significavit,  on  a  writ  de  excommunicato  capiendo,  ii.  248. 

Simony,  by  the  canon  law,  iii.  546.  oath' against  simony,  548.  simony  by  the  sta^ 
tute  law,  549.  concerning  bonds  of  resignation,  555 — 570,  &  n.  form  there- 
of, 57U' 
Simple  contract  debts,  to  be  last  in  payment,  iv.  55A. 

Sine-cure,  original  of  sine-cures,  i.  75.  78.  ii.  222.  iii.  572.  more  than  one  incum- 
bent to  m^e  a  sine-cure,  572.  possession  of  sine-cures  how  to  bfe  obtained,  575. 
not  within  the  statute  of  pluralities,  ibid,  not  within  Clergy  Residence,  &c.  act> 
(5.7  G. 5.  C.99.)  id.  6  81.  72.  ii.  74. 
Singing  of  psalms  in  the  church,  iii.  267,  8* 
Slander,  how  far  of  spiritual  cognizance,  ii.  126,  7. 
Small  tithes,  what,  iiL  409. 
Sodomy^  i.  254.   a  cause  of  divorce,  n,  499,  &  n. 

Son,  whether  he  may  be  presented  to  a  ben^ce  immediately  after  his  father,  i.  1 46. 
Sotd^hot,  what,  ii.  562.    See  Mortuary. 
Spalato,  archbishop  of,  made  dean  of  Windsor,  i.  145. 
Spoliation,  writ  of,  what,  iii.  574^  in  what  cases  grantable,  Ufid. 
Sports,  how  far  permitted  on  the  Lord's  day,  ii.  417.  king  James  the  first,  his  book 

of  sports,  419.  licensed  l)y  king  Charles  the  first,  L  541,  2. 
Stamps,  on  the  several  eccl^iastical  instruments,  iii.  575 ;  [and  see  iv.  227 — 229. 

and  Addenda  to  vol.  iii.] 
t^atute  law,  what,  Pref.  page  xli.  statute  infficting  no  penalty,  hoW  to  be  enforced, 

ii.  489. 
Stipendiary  priests^  who,  ii.  65.  iii.  577. 
Striking  in  the  church  or  churchyard,  i.  591. 
Subdeacon,  who,  iiL  577. 
Subscription: 

■  To  the  59  articles,  by  persons  to  be  ordained,  iii.  58.  by  clerks  at  institution  to  a 
benefice,  i.  164.  by  heads  of  colleges,  491.  by  officers  in  the  ecclesiastiad 
courts,  iL  44.  by  lecturers,  599.  by  curates,  65.  by  schoolmasters,  iii.  526. 
To  the  book  of  common  prayer,  by  clerks  at  institution,  i.  165.  by  heads  of 
colleges,  491.  bv  curates,  ii.  65. 
.  To  the  three  articles,  concerning  the  supremacy,  the  common  prayer,  and  the 
59  articles,  by  persons  to  be  ordained,  iii.  58.  by  deriis  at  institution,  i.  165. 
hy  lecturers,  ii.  599.  by  curates,  "65.  by  schoolmasters,  iii.  526. 
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St^pragan  bishops,  who,  L  246.  their  sees,  Und,  their  nominatioii  and  consecration, 
S47,  8.  their  power,  348,  9.  now  disused,  249. 

Smadty  iii.  578, 

Sunday y  due  observation  thereof,  ii.  412.    See  hor£t  day, 

SuperiruHtution,  what,  i.  171. 

Superviton  of  a  will,  their  authority,  iv.  126. 

StipposUitiotu  births,  i.  124. 

Supremacy,  the  kin^s  supremacy  by  the  common  law,  iii.  378.  by  the  canons  of  the 
church,  579.  by  the  tnirty-nine  articles,  380.  by  act  of  parliament,  381.  the 
king's  style  and  title,  ibid,  penalty  of  denying  the  king's  supremacy,  382.  penalty 
of  asserting  the  pope's  supremacy,  384.  oath  of  supremacy,  13.  15.  384,  5.fL 
supremacy  limited  and  defined  by  the  acts  of  settlement  at  the  revolution,  385. 
1^  the  act  of  union  of  the  two  kmgdoms  of  England  and  Scotland,  391. 

Surgeons,  how  far  necessary  to  be  licensed,  iii.  89. 

SurpUcei,  to  be  provided  in  churches,  i.  369. 

Surrender,  by  deed,  ii.  370.  in  law,  Ufid, 

Surrogate,  wno,  iiL  391.  his  oath  of  office,  ii.  462.  iii.  392.  bond  for  the  due  per- 
f<nrmance  of  his  office,  ibid> 

Sustention,  ab  officio  et  beneficio,  iii.  392.  tUf  ingretsu  ecdetuB,  392,  5. 

Swam,  tithe  of,  iii.  515. 

Swearing,  punishment  thereof  by  the  canon  law,  iii.  394.  by  statute,  Und. 

Swinburne,  his  character,  iv.  437,  8. 

^fha  ctedua,  what,  iii.  479.  tithe  thereof,  480. 

^nod,  general,  national,  provincial,  diocesan,  iii.  397. 
'r,  what,  i.  284.  in.  398.  how  recoverable,  398. 
m,  what,  i.  294. 


TaJUe  of  degrees  of  prohibited  marriages,  to  be  set  up  in  churches,  i.  372. 

Templars,  a  reli^ous  order  of  knights,  ii.  526.  dissolved,  532. 

Temporalities,  of  bishoprics,  in  the  time  of  vacation,  i.  226. 

Ten  Commandments  to  be  set  up  in  churches,  i.  378. 

Tenants  in  common,  who,  i.  17. 

Tenths,  what,  iii.  120.  anciently  paid  to  the  pope,  ibid,  given  to  the  king,  121. 

Terrier,  required  to  be  made,  iii.  399.  authority  thereof,  399,  400.  form  thereof, 
400,  &c. 

Test,  form  thereof  to  be  taken  a^nst  transubstantiation,  iiL  17. 

Testament,  difference  between  will  and  testament,  iv.  44. 

Testes  synodales,  who,  i.  398.  409.  iv.  21. 

Testinumial,  for  orders,  iii.  32.  form  thereof  54—57.  of  a  person  presented  to  a 
benefice,  i.  155. 

Thesaurarius,  in  the  religious  houses,  who,  ii.  531. 

Tithes: 
Origin  of  tithes  in  England,  iii.  407. 

The  several  kinds  of  tithes,  with  their  nature  and  properties,  iii.  408.  dividon 
of  tithes  into  praedial,  mixed,  and  personal,  ibid,  division  of  tithes  into  great 
and  small  tithes,  409.  tithes  restrained  to  the  proper  parish,  410.  portion  of 
tithes  in  another  parish,  411.  tithes  in  extra  parochial  places,  Und. 
Of  what  things  tithes  shall  be  paid,  and  of  exemptions  and  discharges  from  tithes, 
iii.  411.  of  things  that  renew  yearly,  ibid,  once  in  the  year,  412,  &  n,  things 
of  the  substance  of  the  earth,  412.  things /<?r^  natures,  ibid,  barren  land, 
413.  forest  land,  414.  glebe  land,  415.  abb^  lands,  416,  &c.  426.  n.  ancient 
demesne,  426.  common  appurtenant,  427. 
Of  moduses,  or  exemptions  from  payment  of  tithes  in  kind,  and  of  custom  and 
prescriptions,  iii.  431.  difierence  between  custom  and  prescription,  ibid,  de  non 
decimando,  431.  436.  de  modo  decimandi,  436.  modus  must  have  a  reason- 
able commencement,  as  from  a  composition  real,  457.  composition  real,  457. 
441,  &  notes.  Temporary  composition,  441, 2.  must  be  something  for  the 
parson's  benefit,  442.  must  not  be  one  tithe  in  lieu  of  another,  ibid,  must 
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Tithes — continued. 

be  different  in  kind  from  the  thing  tha£  is  due,  447.  must  be  certain,  444. 
variation  of  witnesses  in  describing  land  will  not  vitiate  a  modus,  in  what 
case,  445.  n.  (a),  ancient  and  not  rank,  449—454.  durable,  455,  &  «.  with- 
out interruption,  455 — 6.  modus  how  destroyed,  456.  how  to  be  tried,  456, 
&c.  bill  to  establish  a  modus,  458,  9.  certam  moduses  established  by  deci- 
sions in  the  law  courts,  459.  n.  460.  n. 

Of  the  several  particulars  tithable,  iii.  460. 

Com,  and  other  grain,  ili.  461.  balks  and  meres,  462.  headlands,  ibid,  stubble, 
ibid,  after-eatage,  462,  &  n.  tares  cut  to  feed  cattle,  462.  beans  and  pease, 
465 — i66. 

Hay,  and  other  like  herbs  and  seeds,  iii.  467.  aftermowth,  468.  after-eatage, 
469,  and  «.  clover,  469 — 471,  &  n,  rape-seed,  472.  woad,  47 J.  fern,  iSd. 
heath,  furze,  broom,  ibid. 

Agistment,  or  pasturage,  iii.  475.  a  small  tithe,  474.  due  de  jure,  ibid,  for  what 
cattle,  474,  5.  for  what  lands,  475,  6.  n,  by  whom  to  be  pai(^  475.  in  what 
manner  to  be  paid,  476,  477.  n.  modus  for  the  same,  477. 

Wood,  iii.  478.  whether  it  is  tithable  fie  jure,  478,  9.  whether  it  is  a  great  or 
small  tithe,  479.  tithe  of  sylva  ctedua  by  the  canon  law,  ibid,  by  the  statute 
law,  480.  no  tithe  of  wood  for  timber,  480 — 488,  &  n.  no  tithe  of  the  roots 
of  trees,  488.  nor  of  wood  for  husbandry  or  fuel,  Und,  nor  for  hurdles  for 
sheep,  nor  hop-poles,  tM.  for  making  bricks,  tM,  of  fruit-trees,  489.  of  nurse- 
ries, ibid,  in  what  manner  to  be  paid,  ibid,  by  whom  to  be  paid,  that  is, 
whether  by  the  seller  or  the  buyer,  ibid,  modus  for  the  same,  490. 

Flax  and  hemp,  to  pay  5s.  an  acre,  iii.  490. 

Madder,  to  pay  5s,  an  acre,  bv  stat.  31  Geo,  2.  c.  12.  now  expired,  iii.  490, 1. 

Hops,  in  what  manner  tithable,  iii.  491. 

Roots  and  garden  herbs  and  seeds,  as  turnips,  parsley,  cabbage,  safiron,  iii.  495, 
6,  &  «. 

Fruits  of  trees,  as  apples,  pears,  acorns,  iii.  496,  7,  &  n. 

Calves,  colts,  kids,  pigs,  iii.  498,  9,  &  n. 

Wool  and  lamb,  a  mixt  small  tithe,  iii.  499.  at  what  time  due,  ibid,  in  what  man* 
ner  to  be  tithed,  500.  how  to  be  proportioned  in  diflerent  parishes,  502.  sheep 
removed  to  avoid  the  payment  ot  tithe  lambs,  504.  sheep  dying  or  killed,  iM, 
lambs'  wool,  504,  5.  sheep  agisted,  505.  locks  of  wool,  506.  several  flocks 
depastured  together,  ibid,  modus  for  the  same,  506,  7. 

Milk  and  cheese,  a  mixt  tithe,  iiL  507.  not  milk  and  cheese  both,  ibid,  payment 
thereof  by  canon,  ibid,  cows  depasturing  in  different  parishes,  507, 8, 9.  when 
milk  shaJl  be  paid,  and  when  cheese,  509.  agbtment  of  milch  cattle,  ibid* 
manner  of  tithing,  509 — 515.  modus  for  the  same,  515. 

Deer  and  conies,  iiL  514. 

Fowl,  hens,  ducks,  geese,  iii.  515.  swans,  ibid,  turkies,  Und,  pigeons,  ibid,  par- 
tribes  and  pheasants,  516.  modus  for  the  same,  ibid. 

Bees,  iii.  516. 

Mills,  iii.  516.  fishings,  519.  &  n.  other  personal  tithes,  519. 

Of  the  setting  out,  and  the  manner  of  taking  and  carrying  away  of  tithes,  iii. 
521.  general  manner  of  setting  owty  ibid,  not  before  the  crop  is  cut,  522.  the 
parson  may  not  set  it  out,  ibid,  yet  he  may  see  it  set  out,  522, 5, 4.  n,  notice 
of  setting  out,  ibid,  must  take  care  of  it  alter  it  is  set  out,  524.  may  spread 
and  dry  it  on  the  ground,  525.  and  carr^  it  away,  ibid,  but  must  not  do  wilM 
damage,  525,  6.  penalty  by  action  agamst  parson  for  not  carrying  it  away, 
526. 

Tithes  how  to  be  recovered,  iii.  526.  incumbent  compelled  to  demand,  ibid. 
who  to  be  sued  for  the  same,  526, 7.  to  whom  to  be  paid,  where  the  parish  is 
not  known,  527.  how  paid  on  death  of  incumbent,  iii.  447, 8. 442.  anciently 
recoverable  in  the  counter  court,  528.  recoverable  in  the  spiritual  court,  by 
the  canon  law  and  by  divers  statutes,  528,  &c.  recovery  of  treble  value  in  the 
temporal  courts,  by  the  2  &  5  Edw.  6.  c.  15.  554 — 559,  &  n.  recovery  of 
double  value  in  the  ecclesiastical  court,  by -the  same  statute,  559.  manner  of 
suing  for  tithes  in  the  ecclesiastical  court,  540.  punishment  for  contempt  of 
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process  or  sentence  in  those  courts,  545.  suit  for  small  tithes  before  justices 
of  the  peace,  Und.  suit  for  quakers'  tithes  before  justices  of  the  peace,  546, 
&c,  tithes  severed  to  be  sued  for  in  the  temporal  courts  only,  549,  50.  suits 
for  tithes  in  the  courts  of  equity,  550,  &  n,  incumbent  dying,  551 — 566.  cus- 
tomary tithes  for  houses  not  in  London,  566. 
Hthes  in  London,  iii.  551. 
Form  of  a  lease  of  tithes,  iii.  566.  terms  of  such  lease,  568.  n. 

7%ronenseSy  an  order  of  monks,  ii.  518. 

T^tle  for  orders,  what  shall  be  deemed  sufficient,  iiL  29.  bishop  to  provide  for  a 
clerk  ordained  without  a  sufficient  title,  51. 

Toleration.    See  Diuentert, 

Tombstone.    See  Burial. 

Tonsure,  what,  iii.  207. 

DransubttantiatUm,  condemned,  iL  428.  form  of  the  declaration  against  it,  488.  iii.  17. 

TVver,  in  the  churchyard,  who  hath  the  property  in  them,  L  547. 

IVentars,  what,  iii.  569. 

JVimiarian  firiars,  a  religious  order,  iL  525. 

TVoper,  what,  iii.  569. 

7\imc,  what,  iii.  569. 

Turkiesy  tithe  of,  iiL  51 5. 

Turmpt,  how  tithable,  iii.  495. 


Vacation  of  a  benefice,  who  shall  have  the  profits  during  the  vacation,  iv.  1.  seques* 
tration  issued  on  a  benefice  becoming  void,  2.  management  of  the  profits,  5. 
supply  of  the  cure,  Und.  successor  when  to  enter,  4.  sequestrator  to  account, 
ibid,  proportioning  the  profits  with  the  predecessor's  executors,  5. 

■  of  bishoprics.    See  Bishops. 

Ventre  inspiciendo.    See  Bastard. 

Vestry,  what,  iv.  8.  notice  of  the  meeting,  Und.  who  may  vote,  9.  hindering  per- 
sons firom  the  meeting,  ibid,  majority  conclusive,  ibid,  power  of  adjourning,  fftui. 
entry  of  acts  made,  ibuL  vestry  clerK,  Und.  beadle,  10.  select  vestry,  lo — 12. 

Vestry  cierk,  his  appointment,  iv.  9.  mandamus  will  not  lie  for  his  office,  9.  fi. 

Vicar,  iv.  12. 

Vicarages,  endowment  thereof,  with  altarage,  (see  Altarage,)  upon  appropriation, 
i.  756 — 7,  n.  original  endowments  where  likely  to  be  found,  78.  vicarage  a 
distinct  benefice,  79.  patronage  of  vicarages  how  acquired  upon  endowment, 
ibid,  vicar  only  entitl^  by  endowment  or  prescription,  80.  authority  of  endow- 
ments, ibid,  prescription  where  the  endowments  fail,  82.  trial  of  endowments, 
where,  ibid,  endowment  to  be  construed  favourably,  85.  how  far  the  Ordinary 
hath  power  to  augment  vicarages,  84.  augmentation  of  poor  vicarages  by  the  go- 
vernors of  queen  Anne's  bounty,  ii.  285.  vicarage  how  dissolved,  i.  90.  form  of 
the  endowment  of  a  vicarage,  i.  92. 

Vicar  general,  who,  L  95.  289.  how  to  be  qualified,  290.  his  jurisdiction  and  power, 
291.  for  what  term  the  office  is  srantable,  294. 

Vigl,  what,  ii.  515.  whence  so  called,  L  557.  what  days  to  be  observed  as  vigils, 
u.  515. 

Vusetmodis,  citation,  what,  L  418. 

Vi  Imca  removendd,  writ  of,  what,!.  175.  iv.  15.  effect  thereof, ii.  546. 

Viner*8  institution  of  a  professorship  of  the  common  law,  iL  53.  n.  observations  on 
his  abridgment  of  the  common  law,  54.  n. 

Visitation  of  churches  and  chapels,  origin  thereof,  i.  409.  iv.  15.  origin,  14.  who 
shall  visit,  ibid,  how  often,  and  in  what  order,  ibid,  where,  17.  inhibition 
during  the  time  of  visitation,  16.  general  power  of  the  visitors,  17.  visitation 
sermon,  19.  exhibits  at  the  visitation,  20.  presentments,  by  whom  to  be  made, 
21.  See  Presentments;  penalty  for  not  presenting,  26.  none  to  be  presented 
twice  for  the  same  offence,  27.  churchwardens  to  support  their  presentments, 
ibid,  procurations,  28.  anciently  by  proviuonsin  kind,  ibid,  now  converted  into 
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money,  30.  whether  due  when  no  visitation  is  made,  ibid,  to  'be  sued  for  in  the 

-  ^iritual  €ourt,  31.  to  be  paid  by  rectories  impropriate,  where  there  is  no  vicar 
endowed,  ilnd,  impropriate  rectory  where  there  is  a  vicar  endowed,  ibid,  chapel 
of  ease  under  a  parochial  church,  ibid,  churches  newly  erected,  32.  places  ex- 
empted, ibid. 

Visitatorial  vomer,  over  colleges,  and  other  charitable  foundations,  i.  439.  See 
Colleges.  In  the  case  of  schools,  iii.  334,  5. 

Kom/ benefice.  See  Avoidance. 

Fo/tfntor^  jurisdiction,  what,  i.  292. 

U 

Union  of  churches,  iv.  32.  causes  of  union,  ibid,  who  may  unite,  ibid,  restraint  of 
union  by  statute,  32,  33,  &  n.  in  towns  corporate,  33.  union  may  be  infuturo, 
56.  presentation  to  united  benefices,  ibid,  reparation  of  the  united  churches,  Und. 
other  payments  and  duties,  ibid,  e^ct  of  union  as  to  pluralities,  ibid,  church 
united  to  a  prebend,  37.  union  how  tried,  Und. 

Universities.    See  Colleges . 

Usurpation,  what,  iv.  37. 

Usury,  what,  iv.  39.  by  the  civil  law,  40.  by  ^e  canon  law,  ibid,  by  the  common 
and  statute  laws,  41 — 43,  &  n. 

W 

Wake,  or  festival  of  the  dedication  of  the  church,  i.  337. 

Wdles,  custom  of  distribution  of  intestates'  efiects  there,  iv.  477.  service  in  the 

Welsh  tongue,  iii.  246.  i.  156. 
Waste,  committing  in  the  glebe  lands,  ii.  302.  digging  mines  therein  is  not  waste, 

ibid. 
Watermen  on  the  Thames,  allowed  to  jpass  on  the  Lord's  day,  ii.  415. 
Way  to  the  church,  where  to  be  sued  tor,  i.395, 6,  &  n. 
Weapon  drawing  in  the  church  or  churchyard,  i.  392. 
Westminster  Abbey,  buryine  in,  i.  27 1 . 
White  friars,  a  religious  order,  ii.  524. 
Whilst,  archbishop,  his  table  of  fees,  ii.  267. 
Whitsun  farthings,  what,  i.  303.  iii.  84. 

Widows,  at  what  time  they  may  marry  after  their  husband's  d^th,  ii.  451. 
Wife,  wikether  she  may  make  a  will,  iv.  50.  wife  being  an  executrix,  124.  payment 
of  a  legacy  to  her,  how  far  good,  383,  &  n.  devise  to  her  to  her  separate  use,  144. 
how  far  the  wife  is  of  kindred  to  the  husband  under  the  statute  of  distribution^ 
146,  7,  &  7t« 
Wills: 
Difference  between  wills  and  testaments,  iv.  44* 

Who  may  make  a  will,  infant,  iv.  45.  idiot,  46.  lunatic,  47«  questions  ofgene- 
ral  sanity  or  lucid  intervals,  on  what  principles  determined,  48.  n.  49.  n.  per- 
son of  weak  understanding,  49.  person  in  hquor,  50.  married  woman,  50^57. 
n.  person  under  fear  or  restraint,  57,  8.  n.  person  circumvented  by  fraud,  59. 
deaf  and  dumb,  60.  blind,  60, 1.  traitor,  61.  felon,  62.  felode  se,  ibid*  out- 
law, ibid,  excommunicate  person,  62,  3. 
Of  what  things  a  will  may  be  made,  of  lands,  iv.  63.  lands  to  charitable  uses,  66, 
of  an  estate  pur  autre  vie,  66,  7,  &  n.  mortgage,  68.  advowson  of  a  living, 
68,  &  n.  lands  contracted  for,  but  not  conveyed,  69.  lease,  69  &  n.  term  for 
years,  70.  debts  or  things  in  action,  70,  1,  &  n.  tilings  which  the  testator  hath 
not  of  his  own,  71.  things  in  joint  tenancy,  78,  &  n.  things  in  common,  72. 
«.  com  growing,  ibid,  things  not  yet  in  rerum  naturd,  73.  things  belonging  to  the 
freehold,  73, 4.  things  in  executorship,  74.  things  in  administration,  ibid,  wife's 
goods  by  the  husband,  75.  things  obtained  after  the  will  made,  75,  76, 8c  n. 
Form  and  manner  of  making  a  will;  may  be  contingent,  iv.  77.  of  copyholds;, 
ibid,  of  lands;  to  be  in  writing,  ibid,  signed  by  the  devisor,  77 — 79.  attested 
and  subscribed  in  his  presence,  79 — 83.  th  by  three  competent  and  credible 
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witnesses,  85 — 105.  what  witnesess  are  necessary  for  a  will  of  goodsy  105— 
107.  n.  a  letter  to  an  attorney  containing  instructions  for  drawing  a  wiU, 
established  as  a  will,  107.  m.  a  will  disposing  both  of  real  and  personal  pro- 
perty, with  a  clause  of  attestation,  but  no  witnesses,  established  as  to  the  per- 
sonal property,  ibid,  an  unfinished  testamentary  paper  of  no  efiect ;  the  party 
having  lived  eight  days  afterwards,  ibid,  an  unexecuted  paper  established 
as  a  will  by  the  prerogative  court,  sentence  affirmed  by  the  court  of  delegates; 
a  commission  of  review  afterwards  granted,  and  the  sentence  reversed,  ibid, 
declarations  of  trust,  107.  nuncupative  will,  Und,  codicil,  109.  donatio  causa 
9}ior/tf,  1 10,  &n.  appointing  of  guardians,  112 — 122.  See  GuartSasu ;  appoint- 
ing of  executors,  122.  wife  being  an  executrix,  124.  executor  baiikrupt,  or 
non  compos,  126.  supervisors  of  a  will,  their  authority,  tfttc^.  attesting  the  exe- 
cution of  the  will,  ^id,  how  far  it  is  necessary  that  the  witnesses  know  that  it 
is  a  will,  129,  130.  wills  to  be  construed  favourably,  150.  parol  averment, 
how  far  to  be  admitted  to  prove  the  intention,  I5l-r-l56,&ii.  a  will  cannot 
be  varied  on  the  ground  ormistake,in  what  case,iv.  ]52,r.  wills  referring  to 
deeds,  156.  clause  of  perfect  mind  and  memory,  ibid,  what  words  will  pass  a 
fee-simple  or  life  estate  only,  157,  &  n. — 144,  &  n.  devise  to  a  feine  covert  to 
her  separate  use,  144.  devise  to  heirs  female,  145.  devise  to  one*s  relations, 
ibid,  how  far  the  wife  is  a  relation,  146, 7,  &  n.  devise  to  younger  children,  148. 
estate  equally  to  be  divided,  148 — 155.  n.  devise  of  mortgages  passeth  the 
lands,  155.  advowson,  tithes,  fee  farm  rents,  156.  lands  to  be  sold,  ibid,  result- 
ing trust  as  to  the  surplus,  157 — 159.  devise  upon  condition,  159 — 161. 
executory  devise,  what,  159.  devise  tending  to  perpetuity,  162.  of  chattels 
personal,  164,  5.  n.  devise  to  children  yet  unboni,  166,  7,  &  n.  in  what  case 
maintenance  shall  be  implied,  168.  household  stufl^  ibid,  household  goods,  i^ 
|k>late,  jewels,  &c.  169.  n.]  all  his  goods,  what  it  implies  or  includes,  169, 70, 
&  n.  chattels  doth  not  imply  things  which  go  to  the  heir,  170, 1.  land  im- 
plies the  com  growing  thereon,  171.  devise  in  restraint  of  marriage,  1 75 — 1 80, 
&  n.  condition  not  to  give  trouble  to  the  executor,  180.  thing  devised  twice, 
181,  &  n.  thing  which  a  person  hath  jointly  with  another,  182.  in  what  cases 
a  legacy  shall  be  said  to  lapse,  182 — 191,  &  n.  a  general  residuary  clause 
passes  dl  that  is  undisposed  of,  as  in  the  case  of  a  lapse,  185.  n.  (a),  surplusor 
residue,  191 — 197,  &  n.  wills  how  revocable,  197.  implied  revocations,  205, 
&c.  joint  or  mutual  wills,  205,  n. 

Of  seamens'  wills^  and  those  of  marines,  iv.205 — 220. 

Of  the  probate  of  wills,  and  administration  of  intestates' effects,  iv.  229,  &c. 

Probate  of  wills,  origin  of  the  jurisdiction,  iv.229 — 251,  &  n.  bishop,  251.  pe- 
culiar, ibid,  archbishop's  prerogative  in  case  of  bona  notabilia,  252.  mils  in 
the  British  colonies,  257.  wills  of  land  not  subject  to  the  ecclesiastic^  juris- 
diction, 258.  will  of  goods  not  effectual  before  probate,  258 — 240.  refusal 
of  an  executorship,  240.  executor  of  his  own  wrong,  241 — 244,  &  n.  co-ex- 
ecutors, some  of  them  do  refuse,  244,  5,  &  n.  where  one  executor  excludes 
the  other,  245.  where  all  refuse,  administration  to  be  committed,  246.  within 
what  time  the  will  shall  be  proved,  ibid,  [and  see  slat.  ST  Geo.  5.  c.  90.  (within 
^x  months)]  what  the  executor  may  do  before  probate,  ibid.  Ordinary  to  cite 
the  executor  to  prove  the  will,  248.  mandamus  to  compel  the  ordinary,  ibid. 
manner  of  proving  the  will,  in  common  form,  249.  in  solemn  form,  251.  exe- 
cutor's oath  to  render  a  just  account,  255.  bond  to  the  like  purpose,  254. 
executor  considered  as  a  trustee  in  chancery,  126, 259,  n.  probate,  making  out, 
259.  registry  of  wills  in  particular  places,  i^.  probate  of  a  will  of  lands  not 
evidence,  260.  probate  of  a  will  of^oods  and  chattels,  how  far  evidence,  261. 
forged  probate  or  will,  261.  n.  fee  for  probate,  264,  &x.  executor  dying,  269. 

Administration  of  intestates'  effects,  power  of  the  ordinary,  iv.  270.  ordinary 
may  be  compelled,  274.  refusal  of  administration,  276.  to  be  granted  to  the 
widow  or  next  of  kin,  277.  to  the  husband  of  the  wife's  effects,  278.  to  the 
father  or  mother  of  their  children's  effects,  279.  to  the  grandmother  befere 
uncles  and  aunts,  ibid,  to  the  son  before  the  father,  ibid,  half  blood,  279,  80. 
in  general,  to  the  next  of  kindred,  280.  See  Distribution:  to  the  redduaiT 
legatee,  or  principal  creditor,  280.  temporary  administrations ;  during  absence 
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out  of  the  kingdom,  281.  the  ordinary  not  bound  to  grant  these  to  next  of 
kin,  281,  n.  pendente  lite,  ibid,  during  the  minority  of  an  infant  executor  or 
administrator,  282.  feme  covert  administratrix,  284.  administrator  dying,  28  5. 
where  none  will  administer,  ibid,  where  there  are  no  kindred,  ibid,  may  be 
granted  out  of  the  jurisdiction,  ibid,  person  cannot  act  before  administration, 
285.  time  of  granting  administration,  ibid,  [and  see  Addenda  to  vol.iii.]  adnii- 
nistrator's  oath,  286.  bond  on  granting  administration,  ibid,  fee  for  adminis- 
tration, 291.  and  see  Probate^  Stamps;  letters  of  administration  allowed  as 
evidence,  292.  revoking  administration,  292 — 294. 
Of  the  duty  of  executors  and  administrators  in  making  an  inventory,  and  getting 
in  the  effects  of  the  deceased,  iv.  294.  administering  before  inventory  made, 
294,  5.  laws  requiring  the  making  an  inventory,  295.  things  to  be  put  into 
the  inventory,  297.  goods,  ibid,  chattels,  ibid,  debts  owing  by  the  deceased, 
ibid,  debts  owing  to  the  deceased,  298.  leases,  ibid,  estates  pur  autre  vie,  298,  ^ 
&  n,  extent,  rent,  com,  or  other  things  growing,  299.  thmgs  fixed  to  the 
freehold,  300.  heir-looms,  50 J.  box  with  writings,  304.  profits  of  lands  to  be 
sold,  305.  wife's  paraphernalia,  ibid.  See  Marriage:  wife  s  goods  or  chattels, 
508.  manner  of  valuation,  509.  in  what  cases  an  inventory  may  be  dispensed 
with,  ibid,  how  far  strict  formalities  are  necessary,  310.  strictness  requisite  in 
contestation  of  suit,  f^i^f.  action  given  to  executors  or  administrators,  312. 
action  in  case  of  rent  in  arrear,  315.  in  what  courts  to  be  brought,  515.  in 
what  case  co-executors  must  all  join,  ibid,  case  where  one  co-executor  rc- 
fuseth,  ibid,  in  what  case  one  may  do  what  all  may  do,  516.  in  what  cases  one 
executor  can  or  cannot  sue  another,  516,  &  n.  co-executor  dying,  317.  exe- 
cutor of  an  executor,  ibid,  administrator  dying,  3 1 9.  executor  otan  adminis- 
trator, t6t£f.  administrator  de  bonis  non,  ibid,  action  brought  against  divers  exe- 
cutors, ibid,  costs,  520.  executor  bankrupt,  321,  2. 

Of  the  payment  of  debts  by  executors  or  administrators,  ordinary  liable,  iv.  322. 
executors  and  administrators  liable,  525.  devisee  or  heir  at  law  of  lands  how 
far  liable,  524.  lands  devised  to  divers  to  be  sold  for  payment  of  debts,  one  of 
them  may  sell,  551.  in  what  case  the  heir  may  enter  for  a  condition 
broken,  332.  fraudulent  alienation  of  goods  to  defeat  creditors,  ibid,  fraudu- 
lent administrations  to  defeat  creditors,  333.  assets  what,  355 — 558  &  n.  in 
what  case  the  lands  and  the  personalty  shall  be  charged  in  aid  of  each 
other,  538 — ^340  &  n.  in  what  case  both  executors  shall  6e  charged,  where 
one  only  hath  assets,  341  &n.  what  debts  to  be  first  satisfied,  341 — 348  &  n. 
forfeiture  for  not  burying  in  woollen,  funeral  expenses,  overseer  of  the  poor 
dying,  charges  of  probate  or  administration,  348  &  n.  debts  due  to  the  king 
on  record,  348  n.  349.  debts  due  to  the  post  office,  549.  judgment  349, 50,  n. 
decree  in  equity  351.  recognizances  and  statutes,  mortgages,  352.  rent, 
bonds,  and  other  obligations,  555.  simple  contract,  554.  in  what  case  debt 
shall  be  paid  pari  passu,  555.  in  what  cases  interest  shall  be  allowed,  557. 
debts  barred  by  the  statute  of  limitation,  558.  executor  may  file  a  bill  to  de- 
termine priority  of  payments,  359.  debts  to  be  paid  before  legacies,  361. 
pleas  of  plene  administravit,  and  what  amounts  to  an  admission  of  assets ; 
4*  ne  unque  executor,  iv.  359, 360  &  n. 

Of  the  payment  of  legacies,  and  distribution  of  intestates'  effects.  See  Legacy, 
Distribution. 

Stamp  duties  chargeable  on  legacies,  and  the  distributive  shares  of  an  intestate's 
estate,  iv.  479 — 485.  and  See  Stamps. 

Account,  executor's  oath  to  account,  iv.  485.  administrator's  bond  to  account, 
ibid,  before  whom  the  account  shall  be,  486.  ordinary's  power  to  compel  the 
executor  or  administrator,  ibid,  parties  interested  to  have  notice,  487.  manner 
of  passing  the  account,  ibid,  expences  to  be  allowed,  488.  money  lost,  ibid. 
discharge,  489.  costs,  ibid,  whether  the  administration  bond  shall  be  put  in 
suit  for  debts  not  paid,  489, 490,  n.  See  Administration. 

Form  of  an  inventory,  iv.  491 .  of  a  will  of  lands,  492,  of  goods,  492, 3.  of  lands 
and  goods,  494.  of  a  codicil,  497.  of  a  nuncupative  will,  ibid. 
Wittenagemot,  what ,  i.  217. 

VOL.   IV.  o  o 
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Woady  tithe  of,  iii  473. 

Womcih  carnally  knowing  a  woman  child  under  ten,  ni.  378.  takii^  a  woman  hj 

force*  ibid,  taking  a  woman  having  substance,  Md.  taking  -a  woman  under 

•ixteen,  88a  ravishment,  S8S. 
Woodt  tithe  of,  iiL  478. 
Wooi^  tithe  of,  iil  499. 
WooUen^  biu^ini;  in,  i.  S68. 
Wooittom*s  case  for  blasphemy,  iii.  217. 
Writ  of  right  ofadvowtan^  L  30,  &  See  S9,  50,  ii. 
Writertf  in  the  religious  houses,  their  office,  ii.  531 . 

Y. 

Torif  province  oi,  custom  of  apponting  guardians,  iv.  lis.  of  distribution  of 

intestates*  efibcts,  434,  45S.   border  service  there,  435, 6. 
ForMtrr,  register  of  wills  therein,  iv.  S59. 
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ADMimsTRATOk,    See  WUU, 

Admissions  of  parties  in  one  court  as  to  matters  cognizable  in  another,  bind  them, 
iv.  258.  n.  2.  party  opposing  a  will  not  put  to  prove  his  interest  aider  admis*" 
sion  thereof  made,  iv.  251.  n.  7. 

Adultery.    (See  Marriage,  xi.  tit.  Divorce,) 

Advowson.    (See  Appropriation,  Benefice,  Simony,  Union.) 

Appendant,  what  is,  i.  6,  n.  1.  7,  n,  5,  disappendancy  of,  8,  n.  1.  plenarty  of  by 
stranger,  8,  n.  3.  releasing,  9,  n.  5.  coparcenary,  joint  tenancy,  and  partitioh, 
ibid,  and  14,  n.  6.  15,  n.  7,  8.  16,  n.  1.  of  a  moiety  of  a  church,  9  &  9a, 
15,  n.  7.  grants  by  deed  of  advowsons  in  gross,  11,  n.  4.  words  of  grant 
of  advowson  in  general,  ibid,  when  passes  by  grant  of  parcel  of  manor  to 
which  appendant,  ibid,  assignment  of,  after  avoidance,  12,  n.  8.  king^s  grant 
o^  after  avoidance,  12,  n.  10.  king^s  grant  of  void  turn  by  express  words, 
12,  n.  9.  iale  of,  duHng  vacancy,!^,  colleges  may  hold  any  number,  12, 
n,  10.  grants  of  next  avoidances  or  presentations,  1^,  n.  2.  grant  of  by  crown 
when  presumed,  15,  n,3.  in  gross,  will  not  pass  under  '  tenement'  in  a 
.will,  14,  n.  5.  words  of  devise  sufHcient  to  pass  advowson  for  life,  in  fee, 
Sec,  ibid,  devises  of,  for  particular  purposes,  and  herein  of  resulting  trusts, 
&c.,  14,  n.  5.  joint-tenants  of,  14,  n.6..  Tenants  in  common  of,  15,  n.  dis- 
turbance of  patron  in  presenting,  15,  n.  coparcenary  in  advowson,  15,  n.  7, 
8.  16,  n.  1.  sale  of  mortgaged  advowson,  19,  n.  Semb.  mortgagee  of,  cannot 
present,  19,  n.5.  grant  of  advowson  by  crown  where  mortgagor  made  a  si- 
moniacal  presentation,  20.  mortgagor  and  mortgagee  joining  in  presentation, 
22,  n.  k.  ayiiyowson  in  tenants  by  statute  merchant,  22.  advowson  m  bankrupts, 
ibid,  writs  of  advowson  to  be  in  C.  P.,  29,  n.  5.  writ  of  right  of  advowson, 
50,  n.  6,  7.  darrein  presentment,  Qnd.,  n.  8.  where  ri^ht  of  nomination  is  in 
one  and  of  presentation  in  another,  quare  impedit  lies,  51,  n^  9.  party  pre- 
senting is  to  jud^e  of  qualification  of  nominee,  ibid,  quare  impedit  lies  for  a 
mixeojecclesiastical  and  temporal  matter,  ibid,  usurper's  presentation  on 
vacancy  ousts  the  heir  of  him  in  remainder,  i.  58,  n.  l.  so  if  the  usurpation 
is  on  an  ecclesiastical  person,  ibid.,  n.  2.  plea  of  plenarty  of  six  months  and 
upwards  under  stranger's  presentation,  good  in  equity,  59,  n.3.,  7  A,  c.  18. 
against  displacing  the  interest  of  patrons  b^  usurpation  is  pot  retrospective, 
45,  n.  4.  advowsons,  &;c.,  and  tithes  taken  from  subjects  by  Long  Parliament 
restored,  43.  ^eging  title  in  quare  impedit,  45,  n.  5.  pleading  in,  ibid. 

Advocate,  stamp  duty  on  admission,  i.  2.  oaths,  5.  Roman  Catholic,  ibid. 

Affinity.    See  Marriage.  (Who  may  marry,  ^c.)  how  arises,  ii.  441, 71. 1.  marrying 

o  o  2 


LVDEX  TO  THE 

wife's  sister  or  husband's  brother,  ii.  434,  w.  8.  500,  w.  4.  such  marriage  not 
voidable  after  the  death  of  either  party,  500,  n.  4.  aud  why,  i.  1 1 8  a,  n.  first 
cousin?  may  marry,  ii.  450.  n,  3.  so  may  all  collaterals  in  the  K>arth  degree,  Und. 

After  eaiagCf  or  pasture  of  ^elds  which  have  paid  tithe  of  com  or  hay,  the  same 
year,  not  tithable,  iii.  462,  n.  9.  and  s.  477.  n.g. 

AgCy  what  want  of  avoids  marriage,  ii.  434,  n.8.  454,  a.  n.  1.  500  a,  and  501. 
lii.  280,  n.  6. 

Agistment  tithe,  iii.  473 — 477.  always  pecuniar)',  and  unlike  all  other  tithes,  cannot 
be  sj)ecific,  476,  n.  4.  decree  of,  to  vicar,  where  proved  due  in  three  out  of  five 
townships,  iv.  5(>4.  Addenda,  Tithes.  Young  cattle  and  dry  cows  shall  not  pay, 
when,  ill.  474,  n.  4.  husbandn'  horses  used  c^casionally  in  neighbouriug  parish 
are  still  exempt  from,  474,  n.  5.  is  payable  for  animals  eating  produce  of  the 
earth  on  the  land  though  not  a  year  on  it,  in  what  proportion,  iii.  475.  sheep 
brought  into  parisli  after  shearing  time,  and  sold  or  killed  unshorn  within  the 
year,  are  liable  to,  ibid.  n.  7.  pacing  wool  tithe  on,  when  exonerates  and  when 
not,  ibid,  n,  8,  9.  sheep  pay,  tiiough  turnips  are  cultivated  to  improve  land  for 
corn,  475.  so  if  foldecf  on  land  which  has  paid  tithe  of  hay  or  com,  and 
there  fed  on  turnips  or  vetches,  ibid,  is  due  in  one  parish,  though  tithe  of  lambs 
and  wool  is  due  in  another,  475  a.  how  paid  where  the  parish  in  which 
a  common  lies  is  not  clearly  known,  or  extends  into  different  parishes,  ibid* 
of  commons  appendant  or  appurtenant  to  &rms  in  other  parishes  or  in  gross, 
Und.  is  for  the  value  of  the  tenth  of  the  herbage  consumed,  and  not  on  the  im- 
proved value  of  the  animal,  475  a,  n.  h.  476,  n.  5.  cattle  fed  on  oil  cake  do 
not  pay,  476,  n.  5.  cannot  be  calculated  by  the  yearly  rent  of  the  land  as  large 
fine  might  be  taken,  ibid,  not  due  for  after  eatage,  where  the  lands  have  tint 
same  year  paid  tithe  of  hay,  477,  n.  g. 

Alterations,  by  pencil,  in  vnll,  iv.  107.-  note. 

Amnis:  small  tithe,  iii.  496  a. 

Answers,  of  defendants  in  criminal  suits,  L  53,  n.  7.  service  of  decree  for.  Hid. 

Apothecaries.    See  Physicians. 

Afparitor,  mandamus  lies  to  admit,  i.  54,  n.  8. 

Appeal.  See  Attentats,  Delegates,  Review,  Commassion  of, 

vMiat,  i.  58.  none  from  England  to  the  pope  before  16  Steph.,  ibid.,  n.  9.  time 
for,  59,  N.  3.  from  the  bishop  or  his  commissary  to  tne  archbishop,  ibid. 
from  dean  or  commissar}-  of  archbishop  in  his  exempt  jurisdiction  to  the 
court  oi^  arches,  ibid,  firom  bishop's  commissary  to  the  bishop,  ibid,  admissi- 
bility of  articles  when  not  debateable  on,  ibid.' Addenda  this  title,  new  mat- 
ter must  be  brought  on,  62,  n.  7.  in  the  two  provinces  of  Canteihury  and 
York,  what,  63,  n.  2.  courts  of,  cannot  enforce  payment  of  costs  incurred  in 
inferior  court,  63,  n.  4.  stamp  on,  64.  from  peculiar  of  dean  and  chapter  of 
Exeter,  cites  to  court  of  arches,  ii.  1 25.  by  excommunication,  257,  ».  4.  259, 
It.  7.  wager  of  law  and  trial  by  battle  abolished,  L  37  a. 

Apples,  small  tithe,  iiL  410.  496  a.  shall  not  pay  tithe  if  there  is  a  modus  for 
cider,  497,  n.  6.  but  see  Oder. 

Appropriation.  See  Impropriation,  Stnecurr,  Ficorage.  Term  how  derived,  i.  65. 
a.  5.  distinction  between  *  appropriation'  and  *  taipropriation,*  ibid,  what  is  an, 

'  iUd,  how  made,  ibid.,  &  66,  n.  could  not  be  assigned,  Hid.  to  be  hdd  by 
laymen  now,  as  anciently  by  religious  houses,  ibid,  how  lay  rector  may  have 
cure  of  souls  habit  noBter,  66,  n.  made  with  dfifl^rent  prirfleg^  in  two  forms,  tW. 
1st.  Union  of  benefice  md  mentam  ptemo  iter  mlroqmejmre,  b  the  roo(  of  appropri- 
ation without  vicarage  endowed;  which  b  the  origm  of  stroendiary  or  perpetual 
curacies,  ibid,  appropriator  of  small  tithes  hoond  to  m^iwHiii^  a  curate  itno  vicar- 
age endowed,  76,  ■.  grantee  or  impropriator  of  such  benefice  miffat  perfonn 
church  c^ces,  how,  66  a.  perpetnal  pleoartr  of  appropriations  ad  wtensam, 
66  a,  m-  2d.  Grants  »  pl*f^  tnre  cmm  trmpormBbms^  coarcyed  no  r^ht  of 
patrons^  or  cure  of  souls^  iiiL  Semib.  otherwise  now,  itid.  Aeimra  fiAnitr  in, 
iM.  bv  whom,  and  how  were  made,  Hid.  is  lawfiil  inheritance  in  larty,  t^ 
action  tor,  and  assurances  oi,  ibid,  whether  can  be  made  at  this  dar,  666,  n. 
disaivropriation.  ibid 

AfpurtemamtSs  import  of  tld$  word  ir  wflL  rv.  ur.  a.  5 
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Archbishops,    See  Bishop, 

Arthdeacon,  power  of,  to  grant  probate  and  commit  administration,  as  commissary 

of  bishop,  iv.  231.  n,  5. 
Arches,  cause  arising  in  diocese  of  London  may  be  brought  in,  why,  iv.  15,  n,  2, 
Articles,     Se^  Deprivation.  Church  void  by  not  reading,  how,  i.  105,^.    title  to 

confer  by  lapse  on  such  vacancy,  ^nd. 
Attentats,  what,  i.  64,  ii.  5.   how  revoked,  ibid. 
Augmenttition.    See  First  Fruits,  Land  Tax, 


B 

Banns.     See  Marriage,  (Banns). 

Baptism,  by  protestant  dissenting  ministers,  entitles  to  burial  by  church  of  England, 
.  1.  115, «.  See  Dissenters, 

Baptists.     Baptist  preacher  when  exempt  from  serving  all  parish  offices,  although 
engaged  in  trade,  ii.  1 92  a.  but  see  52  Geo.  3.  c.  1 55,  s.  9. 

Barbadoes,  will  not  attested  according  to  stat.  of  frauds  passes  lands  in.  Errata, 
iv.  238,  n,  7. 

Barley,  first  titheable  in  cock,  iii.  444. 462,  n.  5.  custom  to  render  eleventh  instead 
of  tenth  cock,  462,  n.  6,   rakings  of  tenth  cock  of,  462,  n.7. 

Barrenness,  as  exempting  lands  from  tithe,  iii.  413,  414.  &  notes. 

Beans,  Senib.  first  tithable  in  cock  or  sheaf,  iii.  463,  «.  2.  anciently  garbed  or 
.  bound  in  sheaves,  466,  h.8,   when  may  be  a  small  tithe  if  cultivated  out  of 
gardens,  466  n.  t. 

Bastard.  Rule  as  to  foi}r  seas  exploded,  i.  118,  n.7.  and  Addenda  this  title. 
Access  of  husband  presumed  till  contrary  shewn,  ibid,  sexual  intercourse  of' 
husband  and  wife  when  presumed  and  how  rebutted.  Addenda,  legitimacy  or 
■  bastardy  of  child  of  married  woman  living  in  adultery,  is  a  question  for  the  jury, 
i.  118.  M.  7.  non-access  how  proved,  and  general  grounds  of  illegitimacy,  ibid. 
&  118,  n.  child  begotten  out  of,  but  born  in  wedlock,  is  legitimated  by  the 
recognition  of  the  husband,  ibid,  declaration  by  reputed  wife  that  no  marriage 

^  or  an  illegal  marriage  had   taken  place,  admissible  after  death  of  reputed 
husband,  m  order  to  bastardize,  ibid,  but  she  cannot  so  prove  non-access  of 

.  husband,  ibid,   child  of  married  woman  may  be  proved  bastard  by  other; 
evidence  than  that  of  absolute  non-access,  ibid,  after  divorce  a  vinctdo,  issue 
are  bastards,  118  a,  n.  reason  why  spiritual  court  cannot  annul  marriage  after 
death  of  parties,  ibid,  absence  of"^  husband  beyond  sea  above  two  years  before 
birth  of  child  proves  bastardy,  ibid.  n.  8.   general  bastardy  may  be  tried  per 
^ais  when  not  directly  in  issue,.  128,  n..  5.  rule  of  nuUius  filius  applies  only  to 
inheritances,  131,  n.  6.  a  bastard  is  only  entitled  to  the  mother's  name,  when, 
ibid,  administration  of  goods  of,.  131,  n.  8.  escheat  of  land  of,  ibid.  Semb.  may 
take  holy  orders,  ibid,  surrender  of  copyhold  to,  ibid.  "  natural  affection"  when 
not  sufficient  to  raise  an  use  to  a  bastard,  ibid,   punishment  of  women  having 
bastards   chargeable   to  parish,   152.  filiation  of  bastards,   133.  custody  of 
legitimate  or  ill^itimate  children,  t6i(2.  n.9.  murder  of  bastard,  or  concealment 
of  its  birth,  134.  administering  poison  with  intent  to  procure  abortion,  134, 135. 
was  within  the  marriage  act,  26Qeo.2.  ii.  438,  n.  1.  is  within  the  law  which 
prohibits  marriage  among  certain  degrees  of  relationship,  450.  proper  name 
of,  in  banns  of  marriage,  ii.  437/,  g,h.  438a.  what  consent  is  necessary  in 
order  to  marriage  of  bastard  minor,  438.  guardian  to,  appointed  by  chancery, 
438.  when  a  child  may  choose  his  father,  451a.  n.  rule  that  no  man  shall  be 
bastardized  after  his  death,  holds  only  in  case  of  bastard  eigne  and  mvUer  puisne, 
1 18  a,  n..  501,  n.  8.  children  begotten  afler  voluntary  separation,  are  presumed 

:  legitimate  till  non-access  is  shewn,  507  a.  n.  5.  AUter  if  begotten  after  divorce 
a  mensa,  et  toro,  till  access  is  proved,  ibid,  gifts  by  will  to,  and  how  may  take 
bequests,  iv.  131,  n.g.  bequest  to  child  with   which  unmarried  woman  is 

.  enceinte,  1 66,  n.  administration  of  the  goods  of  intestate  bastard,  petty  officer, 

^  seaman,  or  marine,  205  o.  of  intestate  bastard  in  general,  iv.  285  &  n.  8. 
Bees,  only  tithable  by  custom,  iii.  413. 
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INDfiX  TO  THE 

Benefice: 

I.  Presentation :  what  is,  i.  156,  n,  what  benefice  is  presentative,  137,  fi.9.  wfad 
may  present,  ibid,  n.  J.  must  be  to  a  void  benefice,  i.  157  a,  ii.4.  whet  ir  a 
iiill  benefice,  ibid,hy  the  King  in  prejudice  of  another's  right,  142,  n.9.  by 
chancellor  to  living  of  20/.  value  in  King's  books,  144,  «.  1.  by  eomraon 
person  ought  to  be  within  six  calendar  months  after  avoidance,  when,  147, 
71.2.  six  months  do  not  conunence  till  after  ex(H*ess  notice  of  avoidance 
given  to  patron,  when,  148.  n.  3.  who  can  give  such  notice,  Und^  avoidance 
for  not  reading  the  Thirty-nine  articles,  ifnd.  stamp  duty  on,  149.  by  the  King, 
how  made,  149,  ra.4.  subject  presenting  must  shew  how  the  church  became 
void,  as  by  death,  &c.  150,  n.6.  the  mng  may  present  generally,  without 
stating  by  what  tide,  ibid,  revoking  presentation,  151,  n.9.  patron  of  former 
benefice  may  present  on  institution  to  second  benefice,  bait  bishop  camot 
collate  without  notice,  170, ».  9. 

II.  Examination:  objection  to  clerk  for  immorality  may  be  tried  by  a  jury,  i. 
155,  n,5, 

III.  Refusal:  grounds  to  refuse  a  presentee,  i.  156,  19.6.  notice  of,  how  and 
when  given  to  the  patron,  157,  n.7.  remedy  of.  clerk  for  wrongful  reAisal, 
162,71. 

IV.  Admisston^i,  163. 

V.  Institution  or  Collation.  See  CoUaHon.  Introduced  when,  i.  163.  n,8, 
patron  of  former  benefice  may  present  on  institution  to  second  benefice,  170, 
71. 9.  church  when  full  by  institution,  171,  n.  10. 

VI.  I?iduction :  clerk  is  not  incumbent,  nor  can  sue  for  dthes  before,  i.  172,  n.  1, 
stamp  duty  on  mandate  for,  172,  173.  mandate  of  guardian  of  spiritualties 
for,  172,  n.4.  archdeacon  refusing  induction,  how  sued,  173,  n.5.  revoking 
or  prohibiting  execution  of  mandate  for,  ibid,  parson  may  bring  action  for 
trespass  to  glebe  after  induction,  before  taking  actual  possesion,  176, 11.6, 
reading  Thirty-nine  Articles  in  two  months  after  actual  possession  of  bene 
fice,  and  deprivation  for  not  so  doing,  177,  n.  7-  sdpendiaiy  priest  provided  by 
lessee  of  benefice  with  cure  under  a  deanery,  must  read  the  articles,  178^  71.8. 
party  deprived  for  not  giving  his  assent  in  two  months  mav  be  presented  iewno, 
180, 7t.9.  exercise  of  function  after  the  two  months  is  a  new  nominatioD, 
when,  ibid, 

benefit  of  Clergy  praying,  by  clerk  in  orders,  i.  190,  tz.I.  sentence  of  death  can 
never  be  passed  on  clerk  m  orders  for  any  number  of  clergyable  offences,  iM. 
distinction  as  to,  between  laymen  who  can  read,  and  clerks  really  in  orders, 
1 92,  n.2.  clerks  in  orders  cannot  now  be  burnt  in  the  hand,  9^.  imprisonment 
of,  with  hard  labour,  ibid,  of  peers  and  peeresses  in  cler^al)le  felonies,  ibid,  on 
conviction  of  offences  committed  on  seas  which  would  be  clergyable  on  land, 
by  1  Geo,  4.  c.  90.  192,  n.n,  in  cutting  and  maiming  on  high  seas,  ibid, 

Bermuda;w\[\  not  attested  according  to  the  statute  of  mnids  passes  lands  in,  i^rroto, 
iv.  238, 71.  7. 

Bigamy.    See  Polygamy, 

Jiishops :  bishopric  in  Ireland  is  donative  by  letters  patent,  i.  202,  n,  5.  title  of 
Bisnop  of  Ireland  here,  ibid.  King  cannot  present  to  donative,  of  which  the 
incumbent  is  made  a  bishop,  212,  ti.  7.  votes  of,  in  the  house  of  loAls,  where 
superior  in  number  to  lords  temporal  present,  21 6,  n.  8.  residences  of,  in  London, 
when  extra  diocesan,  219,  n.9.  ii.  158,  71. 2.  precedence  of  bishop  being  privy 
councillor,  ibid,  n,  1.  guardianyhip  of  spiritualties  in  archbishopric  of  Oemterbury, 
225, 71. 5.  prerogative  of  King  on  aeath  of  bishop,  226^  n,  6.  custody  of  temponlties 
of  in  time  of  vacation  vests  in  the  King,  ^26,  n,1,  seizing  tempiol^ties  tf»  maum 
regis  for  enormous  offence  of,  227,  n.s,  jurisdiction  of  archbishop  over  their 
provincial  bishops,  peculiars,  230,  n,  9.  options,  239,  n»  3,  after  consecration 
vacate  cures  at  common  law,  iii.  96,  n-  2.  bishops  suffi^agan  may  hold  two 
benefices  with  cure,  iii.  100,  71.  5.  licensing  and  suspendii^  TsatiAstm,  m.  96S« 
n,  5,  costs  of  mandamus  against,  ii.  93.  n.  5.  61,  n,z,  pd^i^r  of  bi^op  as  visilor 
in  case  of  vacant  prebend,  93,  n,  5.  nothing  in  52  Geo,  3.  c,  155.  assets  thfi. 
jurisdiction  of  archbishops  or  bishop,  206.  archdeacon's  power  to  grant  prolNit« 
Qr  Sidininistration  as  commissi^y  of  bishop,  231, 7».  3, 
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Bkuphenuf,  See  Swearing:  acts  against  in  Scotland  repealed^  ii.  906,  n.  7.  iii.  216L 

^  Gdmmon  law  punishment  for,  remains  as  before  9  &  10  W,S,  c*32,  &  53  Geo.3» 
c«  16a  were  passed,  ii..l84,  fli.4.  S06,  n.  7.  iii.  316,  n.  4.  and  The  King  v.  Wad' 
duigton,  in  Aadenda  tU,  Dissenters. 

jBqiuL  Delirei^  of  mortgage  bond  as  donatio  mortis  causA,  iv,  1 1 1.  ».  6.  whether 
a  bond  admits  of  locality ;  SenUf.  not,  ^id.  bequest  of  **  goods  and  chattels  in 
a  particular  place'*  does  not  pass  bonds  which  happen  to  be  there  at  testator's 
death,  iM.  passes  by  bequest  of  **  all  testators  goods,"  ibid* 

Brief y  liability  of  representatives  of  deceased  undertakers,  L  352,  n.4. 

BvUy  what  is,  L  255,  fli.6. 

JBurialf  no  fee  due  for,  of  common  right,  i.  256,  n.  fee  for,  due  by  custom  when> 
269,  ff.  fees  for,  settled  by  the  ordinary,  when  268,  n.  6.  where  licence  is 
necessary  for,  person  givine  it  may  stand  on  his  own  price,  256,  n.  prescrip- 
tion for  separate  burial  within  the  church,  aisle,  or  choir,  257,  n,H,  custom  of 
burying  in  churchyard  as  near  relations  as  possible  is  bad,  ibiiL  custom  about 
Ixindon  as  to  fee  tor  burial,  257,  n.  9.  burial  the  usual  character  of  a  parochial 
church,  257,  n,a,  information  against  parson  for  neglecting  burial  of  parishio- 
ners, ibid.  n.b.  baptism  by  dissenting  minister  entitles  to  Christian  burial  in 
churchj^ard,  264,  n.4.  1 16,  n.  2586.  fees  on  burial  of  strangers  in  church-yard, 
258,  n.  2.  arresting  dead  body  for  debt,  259,  n.  of  thieves,  traitors,  murderers, 
&C.,  261, «.  1.  fees  for  burying  in  unusual  modes,  as  iron  coffins,  262,  &  n.  2. 
267,  n.  6..  acts  for  burying  in  woollen  repealed,  262.  burial  of  dead  bodies  cast 
ashore  from  the  sea,  262 — 264.  who  may  not  be  buried  in  churchyard,  266, 
If.  5.  bodies  of yWb  de  te  not  to  be  buried  in  public  highways,  &c.  but  privately 
in  the  churchyard,  and  when,  367.  expences  of,  what  are  allowed,  to  executors, 
271,  n.  8.  to  husband,  for  wife's  funeral.  Addenda  Hdt  title,  as  to  popish  burial^ 
see  Popery,  executor,  when  may  bury,  iv.  240,  n,6. 


Cabbage,  is  a  small  tithe,  iii.  496  a. 

Calves,  Delivery  of  tithe  calf  cannot  be  determinable  at  will  of  owner,*  iii.  49^ 
n.  7.  tithe  of,  in  what  parish  to  be  paid,  iiL  502,  n.  9. 

Canon*    See  JJeans  and  Ckty^ers. 

Carraway  seed,  small  tithe,  iii.  496,  &  n.  8. 

CarroU,  small  tithe,  iii.  496,  a. 

Carrot-seedy  deduction  from  small  tithe  of,  for  rubbing  out,  iii.  496,  n.  and  n.  9. 

Cathedral,  cannot  be  conveyed  without  the  bishop^  i.  276,  n.  10.  creating  bf 
king,  t6i(/. 

Cessavit,  ii.  299,  n.  5. 

Cession:  patron  when  to  present  to  first  living  to  avoid  lapse,  i.  i07,  n.  5. 

Chapel:  repair  of  private  chapel,  i.  298,  n.  5.  having  parodiial  ri^ts  as  clerk^ 
wardens,  burial,  &c.,  is  p^etual  curacy,  and  not  removeable  at  pleasure^ 
300,  It.  6.  chapels  of  ease  are  merely  ad  libitum,  ibid,  new  churcnes  when 
chapels  of  ease,  305,  n.  rates  for  repairii[]^,  305,  n.  7.  no  rate  for  reimbursing 
churchwardens,  monies  laid  out  in  pursuit  of  order  of  vestry,  ibid,  358,  n.  6, 
378,  n.8,  414,  n.  jr.  (and  see  8  Taunt.  20 K)  right  to  nominate  to  chapel  of 
ease  is  in  incumbent  of  mother  church,  306,  s.  9.  but  semb,  not  in  a  lay  rector 
not  havinff  cure  of  souls,  ^id.  chapel  of  ease  has  no  parochial  rights,  ii.  55,  a, ». 

Chaplain,  biU,  and  not  information  hes  by,  to  establish  Jiis  right,  ii.  61,  n,  z. 

Chapter,    See  Dean  and  Chapter, 

Chqpter  Gerk  of  cathedral  or  collegiate  church  acting  only  as  reg^trar  exempted 
from  41  G^  3.  U,K.  c.  79 ,  in.  2,  n.  1. 

Charitable  uses: 
Devise  to  corporation  for,  valid  under  43  EL  c.  4.,  i.30&,  n.  1.  effect  of  act,, 
ibid,  decree  of  commissioners  under  43  JEl.  how  reviewed,  308,  a.  n.  distinc- 
tion as  to  decree  between  charities  of  royal  and  private  foundation,  and 
where  there  is  a  charter,  309,  n,  equity  has  jurisdiction  under  52  G.  3.  c.  lOK 
over  all  charities,  for  the  purpose  of  administering  the  funds,  ibid*  legacy  ta 
some  jBtt^fic  charity  is  sufficiently  certain,  t6tdL.  what  makes  n  charity  public ,^ 
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ibid.  kin|^s  prerogative  when  the  use  dedared  is  contrary  to  policy  of  the 
law,  as  for  reading  Jewish  law,  &c.,  ibid,  equity  will  not  extend  vintatorial 
powers,  311,91.  l^al  estate  being  in  visitors  is  no  objecdon  to  them; 
(diter,  if  they  have  management  of  the  revenues,  ibid,  equity  interferes  in  the 
last  case  if  abuses  are  not  remedied,  ibid,  substantial  deviation  from  purpose 
of  institution  is  a  subject  of  visitatorial  jurisdiction,  ibid,  management  of  the 
funds  for  relief  of  "  widows  and  orphans  of  clergy,"  (35  6.3.  c.  Ill) 
317.  registering  and  securing  charitable  donations,  (52  G.5.  c.  102.)  317a. 
to  znc.  commissioners  to  inquire  concerning  charities^  (58G.3.  c.91., 
59  G.3.  C.81.  and  c.91.)  317c.  to  3L7g. 
Sir  Samuel  RomiUy's  act  to  provide  summary  remedy  in  cases  o£  abuses  of 
trusts  created  for  charitable  purposes,  (52  G,  3.  c.  101.)  317,  g.  who  may  be 
petitioners  under  this  act,  ibid,,  n.  2.  petition  how  signed,  317^.  act  only 
extends  to  breach  of  trust  by  the  trustees  themselves,  as  between  them  and 
the  objects  of  the  charity  only,  ibid,,  and  317.  A.  nor  will  the  court  relieve 
on  a  petition  for  mixed  fraud  by  the  trustees  and  third  persons,  317,  h. 
tenant  in  possession  of  a  charity  estate  though  at  a  low  rent  how  far  pro- 
tected, ibid.  Qu.  if  a  petition  seeking  a  variation  of  the  lease  is  within  the  act, 
ibid,  petition  praying  account  of  the  effects  of  a  deceased  trustee  is  not,  ibid. 
proceeding  for  the  same  objects  by  information,  and  petition  under  this  act 
checked,  ilnd.  orders  subsequent  to  the  petition  may  be  made  by  the  court 
on  motion,  ibid,  trustees  not  appearing,  ibid,  constructive  trusts  are  not 
within  the  act,  ibid,  conveyance  to  new  trustees  made  in  one  instance  of 
breach  of  trust,  ibid*  master  to  whom  petition  is  referred  may  proceed  on 
evidence  by  affidavits,  ibid. 
Additional  facilities  to  courts  of  equity  refi;arding  the  management  of  charity 
property,  1  &2  G.4.  c,  92.,  31 7  A  and  t.  Exchanging  lands  subjected  to 
charity  trusts,  317,  i. 

Cheese,  (See  Milk,)  not  de  jure,  tithable,  but  only  by  custom,  iii.  443,  n,  6. 
443  a.  9t.  7.  is  a  mixt  tithe,  408.  custom  to  pay  in  lieu  of  tithe  milk,  514, 
and  n,  4. 

Cherries,  small  tithe,  iii.  496  a.  growing  wild  in  fences,  tithable,  497,  n.6. 

Chester,  bishopric  of,  severed  from  the  province  of  Canterbury  and  allotted  to 
York,  i.  195,  n.5. 

City  of  within,  is  not  within  the  proviso,  in  4  W,  c.  2.  s.  3.  as  to  distribution 
why,  456,  456  a,  &  457,  n.  6. 

Children,  import  of  the  word  in  a  will,  iv.  148,  n.  t.  bastard  children,  when  take 
as,  iv.  1.31,  n.  g.  See  Bastards. 

Chrisvw,  mandamus  to  bishop  to  give,  i,  520,  n.3. 

Christianity,  part  of  law  of  England,  iii.  215,  ».  5. 

Christian  name.     See  Name. 

Civr.'hfs.    See  Public  Worship  : 
Parish  churches,  i.  67,  n,  marriage  on  site  of  old  church,  323,  n.  u.  fairs,  &c , 

in  churchyards,  340,  n.  5.  going  to  church,  ii.  168^  n.3. 
Chancel:  Lay  impropriator  cannot  grant  part  of  chancel,  342,  n.  6.,  and 
565,  n.  1.   power  of  placing  and  displacing  in  chancel  and  body  of  church, 
in  whom,  342,  n.  6. 
Churchyard:  indictment  for  not  repairing  fence  of  churchyard,  346,  n.  7. 
JlepAirs :  Spiritual  court  has  cognizance  of  neglect  of  repair  of  the  church, 
churchyard,  &c.,  351,  n.  9.,  may  compel  payment  of  rate  for  repairing, 
356,  n.  4.  what  parishioner  shall  be  charc^ed  to  repair  of  church,  351,  «.$). 
chapel   of  ease  when  deemed  coeval  with  church,  353,  n.  2.    majority  in 
vestry  binds  the  rest  to  repair,  find  bells,  &c.,  358,  n,  6.   rate  by  church^ 
wanfens  ofily,  or  to  reimburse  t)\em  not  good,  ibid.  378,  n.  8,  414,  ii.x,    - 
Church   Seat,  building  gallery  in   church,   358,  n.  8.,  360,  n.  2.  parishioners 
right  to  seat  in  church,  358,  n.7.  putting  different  families  into  the  same  pew, 
ibid.,  n.8.    prescriptive  and  possessory  title   to  pew,  how  divested,  ibid. 
dibtribution  of  teats  rests  with  the  ordinary  under  whom  the  churchwardens 
j^ci,  ibid,   and  not  with  the  incumbent,  ibid,  jurisdiction  of  ordinary  as  to 
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disposal  of  pew,  how  divested  by  immemorial  repair,  as  well  as  long 
possession  thereof,  359,  n.  9.  and  362,  n.  o.  effect  of  long  occupancy  of  pew 
without  repairs,  359,  n,  9,  evidence  of  repairing  pew,  to  support  claioi 
thereto,  362,  n.  o.  churchwardens  cannot  dispose  of  seats  exclusive  of  the  ordi- 
nary, except  by  prescription,  359  a,n,l.  churchwardens  bound  to  repair  with 
consent  ot  vestry,  ibid.  n.  2.  ordinary  cannot  grant  seat  to  one  and  nis  heirs, 
360,  n.4.  or  family,  ibid,  pews  how  annexed  to  and  transferred  with  houses, 
360,  n.  5.  proper  form  of  grant  of  pew  by  faculty  ibid,  pews  appurtenant  to 
houses  cannot  be  let  to  non-resident  persons,  ibid,  action  at  law  for 
disturbance  to  pew,  when  lies,  362,  n.o.  what  is  sufficient  averment  of 
annexing  a  pew  to  a  house,  ibid,  bill  will  not  lie  to  be  quieted  in  possession 
of  pew,  ibid,  breaking  open  church  door  with  intent  to  erect  pews  in  chancel, 
how  punished,  305,  n.  3.  right  to  seats  where  triable,  366,  n.  4.  no  per- 
manent property  in  pews,  ibid. 

Goods  and  Ornaments  of  the  Church :  Erecting  monuments,  &c.  in  a  chiu'ch 
illegal,  if  without  what  consent,  373,  n.  5.  flat  grave  stone  in  a  churchyard 
as  necessary  for  protection  of  the  grave,  ibid,  repairing  monuments,  ibid, 
action  for  defacing  monuments,  iUd,  and  n,  6.  church  ornaments,  as 
organ,  &c.  374,  n.  t. 

Church  Rate:  Rate  for  repair  of  church,  &c.  made  by  churchwardens  only, 
is  not  sufficient,  i.  358,  n.  6.  what  notice  of  holding  vestry  for  making 
a  rate  is  good,  378,  n.  7.  rate  to  reimburse  churchwardens  sums  laid  out  by 
them  by  order  of  vestry  is  bad,  358,  n.6.  378,  n.  8.  414,  n.x.,  and  see 
8  Taunt.  201.  spiritual  court  may  compel  rate  for  repairing  church,  ibid, 
and  356j  n.4.  386,  n.  10.  Addenda  this  title:  but  cannot  compel  rate  to  re- 
imburse, 378,  n.  8.  custom  of  levying  in  certain  proportions  must  be  followed, 
583,  n.  9.  repairs  of  church  of  united  parishes,  i.  386,  n.  x.  summary  remedy 
by  distress  afler  application  to  two  justices,  where  church  rates  not 
exceeding  Jt\0  are  withheld,  53  G.3,  c.  127.  *.  7.,  54  G.  3.  c.  68.  x.  7., 
54  G.  3.  c.  170.  s.  7.,  586,  387,  587  (/.  but  the  justices  have  no  power  where 
the  amount  exceeds  jilO,  or  question  is  made  as  to  the  rate  in  the  eccle- 
siastical court,  387,  a.  what  is  sufficient  notice  of  disputing  the  rate  so  as  to 
make  cesser  of  the  proceedings  before  justices,  Und,  wrongful  execution  of 
distress  warrant  under  53  G.  3,  c.  127.  s.  7.,  ibid,  justices  may  oblige  quakers 
to  pay,  if  not  exceeding  ^^50,  ibid.,  and  iii.  547,  n.  1. 

Churches  not  to  be  profaned:  and  herein  o£  brawling,  &c. 

Brawling  is  punishable  either  by  statute  or  canon  law,  i.  390,  n.  3.  what  evidence 
of  the  charge  under  «.  1.  of  5  &  6  Ed.  6,  c.  4.  is  necessary,  ibid.,  and 
390  a,  n.  4.  Keeping  order  at  vestry  meetings,  ibid,  and  see  Vestry,  eccle- 
siastical punishments  of  brawling,  Vnd,  articles  for  brawling  are  a  criminal 
proceeding,  and  a  misnomer  of  the  judge  therein  is  ratal,  ibid,  trans- 
mitting conviction  for,  when  necessary,  in  order  to  exconununication 
under  s.  3.,  391,  n,  6,  7.  plea  of  excommunication  of  plaintiff  under  s.  5.  how 
must  show  excommunication,  ibid,  self-defence  in  a  churchyard,  393,  n.  8. 

Building  Churches  or  Chapels  by  private  persons,  43  G,  3.  c,  108.  51  G.  3,  c,  1 15. 
52(r.3.  c.\6\,  S.27.  53G.3.  c.45.  s.  33,  56G,3.  c.  141.,  i.  396  to  396.  c. 

Building  and  promoting  the  building  of  additional  churches  in  populous  parishes 
by  parliamentary  grant  of  jB  1,000,000,  58  G,3,  c.  45.  59  G,3,  c,  134.  3  G.  4. 
c.  .72.,  i.  396c.  to  396 pp, 

[The  arrangement  of  these  acts  being  alphabetical  in  the  text,  the  heads  are 
not  here  repeated.] 

Churchwardens:  may  chastise  boys  playing  in  church  or  churchyard,  iii.  260. 
should  repress  indecent  interruptions  oi  the  service  by  others,  iii.  260,  n.  i. 
and  must  act,  if  the  preacher  himself  should  act  in  any  grossly  offensive 
manner,  ibid,  shall  not  be  reimbursed  monies  laid  out  while  in  office  under 
order  of  vestry,  i.307,  n,  7.,  as  e,g,  in  repairs  of  the  church,  ibid.;  and  see 
35^,  n.  6.  378,  n.  8.  4 14,  n.x.  (and  8  Taunt.  201)  Addenda  this  tide,  powers 
of,  regarding  pews,  monuments,  repairs,  rates,  &c..  See  Churches,  what  they 
are  and  their  original  duties,  i.  398,  n.  1 .  403.  pi,  9,  408,  409,  n,  I,  person  pn- 
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vik^ed  from  being  is  not  to  be  tworn,  399,  n.  S.  asrignee  of  Tybura  ticket  not 
privileged  from  bang,  58  G.  3.  c,  70.  «.  2^  L  400.  Roman  CadioUc  appointed, 
may  exercise  the  office  by  deputy.  Hid.  priest  of  Catholic  congregation  when 
exempt  from  being  chosen,  ilnd,  alien  is  disqualified  for,  ibid,  n,  5,  non- 
resident partner  is  liable  to  sorve  as,  in  the  parish  where  his  house  of 
business  stands,  ibkL,  n.  4,  5.  what  persons  must  be  rejected  by  the  cnrdinaiy 
if  returned  by  the  parish,  ibid,,  n.  6,  curate  may  nominate  one  churchwarden 
when,  401,  n.  7.  may  by  custom  be  chosen  by  parishioners  or  select  Testry 
without  the  parson,  ibid,  n,  8.  regular  method  is,  that  churchwardens  should 
return  two  persons  to  succeed  them,  ibid,  effect  of  demanding  a  poll  at 
election  of,  m  vestry,  ibid.  403,  n,h.  where  two  sets  are  sworn  in,  the  right 
is  to  be  settled  in  an  action,  401,  n.g,  403,  n.  1.  mandamus  to  call  a  vestry 
to  elect,  refused,  ibid,  order  of  buihop,  &c.,  that  a  select  vestry  shall  choose, 
does  not  exclude  other  parishioners  present  in  vestry,  ibid,  n,  h.  when  duly 
elected,  may  be  directed  by  spiritual  court  to  take  oath  of  office,  404,  n,l.a, 
no  fee  for  swearing  them  or  taking  their  presentments,  ibid.,  n.  3.  cannot  lease 
lands  given  to  feoffees  for  use  of  parishioners,  408,  n.  5.  Addenda,  Ms  title,  nor 
maintain  action  for  taking  the  profits  thereof,  ibid,  may,  as  a  corporation,  take 
goods  given  to  a  parish  or  church,  409,  n.  /.,  413,  n.  9.  action,  &c.,  by,  for 
stealing  or  injury  to  goods  of  parish,  monuments,  &c,,  413,  n.  9.  disporal  by, 
of  the  eoods  of  the  parish,  408,  n.  6.,  arid  409,  n.  I.  how  sued  or  removed 
for  neglect  of  duty,  409,  n.  /.  shall  levy  1 2d.  for  not  going  to  church,  ibid. 
may  take  off  hat  worn  in  church  during  divine  service,  ibid,  cannot  interfere 
in  divine  service,  i.  409,  n.  I.  may  refuse  to  admit  strange  preachers  till  their 
letters  of  orders  are  produced,  ibid,  cannot  prohibit  chanting  psalms,  ibid. 
to  complain  to  the  ordinary  if  irregularity  introduced  in  service,  ibid,  popu- 
lation accounts  to  be  preserved  by,  412,  n.  cannot  supply  necessaries  to  the 
workhouse  poor,  though  at  the  fair  market  prices,  ibid,  protection  of,  by 
law,  in  execution  of  office,  415,  n.\.  ecclesiastical  court  may  compel  to 
deliver  in  their  accounts,  but  cannot  proceed  to  examine  the  dimsrent 
articles,  iii.  227,  n.  8.  are  not  ecclesiastical  persons,  so  as  to  prescribe  in 
non  decimando.  iii.  435,  n.  1. 
Cider,  tithe  of,  bad,  8  Pri.  R.  84. 
Citiercians,    See  Tithes,  III. 

Citation,  served  by  fixing  on  church  door  on  Sunday,  i.  418,  n.  1.  irre^lar,  when 

subjects  defendant  to  the  jurisdiction,  422,  n.2.  424,  n.  5.  misdescription  in,  of 

parish,  judge,  &c.,  when  cured  and  when  fatal,  ibid,  to  appear  on  day  fixed, 

and  receive  articles,  effect  of,  ibid,  stamp-duty  on,  429,  n.  4. 

Clerk  and  Clergy.    See  Privileges  and  Restraints  of  the  Clergy.    Origin  of  the 

name,  iii.  195,  it.  4.  degrees  of  their  spiritual  functions,  what,  ii.  84,  n.  6. 
doner  cut  by  instrument  and  used  green  is  great  tithe ;  aliier,  if  severed  by  mouth 
of  animal,  iii.  463.  n.  I.    second  crop  of,  tithable  if  mown,  470,  n.  1.    cut  and 
used  sreen  by  cattle  used  in  husbandry,  when  not  tithable,  47 1  a,  &  notes,  when 
included  in  prescription  to  pay  so  much  in  lieu  of  all  smdl  tithes,  494,  n.  1. 
Clover  x^edf,  small  tithe,  iii.  410.  496  a.  and  see  470,  471. 

Codicil,  what  is,  iv.  109,  n.  8.  &  n.  referring  to  the  first  of  two  wills  by  date,  as 
the  last  will  cancels  the  intermediate  will,  109,  noten.  eflfectof,  in  republishing 
will,  and  passing  after  acquired  lands,  76,  n.  109, 109a.  &n,3.  what  document 
may  be  held  to  be,  and  wnat  not,  109  a.  how  revoked,  ibid. 
Coleseed,  small  tithe,  iii.  410. 

Collation  by  stranger  to  advowson  appendant,  i.  8,  n.2,  stamp  duty  on,  i.  169. 
bishop  cannot  collate  by  lapse  without  notice,  170,  n,  9.  what  is  equivaloit  to 
notice,  ibid. 
Colleges.  Visitors  of  colleges  of  royal  or  private  foundation,  i.  439  a.  time  of,  and 
fee  for  visitation,  ibid,  a  member  of  university  of  Cambridge  banished  the  uni- 
versity for  publication  therein  against  the  estaUished  religion,  460,  n.  question 
of  **  visitor  or  not  ^uoad  the  subject  matter,"  decided  on  mandamus,  ibid, 
mandamus  does  not  lie  to  remove  a  fellow,  ibid,  service  in  chapels  of,  may  be 
in  Greek,  Latin,  or  Hebrew,  493,  n,  2,  stamp  duties  on  matriculation,  d^eesi 


ADDITIONS  AND  NOTES  IN  THIS  EIGHTH  EDITION- 

&c.  495.  rights  of,  to  copies  of  every  book  published,  Und.  An,  5.  being  con* 
versant  in,  how  far  dbpensefr  with  non^endence,  503.  Lambeth  d^ree,  505, 
It.  4.  redemption  of  land-tax  on  ooUe^  livings,  514.  how  fiur  exempt  from  sta- 
tute of  chantable  uses,  533,  n,3.  « 

CoUtf  tithe  of,  in  what  parish  to  be  paid,  iii.  502.  n.  9. 

Commendam,  l»shop  mav  hold  benefice  in,  for  what  time,  if.  2.  n.a. 

Commons f  tithes  on  enclosed,  iii.  431,  451  a.  438-— 442.  increanng  value  of  tithes 
is  alwap  allowed  for  in  everjr  private  bill  for  enclosing,  iii.  441,  &  n.  7.  agist- 
ment tithe  for  feed  of  she^  is  due  in  one  parish,  though  tithe  of  wool  and 
lambs  is  due  in  another,  475a.  agistment  tithe  to  whom  paid,  when  the  parish, 
in  which  the  common  is,  is  not  clearly  known,  Hid.  &  477,  n.g.  when  the  com- 
mon extends  into  different  parishes,  475a.  tithes  of  commons  appendant  or 
appurtenant  to  farms  in  other  parishes,  or  of  commons  in  gross,  Und.  n.  1, 2. 

Compelling  celebration  cf  marriage  in  facicB  ecdeiUB.  See  Marriage.  {Of 
Marriage  Contracts;  and.  Trial  of  Mlarriage,) 

Composition  in  lieu  of  tithes.    See  lilhes.    (0^  Moduses,) 

Confrontation,  decree  for,  to  provddentity  of  husband  and  first  wife,  on  suit  of 
nullity  for  former  marriage,  iL  434  a,  n.  8. 

Conies,    See  Rabbits. 

Conjugal  Rights,  restitution  of.    See  Marriage.    {Trial  of  Marriage,) 

Consanguinity,    See  Marriage,  (Who  may  marry,  4"^.)  ii.  434,  n.8.  500,  it.  4. 

Consent,  See  Marriage.  (I.  Who  may  marry,  4^0  Consensus  non  concubitus 
facit  nuptias,  434  a.  n.  9.  want  of,  by  parents  and  guardians  for  marriage  of 
minor,  ii,  434,  ii.8.  437 — 437  b.  what  is  deemed  its  effect,  and  when  presumed, 
437  e,f  of  the  mother,  437, 463,  it.  7. 

Consultation  granted  without  action  brought,  15,  it.  2. 

Consummation  of  marriage,  when  presumed  and  when  not.  See  Marriage.  {Of 
Marriage  Contracts.) 

Conventicles.  See  Dissenters,  Seditious  Conventicle  Act,  22  Car,  2.  c.  1 .  repealed 
ii.  172. 

Copyhold,  disposition  of  by  will,  good  without  surrender  to  jise  of  will,  iv.  65, 
when  passes  under  general  wonds  in  will,  €5a,  n.  1, 2.  acquired  after  will  made 
does  not  pass  by  that  will,  though  surrendered  to  use  of  the  will,  75,  n.  7.  77.  n.  3. 
uses  of,  may  be  declared  by  any  writing  of  which  probate  wiU  be  granted » 
77,&n.3. 

Com  in  general.  See  Barley,  Oats,  Wheat,  4*c.  Custom  of  tithing  when  growing 
by  lands  or  ridges;  Semb,  bad,  iii.  461,  461  a, &  n. 4. 

Com  Rents,  ii.  392,  n.  5.  in  lieu  of  tithe,  iii.  431,  431  a. 

Courts,  ecclesiastical,  laymen  may  hold  offices  in,  why,  ii.  42,  it.  4.  bishop  may  offi- 
ciate in  person  a»  judge  in,  ibid,  jurisdiction  of  superior  over  inferior,  49.  have 
no  jurisdiction  over  trusts,  Addenda  this  title,  custom  cannot  be  tried  in,  50,  it.  Ar . 
effect  of  sentences  of,  in  cases  of  marriage,  when  pleaded  or  offered  in  evidence 
in  courts  temporal,  50,  ft.3.  See  Sentence,  cannot  inquire  directly  into  a  felony, 
50,  It.  iM.  criminal  fact  may  be  pleaded  as  a  necessary  part  of  evidence  in  a  civil 
suit,  ibid^ 

Criminal  Conversation,  verdict  with  damages  in  action  of,  necessary  to  obtaining  act 
of  parliament  for  marrying  again :  exceptions,  ii.  502,  n.U 

Cucumbers,  small  tithe,  iii.  496  a. 

Curate  and  Curacy^     See  Jjccturer,  Reader. 
Several  acts  relating  to,  repealed,  ii.  67^.  iii.  308. 

Stipendiary  or  perpetual  where  no  endowed  vicarage,  origin  o(,  i.  66  it.  how 
appropnator  may  be  obliged  to  appoint,  i.  76,  n.  iii.  55.  it.  mough  provided  for 
by  the  church,  is  not  an  incumbent,  iii.  284,  n.  1 .  nor  is  an  augmented  curacy  a 
parsonage  or  vicarflge,  ii,  292,  ft.4.  but  it  is  a  perpetual  cure,  ibid,  is  thus 
within  57  Geo,  3.  c.99.  residence  act,  iiL  308, 308 a.  curate  has  in  geneval  no 
title  to  tithes;  exceptions,  ii.  54a  ft  55,  notes p  &  r.  is  not  inoorpoonte,  55, 
n.r.  but  curate  of  augmented  curacy  is,  ii.  292,  it.  4.  perpetual  <mracy  has 
parochial  rights  and  its  curate  has  small  tithes  and  surplice  fees,  ii.  55  a,  ». 
chapels  of  ease  have  no  such  rights,  ibid,  curate  shall  not  serve  more  thun 
two  churches  or  chapels  in  one  day^  exception,  67*  IhU  wi  not  iaSormatiom 
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lies  by,  to  establish  rights;  exception,  61,  n.z.  grant  o{  rectory  nssse^perpe* 
tual  curacy  belonging  thereto,  54  a,  n,  r.  curates  removeable  at  pleasure,  how, 
and  exceptions,  54,  notes p^r,  61  n.  64.  72,  n-  2.  74a.  cannot  tnerefore  pre- 
scribe for  pension  j)ayable  by  prescription,  but  must  resort  to  guon/tim  m^rtft^, 
61,  n.z.  Dub.  55a,  n.  right  ot  election  to  convey,  in  whom,  58.  61.  n. 2 

Licensing  and  appointing  Curates  by  Bishops,  Curate  may  be  appointed  and 
licensed  by  bishop  to  serve  church  in  default  of  the  incumbent  to  provide  for 
performance  of  the  duties,  when,  ii.  58  a.  bishop's  licence  shall  specify  whether 
the  curate  is  to  reside  within  the  parish  or  place  or  not,  ibid,  bishop  may  re- 
quire incumbent  to  nominate  a  curate  for  his  licence  to  perform,  or  assist  in 
performing  the  duties  inadequately  performed,  ibid,  if  incumbent  neglects  to 
comply  with  requisition  for  three  months  after  made,  bishop  may  appoint 
curate  with  what  stipend,  586.  appeal  to  archbishop  from  such  appointment 
of  bishop,  tM.  exception,  ii.  61,  n,z,  mandamus  to  bishop  to  license  curate, 
how  must  state,  hw  election  and  duty  of  bishop  thereon,  ibid,  bishop  may 
license  curate  nominated  by  non-resiaent  incumbent  to  serve  for  him,  on 
what  statement  by  latter,  64.  bishop  may  license  curate  actually  employed 
by  incumbent,  though  not  nominated  by  him,  ibid,y&  67  d.  may  revoke 
licenses,  granted  to  curates  in  his  diocese,  64.  may  remove  curates  for  reason- 
able cause,  subject  to  appeal  to  archbishop,  ibid,  copies  of  licenses  and  revo- 
cations thereof,  shall  be  entered  in  the  registry  of  the  diocese,  ibid,  may  be 
inspected  on  paying  5s.  fee,  ibid,  shall  be  transmitted  to  church  or  chapel 
wardens,  to  be  deposited  in  parish  chest,  within  what  time,  ibid,  registrar 
refusing,  &c.  to  make  such  entry,  or  transmit  copy,  forfeits  51.  ibid.  lOs,  fee  to 
registrar  for  every  copy  so  transmitted,  ibid,  stamp  duty  on  licenses  abo- 
lished, 67  d. 

Salaries  of  Curates,  shall  be  appointed  by  bishop,  subject  to  57  Geo,  5.  c.  99  ii. 
67  a.  evidence  of  amount  of,  ibid,  bishops  may  summarily  determine  difier- 
ences  respecting,  ibid,  amount  of,  where  non-resident  incumbents  were  insti- 
tuted before  20  July,  1813,  ibid,  where  they  were  instituted  after  that  day, 
61  b.  shall  be  higher  in  propartion  to  value  and  population  of  benefices,  and 
enumeration  of,  ibid,  annual  value  of  benefices,  how  estimated  in  order  to 
settle,  ibid,  may  be  whole  value  of  benefice,  if  latter  does  not  exceed  the  rates 
fixed,  ibid,  amount  of,  where  benefice  exceeds  400/.  per  annum,  ibid,  smaller, 
allowed  to  curates,  under  circumstances  of  incumbent's  ace,  sickness,  &c.,t6id. 
license  to  curate,  under  such  circumstances,  what  to  specify,  ibid,  special  rea- 
sons for  granting  such  license,  how  entered,  and  by  what  leave  inspected,  t^ 
of  curate  engaged  to  serve  interchangeably  at  different  places  belonging  to 
the  same  incumbent,  67  c.  where  a  curate  is  employed  for  the  whole  year  on 
each  or  any  of  such  benefices,  ibid,  of  incumbent  of  benefice  allowed  to  serve 
adjoining  parish  or  parishes,  as  curate,  ibid,  contracts  for,  contrary  to  this  act, 
void,  ibid,  full  amount  of  salary  mentioned  in  license  may  be  recovered, 
though  less  has  been  accepted  and  paid,  ibid.,  and  see  67,  n.  9.  payment  of, 
how  enforced,  with  treble  costs,  67  c.  within  what  time  after  leaving  curacy, 
or  death  of  curate,  such  payment  shall  be  enforced,  ibid,  where  it  amounts 
to  whole  value  of  benefice,  shall  be  liable  to  what  outgoings  or  diminution, 
67  d.  what  deductions  from,  may  be  allowed  by  bishop  for  repairs,  Und. 

Residence  of  Curates  to  be  within  the  parish,  if  of  a  certain  population  and 
value,  ii.  74.  House  of  residence  may  be  allotted  by  bishop  to  licensed  curate, 
when,  ibid,  delivering  possession  of  to  curate  may  be  enforced  by  sequestra- 
tion, when,  ibid,  taxes  of,  when  paid  by  curate,  ibid,  bishop  shall  give  curate 
three  months'  notice  to  quit  possession  of,  ibid,  exception  where  curate  holds 
as  chaplain,  and  not  under  a  rector,  &c..  Addenda  M»  title,  curate  shall  give 
up  accordingly,  on  what  penalty,  ibid,  incumbent  shall  not  dispossess  curate 
or,  without  order  of  bishop,  and  three  months'  notice,  ibid,  curate  shall  quit 
in  three  months  after  any  appointment  to  the  benefice,  on  its  becoming  vacant, 
on  what  notice,  ibid,  curate  shall  not  quit  benefice  to  which  he  is  so  licensed, 
till  after  three  months'  notice  to  incumbent  and  bishop,  except  by  leave  of 
bishop,  penalty,  74  a.  .    ^ 
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Curator  ad  littnn  of  minor  charged  with  cruelty,  how  appointed,  58  2  r/,  n.  ♦ 

Cure  of  soult.  See  Appropriation,  Curate,  Vicarage,  Lay  rector  cannot  have, 
ii.  55b.  n,4. 

Currants,  small  tithe,  iii.  496  a. 

Custom*  See  Prescription,  Tithes,  (Of  Moduses.)  Mere  statement  in  spiritual 
court  of  a  custom  or  prescription,  is  no  ground  for  a  prohibition  till  it  is  de< 
nied,  and  proceeded  to  be  tned  there,  iii.  227,  n.S,  usage  alone  does  not  estab- 
lish, reasonableness  is  material,  500,  n.  4. 

Customary  Payment  in  lieu  of  tithes  need  not  be  immemorial,  iii.  437,  &  n.S. 
See  435,  n.  1. 
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Drflcwi  joined  with  "reader,"  iii.  284. 
Dean  and  Chapter  : 

Dean,  when  only  instituted,  ii.  82,  n,  4,  is  not  qua  dean  a  great  man  so  as  to  be 
exempt  from  tithes  in  London,  84,  n.6,  dignity  of,  ibid,  sub^ean,  how 
appointed,  86,  n.  7.  residence  of  dean  on  his  deanery,  prebend,  or  canonry, 
iii.  308 d — 308 e.  of  cathedral  or  collegiate  church  is  for  life,  ii.  86,  n,S. 
has  not  freehold  in  living  prebend,  &c.  belonging  to  his  deanery,  till  instal- 
ment, ibid,  may  surrender  deanery  to  King,  t^.  is  a  corporation,  ibid. 
Canon  or  Prebendarif,  Prebend,  what  is,  ii.  88,  n,  1.  prebendary  continues  such, 
though  he  alienes  his  whole  possession,  ibid,  &  87,  n,  9,  is  a  corporation  by 
himself,  87,  n.  9.  &  88,  n,v,  canon,  what  is,  88,  n.2.  no  lapse  to  bishop  in  case 
of  canonry,  ibid.,  Sc  93,  n,  5.  mandamus  to  admit  to  a  canonry  or  prebend, 
when  lies  and  when  not,  89,  n,v,  to  restore  to  a  prebend,  ibid,  prebend  of 
Shipton,  ii.  90,  n,3,  residence  of,  iii.  308  i — 308  f.  whether  bishop  as  visitor 
may,  pro  tempore,  appoint  to  vacant  prebend,  ii.  93,  n,  5.  dividing  interm^- 
ate  profits  ot  vacant  prebend  among  the  other  prebendaries,  t^M/.  admission  of 
plaintiff  as  canon  mto  plenum  jus,  relates  back  to  the  time  when  his  title  to 
the  profits  accrued,  94,  n.  6. 
Dean  and  Chapter  as  a  Body  Aggregate,  Leases  by.  See  Leases,  Every 
archbishop  and  bishop  has  a  dean  and  chapter,  or  a  chapter,  ii.  86,  n,  8. 
ofHce,  to  assist  bishop  in  what,  ibid,  are  a  corporation,  ibid,  so  if  without 
the  chapter,  but  not  without  the  dean,  94,  n,  7.  a  spirituid  body,  ii.  86,  fi.8. 
member  of,  is  a  corporation,  t^.  88,  n,v.  validity  of  statute  of  dean  and 
chapter  of  Exeter,  as  to  first  year's  profit  of  canonry,  94,  n,  6,  alienation  to  the 
chapter,  vacant  deanery,  bad,  94,  n.  7.  appeal  from  peculiar  of  dean  and 
chapter  of  Exeter  cites  to  court  of  arches,  125. 
Deer,  titneable  by  custom  only,  iii.  413.    See  Park, 

Defamation,  Suit  in  ecclesiastical  court  for  calling  a  man  "  knave"  prohibited, 
li.  128,  n,9,  suit  lies  there  and  not  at  law,  for  charging  woman  with  whoredom, 
129,  n.  1.  130,  n./.  pimping  also  punishable  there,  129,  n.l.  charging  woman 
with  incontinence  in  London  is  actionable,  and  why,  134,  n.S.  so  comm,  semb. 
in  Southwark  and  Bristol,  ibid,  what  is  sufficient  testimony  by  two  witnesses  to 
support  suit  for,  1 36,  n.  4.  circumlocutions  implying  infamy  amount  to,  ibid,  party 
cannot  defend  suit  for,  in  forma  pauperis,  ibid,  if  action  for,  is  brought  in  court 
not  having  jurisdiction  to  hold  plea  of  40s,  there  shall  be  no  more  costs  than 
.    damages,  if  the  latter  are  under  50s,  ibid. 

Delegates,  See  Appeal,  Attentats,  Review,  Commission  of.  Full  commission  of, 
what,  and  when  granted,  i.  61,  n.4.  who  may  be,  and  place  of  meeting,  i^. 
may  hear  cause  on  the  merits  of  appeal  is  on  a  collateral  point,  ibid,  power  of, 
•  as  to  fine,  &c.  ibid,,  n,  5,  appeal  lies  to  in  ecclesisastical,  but  not  in  temporal 
.  matters,  and  what,  63,  n.4. 
Deprivation  by  not  reading  the  Thirty-nine  articles,  i.  104,  n.  3,  for  impugning 

tne  Trinity  in  public  sermon,  i.  105,  n.  4 
Dignity,  what  is,  and  what  is  not,  in  the  church,  ii.  84,  n,6. 
Dilapidations,  separate  actions  lie  for,  to  different  parts  of  the  rectory,  ii.  153,  n,h, 
-    account  of,  permitted  by  tenant  for  life,  was  refused  to  remainder-map^  t^'d 
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to  copyhold  property  derised  to  trukett  for  benefit  of  a  vicarage*  Md,  to  pro- 
.  perty  of  which  tne  seisin  in  fee  was  in  devisees  dnce  9  Geo,'2,  c.36.  but  no  con- 
veyance, &c.,  was  made  under  that  statute,  ibid,  for  parson  ge  burnt  down, 
Addenda,  this  title,  sequestrator  of  benefice,  liable  for,  in  bishop's  court,  for  what 
period,  I57,&n. 
Diocete,  Bishops'  residences,  or  pUtcet^  in  or  near  London,  in  which  they  are  re- 
sident during  their  attendance  on  Parliament,  when  extra  diocesan,  L  S19,  if.9. 
iL  158,  n.2. 
Sitpensation.  Lambeth  degrees,  i.  197,  fc.4. 
DiuetUers,    See  Jews,  Quakers,  Unitarians, 

General  toleration  of  Dissenters  and  their  establishments. 

Toleration  Act,  or  act  of  indulgence,  ii.  184«  n,  4,  its  object  as  to  repeal  of  pe- 
nal laws,  and  as  to  the  common  law,  ibid,  effect  of  9  &  10  JV.3,  c.32.,  & 
53  Geo,  5.  r.  160.  ibid,  and  see  Blasphemy,    Bequest  to  ^poor  dissenting 
ministers"  how  disposed  of,  ii.  191,  n,w,  chancery  wiU  support  the  trusts  of 
dissetiting  establishments,  where  tolerated  doctrines  are  preached,  206a,  n.S. 
nature  of  worship  intended  may  be  implied  firom  usage,  when,  Aid,  chapel 
must  remain  devoted  to  the  original  tenets  for  sopporting  which  it  was 
founded,  ibid,  funds  for  supporting  dissenting  establiuiments  are  charities 
ibid,  right  of  election  of  a  dissenting  minister,  ibid,  vacancies  of  trustees, 
filling  up,  Qnd,  a  dissenter  may  act  as  guardian  to  an  infant,  ibid, 
Disqumfication  for  office  on  account  of  not  having  received  the  sacrament 
within  a  year,  is  not  removed  by  annual  indemnity  act,  ii.  179,  n,   recapaci- 
tating  within  that  act,  ibid,  votes  given  efter  notice  of  such  ineligiknlity  are 
thrown  away,  ibid,  aliter,  if  before  such  notice,  ibid,   qualified  candidate, 
though  in  mmority  of  votes,  is  ixxXy  elected,  and  entitled  to  be  sworn  in,i^. 
Dissenting  preacher  or  minister  preaching  in  any  duly  certified  coi^r^adon 
of  protestant  dissenters,  in  any  place,  without  occupier's  consent,  penalty, 
ii,  1 92.   exemption ;  toleration  of  persons  preaching  at,  and  persons  resorting 
to  place  of  worship  duly  certified  under  53Geo,3,c.lS5,ibid,  dissenting 
preacher  shall  make  and  subscribe  what  oaths  and  declarations,  ibid,  pentdty  for 
preaching  after  refusal  to  make  same,  &c.  ibid,  distance  to  betravelled  to  take 
Mich  oaths,  &c,  t^u/.  justice  maybe  required  to  administer  and  tender  same,  192. 
certificate  of  having  made,  &c.  same,  form,  fee  for  signing,  and  evidence,  ibid. 
dissenting  preacher  following  no  other  occupation  for  livelihood  excqptthat  of 
a  school-master,  producing  such  certificate,  is  exempt  from  parish  and  from 
ward  offices,  and  from  militia,  ibid,  as  to  baptist  preacher,  1 92  a,  n,  9,  (and  errata), 
producing  false  certificate  in  order  to  claim  such  exemption,  penalty,  t^. 
certificate  from  two  members  of  a  dissenting  congregation  authenticating  their 
preacher's  appointment,  cannot  be  required  by  justices  in  sessions,  before 
their  administering  the  oaths,  &c.,  to  him  as  such,  192a.  ft.  9.  but  a  dissent- 
mg  preacher  is  not  entitled  to  take,  &c.  such  oaths,  if  he  does  not  shew  that 
he  nas  a  separate  congre^tion  attached  to  him,  as  such,  ibid,  the  party 
ought  to  suggest  whatever  is  necessary  to  entitle  him  to  be  admitted,  205,  n.5, 
license  to  such  preacher  enrolled  in  one  county  did  not  extend  to  another 
till  specially  enacted,  192  a,  n.9,(and  errataj.  what  degree  of  ^  holy  orders/' 
or  '^pretending  to  holy  orders,*'  will  quality  a  dissenting  preacher  to  claim 
to  take  such  oaths,  &c.  ibid,  appointment  of  dissenting  minister  to  a  con- 
gregation for  limited  period,  andf  not  for  life,  sanctioned,  1926.  n.  9.  court  of 
chancerv  will  continue  and  pay  a  dissenting  minister  preaching  the  tenets 
originally  agreed  on,  206  a,  n.  8 . 
3i$turbance,  qrc  of  Dissenting  Congregation,    Disturbing  dissenting  congr^- 
tion,  misusing  teacher,  or  any  persons  there  assembled,    penalty,  ii.202. 
indictment  found  at  quarter  sessions  for  this  ofience  is  removable  into 
King's  Bench  by  certiorari,  before  trial,  ibid,  evidence  on  trial  of  indictment, 
U.  201,  n.z,  congregation  of  foreign  Lutherans  are  within  52Cr€o,  3.,  ibid. 
general  right  of  dissenters  to  protection  in  their  devotions  asserted,  ibid. 
justices  consent  that  a  prosecution  for  such  disturbance  should  be  dropped,  ti 
a  nullity,  or  illegal,  ibid, 
•  ikmfimUgjirr  reU^ums  vfor^up  of  Dissenters,   No  assembly  for  nsligious  wor- 
'ship  of  protestant  dissenters,  more  in  number  than  twenty  persons,  besides 
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Dugenteri  — continued, 

the  family  and  servants  of  the  owner  of  the  premises,  shall  be  permitted^  till 
it  be  certified  to  the  sessions,  8cc,  205,  205  a,  and  n.4. 

lyUturbance,  iv.  39. 

jyivine  Service^  See  Public  Worship,  Administerii^  in  a  parish  without  consttit 
of  incumbent,  license  of  bishop,  and  sometimes  of  the  patron,  subjects  to  eccle- 
siastical censures,  ii.  205,  n.4.  reading  prayers  or  sermon  in  private  family  is 
not  a  performing,  iM,  n,  5.  iii.  263,  n,  2.  nothing  in  52  Geo,5,  c,  155.  affects, 206. 

Donaiionf  stamp  duty,  i.  149. 

DoTiative,  action  lies  by  nominee  of,  before  bishop's  license,  when,  ii.  224,  n.  1 . 
not  when  it  has  been  augmented  twice,  iind,  see  A/fproprioHon,  if  the  first  Hvtng 
is  a  donative,  it  is  within  the  statute  of  pluralities;  aliter,  if  it  is  the  second 
227,  n.  2.  but  voidable  by  canon  law,  ibid,  presentation  to,  does  not  devolve  to 
king,  when  incumbent  is  made  a  bishop,  227,  fi.3. 

E 

East  Indies,  East  India  ecclesiastical  establishment  described,  H.  257.  clei^gy  in» 
entitled  to  pensions  after  ten  years*  service,  4  Geo.  4,  cTl,  s.  S.  provisions  as  to 
chaplains,  re^dence,  visitations,  and  ordinations,  tbid,  s.  4,  5.  marriages  in,  ii. 
476  b,  &  c,  n.  8. 
Ecdesia^  ecdesite  decinua  solvere  non  debet,  applies  only  as  between  rector  and 
vicar  of  the  same  church,  iii.  432,  n,  4.  if  land  has  no  discharge  fi'om  tithe  in 
its  own  right,  it  is  only  discharged  when  actually  held  by  an  ecclesiastic  under 
this  maxim,  433,  and  n.  9. 
Ecclesiastical  Jurisdiction.    See  Courts,  Prohibition. 
Eggs,  tithe  of,  being  paid,  there  is  no  demand  firom  the  chickens  hatched,  iii. 

515,  n.S, 
Election,    See  Dissenters,  Offices, 
Emblements,  beneficed  clerk  resigning  living,  is  not  entitled  to,  iii.  319,  it.  8.  41 5, 

n.  8.  but  lessee  of  glebe  is,  415,  ft.  8. 
Endowment,    See  Charitable  Uses,  Hospitals,  Schools,  Vicarage, 
Entering  into  religym,  since  the  reformation  is  not  a  cause  of  divorce,  ii.  499,  n.  5. 

in  foreign  country,  was  never  recognized  by  law  of  England,  ibid. 
Equity,  its  province  is  to  decide  on  racts,  except  when  an  heir  at  law  disputes  the 

validiitv  of  a  will,  and  a  rector  sues  for  tithes,  iii.  454,  454a.  and  n,  I. 
Essoin,  Judgments  by  original  relate  to  the  essoin  day,  except  it  fall  on. a  Sunday, 

ii.  237,  n.  r.  judgments  by  bUl  relate  to  the  first  day  in  bank,  ibid. 
Estate,  import  of  mis  word  in  a  will,  iv.  137,  n.  5. 
Evidence,  in  Ecclesiastical  Courts  : 

Verdict  inter  alios  partes  pleadable,  ii.  238,  n.  7.  actions  criminal  or  felonious 
in  themselves  are  so  pleadable,  where  they  are  necessary  facts  of  the  evidence 
in  a  civil  suit,  ibid,  but  felony  cannot  be  curectly  charged  or  inquired  of,  ibid, 
conviction  in  the  proper  court  may  be  pleaded,  on  which  to  found  ecdoi- 
astical  proceedings,  ib^  credit  of  a  witness  cannot  be  impeached  by  bare 
charges  of  particular  facts,  without  pleading  a  conviction,  ibid,  compariflon 
of  hands,  how  admissible,  238,  a.  n,  confession,  admissible,  but  distrusted, 
ibid,  how  far  the  necessity  for  two  witnessess  under  ecclesiastical  law  is  satit- 
fied  by  one  witness  to  the  fact  and  another  to  the  circumstances,  238  a.  !••«• 
general  principle  of  requiring  two  witnesses,  ibid,  analogy  to  the  YUle  in 
treason,  and  to  that  under  39  &  40  G.5.  c.  93.,  ibid,  temporal  incidents  as 
pa3rment  of  legacy  must  be  proved  as  at  common  law,  240.  practice  on 
order  for  secret  examination  of  witnesses,  240,  n.  8.  dq>ositionof  a  witnaos 
who  died  before  he  had  recognized  it  before  a  judge,  and  been  examined  <oa 
adverse  interrogatories,  admitted,  ibid,  re-examination  of  a[^cant's  oiwn 
witness  refused  where  the  object  was  not  to  rectify  a  misstatement,  but  ^o 
supply  a  course  of  new  facts,  241,  n.  9.  evidence  of  minor's  motiier  ad> 
missible  in  suit  for  nullity  of  minor's  marriage,  437/.  of  persons  {^resent  at 
clandestine  marriage  rejected  tUi  absolution,  466,  n.  5.  admissions  of  hmuuf 
at  Bow  Street  oflfered  in  evidence  were  discouraged,  50Qa.,  n.  5.  of^eiH 
tences  of  foreign  ecclesiastical  courts,  502  b,,  n.9. 


INDEX  TO  THE 

Examination,    9>ee  Benefice^  and  i.  1 55,  n.  5. 
J^xchange  of  glebe  lands,  parsonage-houses,  8fc,  See  Glebe  "Lands, 
Excommunication,  remeay  for  wrongful,  ii.  243,  n,  2.   plea  of,  how  supported^ 
ibid,    excommunication  ipso  facto,  sewb,,  means  after  sentence   thereof  by 
'  ordinary  or  conviction  at  law,  tind,  discontinued  except  in  definitive  sentences, 

•  or  in  interlocutory  decrees  having  the  force  and  effect  of  definitive  sentences, 
S44,  244  a.  writ  de  contumace  capiendo  substituted  in  all  other  cases  for 
that  of  de  excommunicato  capiendo,  ibid,  person  named  in  such  writ  shall 
be  taken  and  detained  till  absolution,  244.  a,  persons  excommunicated  since 
the  act,  shall  only  incur  six  months*  imprisonment  or  less,  and  may  be 
taken  by  excommunicato  capiendo,  ibid,  forms  o£  signi/icavit,  contumace  capiendo, 
and  absolution,  244,  244  a.,  n.  4,  5,  6.    similar  act  for  Ireland,  244  a.,  n.  7. 

•  general  disabilities  of  an  excommunicate  before  the  act,  244,  b.  writ  de  excomm. 
capiend.  how  founded,  248,  n,  9.  difference  between  that  writ,  and  sigmficavk, 
ibid,  n.  1 .  ecclesiastical  court  cannot  take  the  excommunicate  till  such  capias 
has  issued,  251,  n.  2.  breaking  a  house  in  the  night  upon  this  writ,  ibid, 
quashing  the  writ  for  want  of  sufficient  cause  or  for  variance,  257,  n.  4.  this 
writ,  as  well  as  that  de  contumace  capiendo,  must  state  with  certainty  the 
nature  of  the  cause,  ibid,  so  must  the  warrant  founded  on  either,  ibid,  pro- 
nouncing sentence  of  greater,  instead  of  lesser  excommunication,  is  only  a 
ground  of  appeal,  ibid,  defendant  need  not  be  resident  in  the  diocese  at  the 
time  of  excommunication,  ibid,  absolution,  to  be  by  what  bishop,  257  a,,  n.  5. 

.  writ  of  deliverance  or  de  excommunicato  deliberando,  ibid,,  n.  6.  appeal  by  ex- 
communicate, 259,  n.  7.  persons  present  at  clandestine  marriage  are  excom- 
municate, ii.  466,  n.  5, 

Executor,    See  WUls,  (Form  and  Manner,) 

Exeter,  appeal  from  peculiar  of  dean  anct  chapter  of,  cites  to  court  of  arches, 
i.  65,  n.  4.,  ii.  1 25.  validity  of  a  statute  of  tneirs,  as  to  first  year's  profits  of 
canonry,  94,  n,  6, 

Exotics.    See  Hothouse  Plants, 


Farm  Modus,  its  nature  and  qualities,  iii.  437.  alleged  rankness  of,  how  ex- 
plained, ibid,,  and  n.  5.  question  as  to  rankness  of,  particularly  fit  to  be  sent  to 
a  jury,  454,  b.  and  c.  proving  by  terrier,  400.  local  situation  how  proved,  454r, 
n.  3,  bill  to  establish  must  set  out  abuttals,  451,  b,  n,  I, 

Farms,  See  Privilege,  8fc,  of  Clergy:  several  acts  relating  to  clergy  holding,  re- 
pealed, iii.508.- 

Fees,  in  court  of  arches,  prerogative  court  and  court  of  peculiars  of  archbishop 
of  Canterbury,  ii.  273  to  273.^. 

Fern,  not  tithable,  3  Keb.  655,,  iii.  473,  n,  7, 

Ferrets,  tithable  by  custom  only,  iii.  413. 

Fire  Act,  stipends  of  clerg^y  of  parishes  included  in,  See  Tithes  in  London. 
.  First  Frtdts  and  Tenths,  livings  not  exceeding  ^50  per  annum  improved  value  in 
time  of  Queen  Anne,  exempted  from,  ii.  280,  n,  2.,  augmented  curacies  made 

•  perpetual  cures  that  the  curates  might  be  perpetual  corporations,  ii.  292,  n.  4. 

Fish,  personal  tithe,  ii.  408.  only  payable  by  custom,  and  not  de  jure,  443,  n.  6. 
443  a,n,7.,  519  a,  n.  4.,  thougn  sold,  519,  n,5,  less  than  the  tenth  may  be 
due,  519  a.,  n.  4. 

Five  Miles  Act.  See  Dissenters,  17  Car.  2.  c,  2.  repealed,  ii.  172.  192  a.,  n,  9. 

Flax,  praedial  tithe,  ii.  408,  is  small  tithe,  ii.  410. 

Forma  Pauperis,  (Pleading  in).  Oath  of  not  being  worth  £5  how  proyed,  ii.  297. 
competent  income  rebuts  that  statement,  ibid,  costs,  where  such  plea  is  fdlowed 
in  the  middle  of  a  suit,  ibid. 

Former  Marriage.     See  Polygamy, 

Fornication.  See  Incontinency,  Lewdness,  Marriage,  {Divorce), 

Friffdvty.    See  Impotency, 

Fruit,  svaaXX  tithe,  iii.  410.  ♦ ; 
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Gaols,  providing  clergy  to  officiate  in,  their  salaries,  &c.,  501,  502. 

Garba,  decimse  ffarbanun.    See  Beam^  Pecue, 

Gift,  verbal,  oT  chattel,  without  actual  delivery,  does  not  pass  a  property  to- 
donee,  iv.  Ill  a^  n. 

Glebe  Lands,  glebe  what  is,  ii.  297,  it.  9.  301,  n.  5.  action  for  trespass  to,  lies  br 
parson  after  induction,  before  taking  possession,  ibid.,  n.  1 .  or  by  tenant  <H, 
under  a  void  lease,  when,  301,  n,  4.  rector  may  convey  to  vicar,  502,  n.  5. 
rector  being  only  tenant  for  life,  cannot  grant  an  easement  of  ancient  lights, 
302,  n.  7,  a,  exchanging,  purchasing,  and  conveying  parsonage  houses  and 
glebe  lands  under  55  G.  3.  c,  1 47,  56  G,  3.  c.  52,  and  1  G.  4.  c.  6.,  302  to  302/. 

Gooseberries,  small  tithe,  iii.  496  a. 

Grapes,  tithable,  iiL  496  a. 

Grass,  cut  by  instrument  and  used  green  is  great  tithe ;  aUter  if  severed  by 
mouth  of  animal,  iii.  463,  n.  1.  cut  and  used  green  by  cattle  used  in  husbandry, 
when  not  tithable,  47 1  a,  and  notes. 

H 

Hawks,  tithable  by  custom  only,  iii.  415. 

Hay,  perception  by  vicar  of  tithe  of,  iii.  409,  n.  7.  tithable  in  grass  cock,  468, 

».8.   cannot  be  put  in  Aay-cock  before  tithing  except  by  consent,  ibid,  cocks 

must  be  raked  round,  ibid,  subsequent  use  of,  by  mouths  of  animals  rendering 

tithe  does  not  exempt  it,  ibid. 
Heirs,  of  the  body,  iv.  148,  n,l. 

Heath,  semb.  not  tithable,  3  Keb.  655.  iii.  473,  n,  7.  but  sec,  473  in  text. 
Hemp,  praedial  tithe,  iii.  408. 
Herbs,  are  small  tithes,  iii.  410. 

Herbage,  does  not  ex  vi  termini  mean  ag^tment,  iii.  474,  n.  z. 
High  Commission  Court,  never  again  to  be  erected,  iv.  19,  n.  3. 
Hofy' Orders,  dissenting  preacher  having,  or  pretending  to,  so  as  to  entitle  him  to 

take  the  oaths,  &c.,  li.  1 92  a,  n.  9.    See  Priest, 
Honey,  tithe  of,  iii.  413. 
Ho^  Poles,  not  tithable  where  parson  has  tithe  hops  and  tithe  of  sylva  csdua, 

iii.  491,  n.k. 
Hops,  small  tithe,  iii.  410.  not  tithable  till  after  picked  from  the  bind,  iii.  494. 
Hornbeam,  not  tithable  as  underwood,  iii.  488,  n.  5. 
Hospitality,  on  sites  of  suppressed  monasteries,  ii.  556,  n: 
Hospitallers.  See  Tithes, 

Hospitals,    Rule  of  rating  charitable  institutions  to  poors'  rates,  ii.  334.  n,  1. 
Hothouse  Plants,  tithable,  iii.  496  a. 
Hounds,  not  titheable  but  by  custom,  iii.  413. 
Houses,  payment  by  ''  inhabitants  oi  certain  houses"  is  bad  as  a  modus  for  want 

of  certainty  of  duration,  iii.  455,  w. 

I 

Identity  offuurty  accused  of  polygamy,  ii.454a,  n,  SOOa,  tt.5.  of  parties  first  mar- 
ried, iu  suit  for  marrying  two  sisters,  ii.  500,  «i.4.  of  woman  suspected  of 
adultery,  502  b,  n. 

Idiot,  See  Lunatic  :  marriage  of,  void,  ii.  434,  n.  8.  451 ,  n.  5.  will  of,  see  Wills,  L 
Who  may  make.  Sanity  of  testator  is  to  be  judged  of  by  ecclesiastical  court, 
iv.  238.  n.8.  238  a,  n.2. 

Impotency,  divorce  a  vinculo  for,  ii.  434,  n.8.  501,  «.  6,  7. 

Impropriation.  See  Appropriation:  difference  of  these  terms,  ii.  337a,  n.6,  n^ara 
and  rights  of,  actions  tor,  &c.  Utid. 

InoesL  See  Marriage,  XI.    Punishment  for,  ii.  434,  n,S.  500,  n.4. 

Indenture,  See  Commons. 
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InconHnency,  suspending  clergyman  for,  ii.  405,  n,m. 

Indemnity  Act.  See  Dissenters  Offices, 

Indicavit,  See  ProBUntion :  at  what  |)eriod  of  suit  granted,  ii.  3?8»  n,  7.  prohibition 
by,  formerly  lay  against  suits  in  spiritual  court  ror  tithes  of  any  value,  ibid.  n.8. 
prohibition  by,  lies  on  dispute  between  two  persons,  beneficed  by  several  pa- 
trons, as  to  tithes,  amounting  to  one-fourth  ot  the  value  of  the  benefice,  if  the 
patronage  comes  in  question,  or  where  parson  demands  tithes  in  another  parish, 
Und,  but  not  where  two  clergymen  claim  tithes  under  thd  same  title,  but  with- 
out the  right  of  patronage  coming  in  question,  339,  n,9. 

Induction.    See  Benefice,  and  i.  172 — 184,  notis. 

Institution .  See  Benefice,  and  i.  163 — 171,  notis. 

Instructions  for  wills,  validity  of,  as  testamentary  papers,  iv.  107  a,  n. 

Interlineations  in  yrill  of  lands,  iv.  79,  n.8.  198,  n.6. 

Intermediate  numbers,  modus  only  paid  when  there  are  ten  or  five  calves,  bad  for 
.  not  providing  for,  iii.  445,  445a,  n.  450,  n.2.  but  see  a  like  custom  as  to  pigs 
held  good,  498.  as  to  lambs,' 507,  &n.5,6, 

Ireland,  bishop  in,  i.  202,  n.5.  church  of,  ii.  347.  not  foreign  country  quoad 
mnngfeme  covert  alone,  while  husband  is  resident  abroad,  ii.  507,  n. 

Issue,    See  iv.  148,  n,t. 


lacHtation.   See  ii.  484,  n. 

Jews,  See  Dissenters.  Jews  how  far  witnesses,  and  how  sworn,  ii.  336,  n.2.  may 
bring  an  action,  ibid,  capacity  to  hold  lands,  ibid,  allowance  by  to  their  pro- 
testant  children,  336,  n.3.  Jew  may  devise  a  guardianship  under  12  Car. 2.  ibid. 
how  far  court  of  chancery  will  interfere  with  the  education  of  Jews,  ibid,  be- 
quest for  maintaining  assembly  for  reading  Jewish  law,  and  advancing  that  reli- 
gion is  bad,  ibid,  n.  4.  &  191,  ft.  ti;.  but  Inquest  for  support  of  poor  Jews,  is 
good,  336,  «.4.  if  rules  are  introduced  in  a  charity  school  which  no  Jews  can 
comply  with,  they  have  no  remedy,  Und.  synagogues  protected,  ibid.  Jew 
settlers  in  America,  how  make  oath  of  abjuration.  5Z6,  n.  5.  marriage  annulled 
for  minority,  when  one  of  the  parties  was  a  Jewess,  ii.  433,  n,6.  Jewish  marri- 
age, 451,  &  n.  6. 

Jointure,  not  forfeited  by  adultery,  ii.  512,  n.  1 . 

Jurisdiction  of  Ecclesiastical  Courts.    See  Courts,  Prohibition, 

Judd^s  Law,  act  of  Common  Council,  t.  Hen.  6.  iv.  446,  n.  8,  450. 

K 

Kids,  tithe  of,  in  what  parish  payable,  iii.  502,  n.9. 
Kins,  will  of  the,  iv.  5S,n,4. 
Kirk  shot.    See  Offerings, 


l/ambcth  Degree,  i.  1 97,  n.  4. 

X^ambs,  See  Sheep's  Wool:  a  mixed  small  tithe,  iii.  499.  cifstoro  that  land-owner 
shall  take  the  best,  and  tithe-owner  the  next  best,  is  bad,  iii.  442b,  but  see  499, 
n.o.  &  499a,  500.  tithe  of,  vests  when  yeaned,  biit  not  to  be  set  out  till  fit  for 
weaning,  499,  &  n.2.  time  of  setting  out  tithe  of,  500,  n.4,5,6.  Semb.  no  tithe 
pdyable  for  fewer  than  ten,  502,  n.7,  tithe  of,-  in  what  parish  to  be  paid,  499, 
n^2f5,  502,  n.9.  503,  n,2.  tithe  of  wool  of,  payable  though  lambs  tnemselves 
have  been  tithed  two  months  before,  503,  n,  1.  modus  for,  507,  &  n,5,6. 

Land  Tax:  covenant  to  pay  ''  all  charges**  includes  as  against  lay^  but  not  eccle- 
siastical  lessor,  ii.  376,  n.9.  exonerating  stfiall  livings,  not  exceeding  150/.  per 
annum,  from,  H.  294.  n,  5.  governors  of  the  charity  for  the  relief  of  tne  widows 
and  children  of  clergyman,  with  consent  of  the  land-tax  commissioners,  may  sell 
lands  given  by  will  for  redeeming,  364.  redeeming,  on  glebe  ofliving  belonging  to 
college,  cathedriil,  church,, or  house  of  learnmg,  354a.  incumbent  for  die  time 
being  may,  for  the  benefit  of  the  living  purchase  an  aasig^Bient  oKf  the  kndptax 
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redeemed,  ibid,  may  raise  money  by'  sale,  mortgage,  &c.  to  reimburse  himself 
the  purchase  money,  354  b,  registering  assignments  of  land-tax  purchased  by 
incumbents  as  well  before  as  after  12  July,  l8l3yU>id.  bodies  politic  and  corpo- 
rate, whether  sole,  aggregate,  or  companies,  as  archbishop,  bishop,  &c.  may 
redeem  land  tax  on  the  glebe,  tithes,  or  other  profits  of  livings  in  their  gift,  ibid* 
sales  by  incumbents  for  redeeming  land-tax  on  their  livings,  good,  thougli 
not  confined  to  what  quantity,  554  r.  any  ecclesiastical  or  lay  corporations  and 
trustees  for  charities  or  public  purposes,  may  redeem  land-tax  on  livings  in  their 
patronage,  or  transfer  of  stock  producing  equal  dividend,  354  c.  so  they  may 
sell  any  hereditaments,  or  apply  trust-money  for  that  purpose,  ibid,  their  con- 
tracts of  redemption  jnust  declare  their  desire  that  the  lands  redeemed  from 
land-tax  should  be  subject  to  no  annual  rent  charge,  ibid.  &  554 d.  proviso  if 
no  such  declaration  is  contained  in  such  contract,  354d,  memorials  to  be  pre- 
sented by  such  corporations  to  the  comdaissioners  under  the  great  seal  before 
making  any  sale  for  redeeming  such  land-tax,  ibid,  when  rector  entitled  to  pa- 
tronage of  any  vicarage  or  perpetual  curacy,  may  sell  part  of  rectory  glebe,  to 
redeem  land-tax  on  the  former,  ibid,  when  entitled  to  rent-charge  out  of  the 
vicarage,  and  when  not,  ibid,  redeeming  land-tax  on  united  livings,  ii.  354  h. 
iv.  37,  mines,  &c.  shall  not  pass  by  conveyance  of  land  sold,  nor  advowsons, 
though  appendant  to  the  land,  ii.  353d,  no  deed  made  under  authority  of  the 
commissioners,  is  liable  to  stamp-duty,  ii.  354e.  how  annual  sum  charged  on 
lands  sold  to  redeem  land-tax,  shall  be  paid  in  future  ibid,  how  ancient  rent 
reserved  on  part  of  lands  usually  demised  together,  by  corporations,  &c.  shall 
be  paid  after  sale  thereof  to  redeem  land-tax,  ibid,  commissioners  shall  adjust 
all  questions  between  corporations,  &c.  and  their  lessees,  &c.  to  enfiranchisment 
of  lands  ibid,  purchasers  of  reversions  in  hereditaments  sold  to  redeem  land* 
tax,  when  made  chargable,  with  the  money  advanced,  and  interest,  iM.  &  354/1 
the  commissioners  may  direct  application  to  chancery  in  cases  of  difficulty,  354/. 
any  corporations,  or  companies,  or  feoffees,  or  trustees  for  public  purposes, 
may  contract  with  their  tenants,  who  have  redeemed  their  land-tax  for  an  as- 
signment thereof,  and  how  mtfy  raise  money  for  that  purpose,  ibid,  land  tax 
redeemed  by  bishop  or  ecclesiastical  corporation  shall  be  considered  as  an  addi- 
tional yearly  rent,  on  the  present  and  futury  demises,  ibid,  redeeming  land- 
tax  where  the  living  is  under  sequestration,  or  mcumbent  outlawed,t6u/.  patrons 
of  livings  having  an  alternate  right  of  presentation,  may  contract  for  redemp- 
tion of  land-tax  thereon,  not  redeemed  by  incumbent,  ibid,  &354t.  corpora- 
tions or  companies,  feoffees,  or  trustees  for  public  purposes,  may  sell  or  mort- 
gage part  of  their  lands,  or  grant  any  rent-charge,  o^c.  for  purchasing  land-tax, 
354f.  incumbents  of  livings  augmented  by  Queen  Anne's  bounty,  how  may  con- 
tract for  purchase  of  land-tax,  53  Geo,  3.  c,  125.  t.  32.  sales  by  corporations  con- 
firmed wnere  parts  of  the  tithes,  &c.  sold  may  not  have  been  rated  to  land-tax, 
354  f.  where  tenants  at  rack  rent  are  bound  to  pay  land-tax  on  lands  belong^ 
to  livings,  &c.  exonerated  from  land  tax,  the  amount  of  land-tax  exonerated 
shall  be  considered  as  rent  reserved,  ibid,  assignment  of  land-tax  on  church 
property  redeemed  by  any  ecclesiastical  persons  out  of  their  private  monies,  may 

'    be  made  on  what  tranfer  of  stock,  ibid. 

Lapse,  when  there  is  no  institution,  as  e.  g.  to  a  donative  or  canonry,  there  is  no 
right  of  lapse,  ii.  555,  n.l.  lapse,  when  incurs  against  the  patron,  in  case  of 
clerk's  accepting  second  living,  ii.  357,  n,g,  right  to  confer  by,  under  ipso  facto 
deprivation  by  13  EUz,  and  13  &  14  Car.  2.  ibid,  never  accrues  against  the  King, 
ii.  361,  n.  3.  successor  may  present  on  lapse  to  his  predecessor,  iM, 

Leases.  (^Ecclesiastical^  of  tiUies :  see  tUhes  of  benefices :  several  acts  relating  to, 
repealed,  iii.  308.  enabling  statute  to  make,  ii.  564,  n,  5,  disabling  or  restraining 
statutes  made  for  the  benefit  of  the  successors,  575,  n.l,  leases  by  dean  and 
chapter  are  within  disabling  acts,  e,  g,  concurrent  leases,  ibid,  n,  8.  384,  n.  1 .  388, 
n.2.  389,  n,u,  ecclesiastical  person  covenanting  to  pay  tdl  chargeSy  land-tax  is 
not  included,  375,  n.9.  Secus  as  to  laity,  Urid.  dean  may  execute  what  leases 
for  himself  and  chapter,  to  bind  the  latter,  584,  n,  1 .  leases  in  reverson  by  deans 
and  chapters,  or  concurrent  leases,  bad,  388,  n.2.  rent  to  be  reserved,  i6t(/,  fi.3, 
lease  void  by  disabling  acts,  may  be  made  good  by  successor's  acceptance,  of 
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rent,  iM,  n.4.  corn  rents,  393,  n.5.  how  were  roid  for  non-residenee  of  lessor 
,on  the  henefice,  before  43Geo,5,  c,  84. 1. 1.,  &57Geo.5,  c.99.  «.  1.,  395.  and 
plea  therein,  91.6, 7.  &  595,  n.  8.  so  that  a  stranger  might  defend  in  an  eject- 
ment brought  by  the  lessee,  395,91.8.  but  semb,  the  incumbent  cannot  set  up 
his  own  non-residence  as  avoiding  his  agreements  with  his  parishioners,  t^ 
query,  if  15  Eliz.  c,  20.  sA.  is  revived  as  to  that  part  which  declares  the 
"  charging  a  benefice  with  any  pension  or  profit  out  of  the  same,  to  be  void,^ 
397.  an  incumbent's  coUateral  security  for  paying  an  annuity,  &c.,  out  of  a  bene- 
fice is  good,  ibid,  7i.9. 

Lateratiy  act  of  council  of,  is  a  general  law,  Innding  all  parties  as  to  exemption 
fi-om  tithe,  iii.  416.  n.  9. 

Lai/  Rector,  cannot  have  cure  of  souls  in  any  maner,  iL  55  b. 

Leasehold  interest,  passes,  by  what  words  of  will,  iv.  137,  n.  5.,  139,  tup. 

Lecturer,  see  Reader:  though  provided  for  by  the  church,  is  not  an  incum- 
bent, iii.  284,  n.  1.  no  person  can  be,  whether  endowed  or  not,  without  rector's 
consent,  ii.  399,  n.  h.  if  the  bishop  of  refuses  to  licence  party  as,  for  moral  un- 
fitness, application  must  be  made  to  archbishop,  before  motion  for  mandamm 
to  the  bishop  will  be  entertained,  399,  n.  2.  the  archbishop  should  inquire  into 
fitness  of  the  applicant,  ibid,  hour  of  preaching,  400, 91. 1 . 

Legacy,  stamp  duty  on,  iv.  269  b,  exemptions,  269  d.  points  as  to,  478,  n.  4. 

Leot  Shot,    See  Offerings. 

Letters,  when  established  as  testamentary  papers,  iv.  107./.,  and  107  in  910^. 
when  as  codicils  and  when  not,  109  a. 

LeviHcal  degrees  and  law :  act  declaratory  of  levitiod  law,  ii.  438  a,  n.  8.  farthest  of 
the  levitical  degrees  is  between  uqcle  and  niece,  441,  it.  9.  448^  fi.  S. 

Lewdness,    See  Incontinency,  SeducHtm,  Marriage,  (Divorce). 

Lex  loci,  in  tbreign  marriages,  ii.  476,  n.  8. 

lAbel,  what,  ii.  406,  n.  4.  stamp  duty  on,  409. 

Licence,  of  bishop  to  preach,  ui.  268,  n,  5. 

IMy  flowers,  small  titnes,  iii.  496  a. 

Limdon,  tithes  in,  see  Tithes:  diocese  of,  is  never  visited  by  archbishop  of 
Canterbury,  and  consequences  thereof,  iv.  15,  n.  2.  effect  of  union  of  parishes 
after  fire  of,  iv.  56,  n,  d, 

Lord*s  day,  baking  on  Sunday,  ii.  416.  return  day  fixed  on,  420,  n,  5.  other  law 
proceecUngs  on,  421, 9t.  jr.     « 

Lucem,  second  crop  tithable  if  mown,  iiL  470, 91. 9.  cut  and  used  green  by  cattle 
used  in  husbandry,  when  not  tithaUe,  471  a,  and  notes. 

Lunatic,  marriage  of,  when  void,  ii.  434,  n.  8.  suit  of  nulIiUr  of  marriage  for,  lies 
by  the  party  fimself  after  his  recovery,  451,  ».  5.  will  of,  see  Wills.  (I.  Who 
may  make,)   Sanity  of  testator  is  to  be  juc^ed  of  by  ecclesiastical  court,  iv. 

^    238.  s.  8.  238  a.  91. 2. 

M 

Man,  bishopric  of,  severed  from  province  of  Canterbury  and  allotted  to  York, 
'   L  195,  n,  3.  bishop  of,  how  has  title  in  this  realm,  i.  202,  n. 
Marriage,     See  Affinity,  Confrontation,  Consent,  Criminal  Conversation^  Curator 
'   ad  litem.  Entering  into  Religion,  Idiot,  Levitical  Degrees  and  Lawy   Lunatic 
Precontract,  Recrimination,  Six  Articles,  Trent^  Council  of. 

I.  Who  may  marry  and  who  may  not,  ii.  434. 

II.  Of  Marriage  Contracts,  ii.  455. 

III.  Of  Banns,  u.  460, 

'     IV.  Cf  Licence,  11  462. 

V.  When  and  Where  to  be  solemnized,  and  therein  of  Clandestine  Menriages^ 
ii.  465. 

VI.  Form  of  Solemnization,  ii.  479. 

VII.  Fee  for  Marriage,  ii.  480. 
Vm.  Register  of  Marriage,  ii.  482. 
IX.  Ceri^ate  of  Marriagfi^  ii.  484* 
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Marriage,  —  continued. 

X.  Trial  of  Marriage,  ii.  484. 

XI.  Divorce,  ii.  496  b,  and  herein  of  adtdtertf,  &c. 

XII.  jliSmofiy,  ii.  506. 

XIII.  Elopement,  iL  508. 

[General  Points  at  to  Marriage.] 

Effect  of  sentences  of  ecclesiastical  courts  concerning,  when  pleaded  or  proved 
in  courts  temporal,  ii.  50,  n.  5.  485  n,  494,  n.  I,  see  12  Mod.  232,  and 
infra.  {Trial  of  Marriage.)  effect  of  sentences  of  foreign  ecclesiastical  courts, 
494,  n.  1.  502  b,  n.  9.  marria^  by  popish  priest  or  ritual,  ii.  473,  476  b, 
n.B.  iii.  154,  n.  8.  repeal  of  marriage  act,  26  G.2.,  from  1st  Nov.  1823^ 
ii.  437  c.  New  Marriage  Act,  (4  Geo.  4.  c.  7 6).  began  operation,  1st  Nov. 
1823,  457  c.  limited  to  England,  and  extends  to  what  persons,  433,  8c 
n.  6,  7.  printed  copies  of,  to  be  transmitted  to  officiating  ministers,  and 
to  be  preserved,  iind.  n.  7.  marriages  void  and  voidable,  ii.  434,  n.'8. 
500,  n.  4.  Consenttu,  non  eoncubitut  facvt  nuptias,  434  a,  n.  9.  account  of 
the  repeal  of  5  Geo.  4.  c.75.  ts.S — 25,  by  4  Geo.  4.  c.  17.,  from  26th 
March  1823,  and  of  the  pro  tempore  enactments  up  to  1st  Nov.  1823, 
437  b,  c,  saving  for  marriages  solemnized  under  3  Geo.  4.  c.  75.,  between 
22d  July  or  1st  Sept.  1822,  and  26tb  March  1823,  437  c,  &n.  3.  retro- 
spective clause  as  to  marriages  of  minors  without  consent  by  Ucence,  before 
22d  July  1822,  437  c.  evidence  in  suit  of  nullity  of  marriaee  for  want  of 
consent,  437/.  retrospective  clauses  as  to  marriages  declared  valid  or 
invalid,  or  brought  into  question  before  22d  July  1822,  437  A.  like  clauses 
as  to  property  or  title  possessed  before  22d  July  1822,  and  for  acts  of  court 
or  administrations  before  that  day,  437 1.,  3  Geo,  4.  c.  75.  extends  to  England 
only  and  to  what  persons,  ibid. 

Proof  of  actual  residence  in  the  parish  or  chapelry  is  not  necessary  after 
marriage  had  under  publication  of  banns,  461  &  464  a.  minister  celebrating 
marriage  when  only  liable  to  ecclesiastical  censures,  469.  semb.,  marriage 
by  pretended  clergyman  would  be  good,  ii.  484,  485,  n.  4.  punishment  of 
pretended  clergyman,  471.  if  the  substance  of  the  marriage  act  is  com- 
plied with,  the  marriage  is  good,  for  the  fomi  is  merely  directoiy,  ii.491  a. 
ft.  c.)  marriage,  de  facto,  entitles  wife  and  children  to  temporal  rij^t,  500  a, 
n.  4.  and  husband  and  wife  may  sue  for  debt  due  to  the  latter,  ibid,  marriage, 
de  facto,  under  invalid  licence,  464  n.  8. 

I.  Who  may  marry  and  who  not.  Canonical  disabilities  to  many,  when  do  not 
make  the  marriage  void,  ab  initio,  but  voidable  only  by  English  law,  ii  43^ 
n.  8.  annulling  marriage  with  wife's  raster  or  with  husband's  brother,  ibid.  & 
500, 91.  4.  if  only  voidable,  e.  g.  as  for  affinity,  cannot  be  annulled  after  death 
of  either  party,  500,  n.  4.  501,  n.  8.  aUter,  if  the  marriage  is  void,  ibid,  civil 
or  municipal  disalHlities  making  the  marriage  contract  void,  ab  initio,  what, 
434, «.  8.  consent  and  not  cohabitation  maJces  a  marriage,  434  a.  n.  9.  who 
are  to  give  consent  if  parties  are  under  age,  437.  if  father  of  minor  is  non 
compos,  or  if  guardians  or  mother  of  minor  are  so,  or  beyond  sea,  B&i. 
parties  may  apply  to  the  lord  chancellor,  ibid,  guardian,  how  lawfully 
appointed  by  will,  ibid,  n.  2.  when  marriage  solemnized  between  parties 
under  age  contrary  to  this  act,  by  false  oath  or  fraud,  the  guilty  party  shall 
forfeit  cui  property  arising  from  the  marria^,  ibid,  and  437  a,  b.  previous 
agreements  as  to  such  property  shall  be  void,  437  b.  information  against 
party  shall  be  filed  within  one  year,  437  b.  Semb.,  that  marriages  of  minors 
without  consent  of  parents  or  guardians  had  before  22d  of  July  1822,  by 
fraudulent  publication  of  banns,  are  not  made  valid  bv  5  Geo.  4,  c.75.  * 
retrospective  clause,  (#.  2.)  437  c,  to  437  e.  consent  of  father  or  ^ardian. 
what  deemed  its  effects,  and  when  presumed  437  e  &f.  evidence  in  suit  of 
nullity  of  marriage,  437/.  what  are  the  names  to  be  used  in  publication  of 
banns,  437 /&  g,  and  particularly  of  bastard  minors,  457f,g,h,  438  (/, 
and  see  III.  Banns:  no  ecclenasdcal  censures  incurred  by  minister  marrying 
mhiors  ^1^  ist  Nov.  1893,  eicept  to  have  notice  of  dissent,  438.  what 
consent  necessary  in  order  to  marrijiige  of  bastard  imnor,  438.  consinft 
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Serman  or  first  cousins  may  marry ;  and  so'  may  all  collaterals  in  the  4th 
egree,  450,  n.  3, 

II.  0/  Marriage  Contracts.  Contract  of  marriage  per  verba  de  pnesenii  tem- 
pore, or  per  verba  futuro,  ii.  547,  n.  9.  no  marriage  in  facie  ecdente,  now 
compellable  under  either  contract,  457,  &  n.  1 .  &  485,  n.  marriage  in  Scotland, 
per  verba  depr€esenti,  without  religious  celebration  or  consummation,  is  good, 
457,  fi.9.  contract  per  verba  de  prtesenti,  or  promise  per  verba  defuturo  cum 
copula,  is  a  good  marriage  by  the  ancient  matrimonial  law  of  Europe,  viz. 
the  canon  law,  t^.  &  437,  7i.7.  when  and  how  altered,  exce()t  in  Scotland, 
where  the  decrees  of  the  Council  of  Trent  were  never  admitted,  457,  n.9. 
consummation  was  to  be  presumed,  after  contract  per  verba  deprcesenti,  ibid. 
but  the  copula  was  necessary  to  make  a  contract  per  verba  defuturo  a  valid, 
though  irregular  marriage :  and  how,  ibid. 

III.  Banns,  Intention  of  publication  of  banns,  is  to  designate  the  parUes,  460, 
ft.  1.  seven  days'  notice  to  the  minister  before  first  publication  of  what  par- 
tculars,  460.  banns  in  what  churches  or  chapels  published,  ibid,  marriage  to 
be  solemnized  in  the  church  or  chapel  where  the  banns  have  been  pubtistied, 
ibid,  rubric  shall  be  observed,  where  not  altered  by  4  Geo,  4.  c.  76.,  ibid. 
banns  are  not  to  be  published  from  loose  papers,  but  from  the  book,  482  a. 
shall  be  signed  by  officiating  minister  after  publication,  ibid,  bishop  with  con- 
sent of  patron  and  incumbent,  may  authorize  publication  of  banns  in  any 
chapel,  460.  such  authority  shall  be  r^stered,t6t(i.  notice  of  such  authority 
to  be  placed  in  such  chapel,  460  a,  parishes  having  no  church  or  chapel,  and 
extra  parochial  places,  snail  be  deemed  to  belong  to  any  adjoining  parish  for 
the  purposes  of  this  act,  ibid,  where  churches  are  demolished,  or  under  re- 
pair, banns  shall  be  procliumed  in  church  or  chapel  of  adjoining  parish,  t^. 
the  courts  lean  to  this  way  of  this  way  of  marriage,  ibid,  &  460b,  contriving 
marriage  without  due  publication  of  banns,  4606.  proof  of  the  actual  resi- 
dence of  the  parties  is  not  necessary  to  the  validity  oi  marriage  had  after  banns 
published,  461,  &  n. 4.  banns  shall  be  published  on  three  Sundays  before  the 
marriage,  and  how,  461.  dissent  of  parent  or  guardian  publicly  declared  in 
the  church,  &c.  avoids  the  publication,  ibid,  &  458.  minister's  certificate  of 
publication  of  banns  in  a  church,  &c.  adjoining  to  a  parish  having  no  church, 
&c.  or  to  extra-parochial  place,  461.  republication  necessary  if  marriage  not 
solemnized  within  three  months,  ibid,  ministers  not  punishable  for  marrying 
minors,  after  banns  published,  without  consent  of  parents  or  ^ardians,  unless 
they  have  notice  of  dissent,  469.  invalidity  of  marriage  of  mmor  had  without 
**  consent  of  parents  or  guardians,*  by  fraudulent  pulmcation  of,  ii.  43  7  c,  4,  e. 
what  this  "  consent^'  is,  437  e.  evidence  in  cause  of  nullity  of  marriage,  437/ 
what  are  the  names  to  be  used  in  the  publication  of  banns,  ibid,  &  482  a,  u.3. 
variations  in  the  names  of  the  parties^o  banns,  437g  &  h,  what  are  the  pro- 
per names  of  bastards  to  be  used  in  publication  of  banns,  ii.  457 f,g,  h,  438, 
438  a.  what  consent  is  necessary  to  marriage  of  bastard  minor,  438. 

IV.  Of  Licences.  Enactment  that  only  archbishops  and  bishops  might  grant 
licences  in  exclusion  of  archidiaconal  and  peculiar  courts,  462  a  &b. 
its  repeal,  ibid,  and  437  6.  practiceTof  granting  blank  licences  under  seals  of 
registrars  to  be  filled  up  at  discretion  of  surrogate,  462  b,  caveat  against 
grant  of  licence,  ibid,  surrogate's  oath  and  bond  before  granting  any  licence 
ibid,  licence  granted  by  unauthorised  person,  464,  n,  8.  oath  to  be  taken  be- 
fore surrogate  as  to  certain  particulars  before  licence  granted,  463,  464.  the 
chancellor  will  commit  for  peijury  in  obtaining  a  licence,  4606.  no  bond  now 
required  before  licence  is  granted,  464.  stamp  duty  on  licence,  ibid,  licences 
shall  be  granted  to  marr^  in  the  church,  &c.  of  such  parish  only,  wherein 
one  of  the  parties  has  resided  for  fifteen  days  before,  464, 464  a.  proof  of  ac- 
tual residence  of  the  parties  is  not  necessary  to  the  validity  of  a  marriage  by 
licence,  464  a,  and  n.  1.  new  licence  must  be  obtained  if  the  marriage  is  not 
solemnized  within  three  months,  465.  saving  for  power  of  Archbishop  of 
Canterbury  to  grant  special  licences,  ibid.  &«.2.  forging,  altering,  &c,  any 
licence,  465.  uttering  or  publishing  as  true  any-forged  or  sutered  licence,  482 ff. 
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marriage  by  supposititious  licence,  when  good,  484, 485,  it.  4.  adding  to  licence, 
he 5,  n,  3,  archbishop  may  grant  licence  within  every  ctiocese  in  the  province, 
465,  w.  2. 

V.  When  and  where  to  be  solemnized^  and  therein  of  clandestine  Marriages, 
Marriages  after  banns  where  to  be  had,  ii.  465.  prohibition  to  suit  for  being 
married  out  of  canonical  hours,  466  &  470.  persons  present  at  clandestine 
marriages  are  excommunicate  de  facto,  and  till  absolution  their  evidence  is 
inadmissible,  466,  n.5.  persons  sofemnizine- marriage  in  anv  other  place  than 
a  church  or  chapel,  or  at  any  other  time  than  between  eight  and  twelve  in 
the  forenoon  (except  by  special  licence)  or  without  banns  or  licence,  or  un- 
der pretence  of  being  in  holy  orders,  shall  be  guilty  of  felony  and  transported 
for  fourteen  years,  471.  limitation  of  prosecution  is  three  years,  ibid,  prohi- 
bition to  suit  in  spiritual  court  against  a  minisfer  for  marr3dng  persons  with- 
out banns  or  licence,  lies,  since  it  was  made  475,  n.  6.  marriage  shall  be  void 
where  persons  wilfully  marry  in  any  other  place  than  a  church,  &c.  or  without 
banns  or  licence,  473.  Scotch  marriages,  476,  n.  8.  foreign  marriage  valid  by 
lex  loci  when  celebrated,  is  good  every  where  else,  ibid,  &  476  a,  b,  same  note,  and 
Addenda,  iv.  502,  505.  Marriages  of  British  subjects  in  the  houses  or  chapels 
of  British  ambassadors,  or  ministers  or  British  factories,  garrisons,  or  armies, 
abroad,  ibid,  and  476  d,  n.  Marriages  of  foreigners  in  the  chapels  of  ambas- 
sadors in  England,  476  a  8c  b,  n,  8.  canon  law  rules  the  marriages  of 
British  subjects  in  a  British  foreign  settlement  in  India,  4766,  n.  ministers 
of  church  of  Scotland,  how  may  solemnize  and  certify  marriages  in  India, 
ibid,  marriages  in  Newfoundland,  476  c,  n,  marriages  of  British  subjects  at 
St.  Petersburgh  since  abolition  of  British  factory  there,  ibid,  Sc  416  d. 
marriages  in  any  church  or  chapel,  (though  banns  have  not  been .  usually 
published  therein^  as  e,  g,  newl^-erected  chapels,  made  valid  up  to  25  Aug, 
1808,478  a.  proof  of  usual  publication  of  banns  at  the  Tower  chapel,  before 
26  Geo,  2.  478,  n,  1 .  marriages  in  new  churches  or  chapels  built  under  the 
^cts  of  Geo, 3,  for  building  churches,  478  a,  n.  2,  bishop  with  consent  of 
patron  and  incumbent  may  authorise  publication  of  banns  in  any  public 
<JiapeI,  or  chapel  in  extra-parochial  place,  478  b,  notice  of  such  auttiority 
shall  be  placed  in  such  chapel,  t^M^  resstry  of  marriages  to  be  kept  in 
chapels  so  authorized,  as  in  parish  churches,  ibid, 

VI.  Form  of  solemnization,  witnesses  present,  ii.  478  i, 

VII.  Fee  for  Marriage. 

VIII.  Register  of  Marriage,  Substantial  paper  book  to  be  provided  for  regis- 
tering marriages,  ii.  482.  banns  to  be  published  from  it,  and  not  from  loose 
papers,!^,  entry  of  marriages  in  register,  at  what  period  and  howmade,signed, 
and  attested,  ii.  482, 482  a.  form  of  raster,  ibuL  entry  in  register,  is  what 
evidence,  i^ic^.  inserting  false  entry,  forging  or  altering  entry,  uttering  or  pub- 
lishing as  true  any  false,  &c.  register  or  copy  thereof,  or  wilfully  destroying 
register-book,  482a,  4826.  register  not  essential  to  validity  of  marriage,^  ii. 
494,  n.  9.  entry  in  register  need  not  be  proved  in  suit  for  incest,  when,  500,  n,  4. 

IX.  Certificate  of  Marriage,    Stamp  duty,  484, 

X.  Trial  of  Marriage,  and  herein, 

1 .  Jactitation,  cause  of,  what,  and  how  supported  in  evidence,  ii.  484,  n.  4. 
sentence  in,  ibid,  defences  to,  ibid,  &  485,  n.  effect  of  sentence  in,  *'  that 
was  no  marriage,"  485,  n.  494,  n.  1. 

2.  Compellin^^  celebration  of  Marriages  in  facie  ecdesits,  cause  for,  now 
estopped,  li.  485,  n.  See  ante,  II.  Marriage  Contracts. 

3.  Restitution  of  Conjugal  Rights,  When  suit  for,  lies,  ii.  485,  n.  how  barred, 
ibid,  pleading  in,  tbid,  limitation  of  suit,  ibid,  deed  of  separation  does  not 
bar  suit  for,  507,  n. 

Trial  of  Marriage  in  general.  What  is  sulHcient  evidence  of  the  first  marriage, 
on  indictment  for  bigamy,  ii.  491,  n,7.  evidence  in  suit  of  nullity,  for  previ- 
vious  marriage,  500  a,  n,5,  general  reputation  is  sufficient  evidence  of  marri- 
age, in  all  personal  actions,  except  crim,  con,  49 1>  n.8.  declarations  of  the 
parties,  reputation,  o  r  acknowleclgmenti  by  parties,  when  evidence  6£  marri- 
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age,  UAd.  divorce  may  be  proved  by  the  wife  divorced,  ibid,  prior  marriage  of 
husband,  defacto^  may  be  shewn,  ibid,  cobabitadon  as  man  and  wife,  for  30 
years  is  evi^nce  of  marriage,  ibid,  sentence  of  nullity  and  sentence  of  affirm- 
ance of  marriage  by  ecclesiastical  courts  on  question  of  marriage  are  copclii- 
sive  evidence  in  courts  of  law,  494,  n.  1.  50.  fi.5.  but  sentence  of  jactitation 
is  not,  494,  ft.  1 .  except  against  matters  precedent,  495,  n.  semb.  conviction 
for  bigamy  is  conclusive  evidence  in  ejectment  against  the  validity  of  the 
second  marriage,  494,  n.  1.  sentence  of  foreign  court  directly  establishing  a 
marriage  in  foreign  country  is  evidence  here,  ibid, 
XI.  Divorce  (m  general.)  Profession,  or  entering  into  religion,  no  cause  of,  ii. 

499,  n,  5. 
Divorcei  a  vineulo,  causes  of  in  general,  499.  for 
Incest.  Slight  interest* enables  party  to  sue  for,  ii.  500,  n.  4.  reladonship 
proved  by  reputation,  ibid,  identity  of  parties,  how  proved  on  setting  up 
their  diversity,  in  defence,  ibid,  entry  in  register,  need  not  be  [M'oved  in 
suit  for,  ibid,  sentence  of  separation,  penance  and  costs,  ibid,  marriages 
voidable  only,  as  for  affinity,  cannot  be  annulled  after  death  of  either  party, 
500,  fi.  4.  aliter,  if  the  marriage  is  oom2,  e.g,  by  prior  marriage,  ibid^ 
Impuberty.  See  Age, 

Impotency.  Quoad  banc,  ii.  501,  n,  6.  supervening  defect  is  no  ground  of  suit  of 
nullitjr  for,  501,  n.  7.  Suit  for,  when  to  be  brought,  ibid,  incurable  impotence 
of  wife,  by  malconformation,  ibid,  a  nan  cannot  plead  his  own  natural  im- 
potence where  he  knew  it  at  his  marriage,  ibid. 
JXvorees  a  mensa  et  toro,  can  only  be  obtained^  propter  adulterium  out  sa- 
vitiam^n.  506a,n, 

Adultery.  If  party  wishes  to  marry  again,  act  of  parliament  is  necessary  to 
dissolve  the  marriage,  ii.  502,  n,  1.  sentence  of  divorce  a  mensa  et  toro, 
and  verdict  with  damages  against  the  adulterer,  are  usually  required  before 
such  act  passed,  ibid,  exceptions  in  cases  where  no  verdict  at  law  can  be  ob- 
tained, ibid,  Sernb.  action  for  crim,  con.  lies  though  the  parties  are  separated, 
ibid,  limitation  of  suit,  ibid,  what  persons  may  institute  suit,  582,  n.  what  will 
bar  the  suit,  ibid,  pleadings  in  the  suit,  ibid,  evidence  of  the  fact  of  adultery, 
ihid.  sentence  of  separation  for  adulterv  in  a  foreign  court,  when  and  how 
far  evidence,  5026,  n.  confessions  of  adultery  free  from  suspicion  of  collu- 
sion, seem  admissible,  504,  n.2.  retractation  of  confisssions  ofadultery,  when 
will  not  avail,  ibid,  suit  for  divorce  by  reason  of  adultery,  is  barred  by  recri- 
mination of  promovent's  adultery,  505,  n.3.  even  if  after  that  of  derendant 
ibid,  condonation,  505,  n.4.  jointure  not  forfeited  by  adultery,  512,  n.1. 
Cruelty*  What  conduct  amounts  to  Msvitia,  ii.  5026,  n,  1.  adi^tery  simply 
taken  does  not  constitute  iovitia,  so  as  to  be  pleadaUe  in  a  divorce  cause 
for  cruelty,  502  c,  n.   when  adultery  and  cruelty  are  both  charged,  the 
latter  need  not  be  proved,  ibid*^  but  if  it  is  proved,  the  adultery  need  not, 
ibid,  cruelty  is  not  pleadable  b^  wife  in  bar  of  suit  for  adultery,  ibid,  the 
court  will  not  interfere  in  ordmanr  domestic  qjuarrels,  unless  cohabitation 
is  unsafe,  ibid,  violent  conduct  oi  wife  bars  suit  for,  ibid,  curator  ad  litem 
of  minor  charged  with  cruelty,  how  appointed,  502  d,  n. 
Costs  of  suits  for  Divorce :  on  both  sides  are  paid  by  husband,  up  to  hearing 
before  the  dele^tes,  ii.  506,  n,  5.  so  is  ahmony,  ibid,   costs  not  allowed 
to  be  taxed  against  the  husband  during  suit,  where  wife  had  a  sufficient 
independant  income,  ibid. 
XII.  Alimony:  must  be  paid  by  husband  up  to  hearing  before  delegates,  in 
suits  for  divorce,  ii.  506,  n.  5.  given  incidentally  by  court  of  chancery  on  tup- 
plicavity  506,  n.  m.  quantum  of  security  under  a  supplicavit  on  articles  by  wue 
against  her  husband,  ibid,  alimony  pendente  Ute  in  general,  ii.  508,  m.7.  quan- 
turn  of  sums  allowed  as  alimony  pendente  lite,  ibid,  permanent  aHmony^  ibid. 
.    amount  o^  and  from  what  period  payable,  ibid,  and  Addenda  iv.  503. 
Separate  maintenance,  506,  n.  m.  Sernb,  yn£e  can  in  no  case  be  sued  2&feme  sole 
'- '  ^  while  the  relation  oi  marriage  subsists,  and  she  and  her  husband  reside  in  the 
:    kingdom,  506a,  n*7n,  husband's  estate  liable  for  funeral  charges  of  wife  who 
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has  a  separate  msdntenance,  ibid^  &  Errata^  iy.  499.  Addenda,  Bubial.  other 
instances  that  she  cannot  be  considered  a  feme  sole,  ii.  507  a>«.  5«  Imsband 
seems  chargeable  with  her  debts>  at  least  if  does  not  pay  the  maintenance,  508, 
n.  6.  and  see  Seholevy.  Goodman,  1  Bing,  Rep,  549.  Ireland  is  not  a  fiot'eigii 
country,  so  that  a  ^me  covert  may  be  sued  alone  during  husband^s  residence 
there,  507,  n.  articles  for  separate  maintenance  between  husband  and  a  trus- 
tee for  the  wife,  are  enforced  in  equity,  ibid,  effect  of  reconciliation  of  hus- 
band and  wife,  on  suits  for  separation,  ibid,  deeds  of  separation  not  plead- 
able in  bar  to  proceedings  in  ecclesiastical  court  for  restitution  of  conjugal 
rights,  ibid,  children  begotten  after  voluntary  separation,  are  presumed  legi- 
timate till  non-access  is  shewn,  507  a,  n,5.  AUter,  if  begotten  after  divorce  a 
mensa  et  toro,  till  access  is  proved,  ibid, 
XIII.  Elopement,  Any  person  may  receive  and  protect  woman  compelled  by 
ill  usage  to  leave  her  nusband's  house,  ii.  510,  n.9.  jointure  not  forfeited  by 
adultery  of  wife  as  dower  is,  512,  n.  1. 
Marriage  goods  given  in  Wales,  not  tithable,  iiL  521. 
MelonSy  tiSiable,  iii.  496  a. 

Mills,  personal  tithe  as  to  mode  of  payment,  praedial  as  to  locality  and  tithe 
owner,  iii.  408.  517,  n.  t.  removal  of,  destroys  modus,  456,  n.  7.  must  be  paid 
once  a  year  at  or  before  Easter,  517,  n./.  bill  for  discovery  of  tithe  o(  and 
answer  thereto,  what  must  state,  ibitL  tithe  owner  must  skew  that  the  mill  has 
been  accustomed  to  pay  tithe,  518,  n.  8.  account  of  tithes  of  ancient  mill 
vnth  recent  additions  was  decreed,  with  certmn  allowances,  ir.  50^. 
ancient  com  mill  rebuilt,  adding  two  pair  of  new  stones,  is  tithable, 
519,  n.  1.  but  mill  rebuilt  on  site  of  ancient  mill  which  has  fallen  is  exempt, 
519,  n.  2.  so  ancient  corn  mill  does  not  lose  its  discharge  by  being  occasionally 
used  as  a  corn  mill,  ibid,  right  to  tithe  of,  when  revives,  aner  exemption  sus- 
pended, ibid. 
Milkf  (see  Cheese,)  mixt  small  tithe,  iii.  507.  custom  that  parson  shall  send  for 
tithe,  good,  510,  n.  9.  morning  and  evening's  milk  are  distinct  tithable  matters, 
513,  n.s.  first  milking  tithed  should  be  the  evening's,  ibid,  modus  for,  514, 
and  n.  5»  4. 
Mines,  in  glebe  lands,  openings  ii.  301,  n.  6. 
Mint,  small  tithe,  ii.  496  a. 

Monasteries :  what  abbots  and  priors  were  lords  of  parliament,  ii.  537,  »« 2. 
keeping  hospitality  on  sites  of  suppressed,  ii.  556  n,   lands  belong^g  to  the 
lesser,  dissolved  by  27  Hen.  8.  c.  28.  are  now  liable  to  pay  tithes,  537,  n.4. 
ecclesiastical  process  for  lands  belonging  to  abolished,  pronibitec^  543,  n.  S. 
Monuments.  See  Churches, 

Mortgage:  delivery  of  mortga^  deeds  as  a  donatio  mortis  causa,  iv.  Ill,  n,6.  the 
bond  constitutes  the  debt,  the  deeds  the  security,  ibid,   relinquishing  mortgage 
debt  by  parol,  by  gift  of  the  deeds,  inter  vivos,  iHd, 
Mortmain,  the  object  of  9  Geo.  2.  c,  36,  was  whollj^  political  and  intended  to 
prevent  new  acquisitions  in  mortmain  m  England,  ii.  552  n,  does  not  extend  to 
Granada,  ibid,  regulates,  but  does  not  prohibit  alienations  in  mortmain,  inter 
vivos,  ibid,  extends  to  leaseholds,  552,  n.  7.  and  semble  to  copyholds,  552,  n»  9. 
but  see  153,  n.  limitations  void  within  9  Geo.  2.  c.  56.  does  not  avoid  other 
limitations  in  same  deed  not  within  that  act  552,  n.  8.  grant  of  lands  in  trust 
to  repair  family  vault  is  not  within  9  Geo.  2.,  552,  n.  1 .  what  is  a  conveyance 
for  the  benefit  of  a  charitable  use,  552,  n.  2.  what  colleges  are  not  withiathe 
act,  555,  n.  3.   devise  of  personality,  to  erect,  &c.    a  school,  directing  that 
lands  should  not  be  purchased,  is  not  within  the  act,  558,  n.  x. 
Mustard  Seed,  is  small  tithe,  iii.  496  a,  and  n.  8. 

N 

'  Name :  ^*  christian  name,"  what  is,  i.  11 1,  n.  6.  third  name,  ii.  437^.  two  or  more 
names  g^ven  in  baptism  to  be  considered  as  one  nmmc^  482  a,  »•  3. 
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Newfoundland,  marriages  in,  ii.  476  c. 

Notary  pubiic,  regbtrars,  and  'solicitors,  stewards^  &c.  of  the  universities  and 

colleges,  and  clmpter  clerks  of  cathedrals,  exempted  from  41  Geo,  3.  c.  79^  iiL 

n.  1.  stamp  duty  on  admission  of,  3. 
NuUky  of  Marriage,    See  Marriage,  (I.  Who  may  marry y  &c.)- 
Nwuntpal^ce  Willy  iv.  107,  n.ift. 

O 

Oatt,  first  tithable  in  cock,  iii.  444.  462,  n.  5.   custom  to  render  1 1th  instead  of 
lOth  cock,  462,  n,6. 

Oblivion,  act  of,  12  Car.  2.  c.  1 1.,  ii.  192  a,  n.  9. 

Qfferinggf  compensation  for  personal  tidies,  iii.  22.  due  at  common  law  at  2d. 
per  hesul,  iii.  22,  it.  2.  more  may  be  payable  by  custom,  ibid,  ecclesiastical 
courts  cannot  try  right  to  offerings  claimed  bv  custom  or  prescription.  Hid, 
kirk  or  church  shot,  plough  alms,  leot  or  light  shot,  iii.  23. 

Offices.  See  Dissenter:  disqualification  for,  on  account  of  not  having  received  the 
sacrament  within  a  year,  how  afiected  by  annual  mdemnity  act,  ii.  1 79,  1^0, »., 

Ordination:  ordaining  ministers  specially  destined  for  cure  of  soub  in  his 
majesty's  foreign  possessions,  (59  Geo.  5.  c,  60.  s.  1.)  iii.  40  n.  such  ministers 
shdl  not  hold  preferment  or  act  as  curates  in  United  Kingdom,  except  by  what 
consent,  ibid,  no  person  ordained  by  bishops  of  Quebec,  Nova  Scotia,  or 
Calcutta,  &c.,  shall  officiate  or  hold  preferment  in  England  or  Ireland,  without 
what  consent,  ibid,  persons  ordained  after  2d  July  1819,  by  colonial  bishop 
not  having  episcopal  jurisdiction,  shall  never  hold  preferment  or  officiate  in 
England  or  Ireland,  ibtd.  priest's  orders,  what  are,  iu.  40  a,  n.  9. 

Oil  cake,  no  agistment  tithe  for  cattle  fed  on,  iii.  476,  n.  5,  477,  n.g. 

Onions,  small  tithe,  iii.  496  a. 


Paraphernalia,  derivation,  ii.  456.  Husband's  power  over,  Und.  n.s.  right  of 
widow  to,  shall  not  defeat  creditors,  iv.  307;  n.  7.  so  of  widow's  chamber, 
42,  w.  8. 

Parish,  Origin  of  parish  churches,  i.  67.  tithes  of  extra^arochial  places  belong 
to  the  king,  iii.  62,  n.  2.  bounds  of  parish,  how  tried  by  action,  or  conunission 
of  perambulation,  iii.  64.  n.  4.  parson  can  give  no  evidence  respecting  bound- 
aries of,  ibid,  boundaries  of,  ascertained  by  commissioners  of  inclosure,  S&, 
cannot  prescribe  in  non  decintando,  iii.  435,  n.l.  parochj^  modus,  437, 

Parish  Clerk,  election  of,  is  merelv  temporal,  iii.  67.  n.  5.  not  deprivable  by  eccle- 
siastical censure,  71,  n.  7.  in  tne  new  churches  built  by  parliamentary  grant, 
are  to  be  actually  appointed  by  the  minister,  iiid.  serving  office  ofi  for  a  year, 
gains  settlement,  72.  proclamation  by,  during  divine  service,  iii.  255.  n.  9. 

Parsonage,  must  have  some  land;  for,  if  only  tithes  are  proved,  it  is  no  rectory 
iii.  72.  n.  8. 

Park.  See  Deer.  AVhat  modus  is  destroyed,  by  disparking  and  cultivating  with 
com,  iii.  456.  origin  of,  if  discoverable,  generally  avoids  modus,  ibid. 

Partridges,  only  titheable  by  custom,  iii.  413. 

Pears,  smsdl  titne,  iii.  496  a. 

Pease,  not  tithable  in  wad,  but  in  cock,  iii.  463.  n.  2.  green,  gathered  to  use  in 
house,  semb.  tithable,  463,  n.  3.  anciently  garbed,  or  ^und  in  sheaves,  466,  n.8. 
when  may  be  a  small  tithe,  if  cultivated  out  of  gardens,  466/. 

Peculiars,  1 3  of  Canterbury,  what,  iii.  73.  n.  9.  archbishop  or  bishop  may  enforce* 
Clergy  Residence,  &c.  Act  (57  Geo.  3.  c.  99.  *.73.)in,  where  locally  situate  in 
his  province  or  diocese,  76,  77.  But  if  belonging  to  archbishop  or  bishop, 
though  locally  situate  in  another  diocese,  remam  subject  to  him,  77.  and  his 
licence  of  non-residence  need  not  be  registered  in  the  local  diocese,  ibid,n,2. 
all  other  concurrent  jurisdiction  in  respect  of  this  act  to  cease,  77. 

Penance,  discretion  as  to,  in  cases  of  incest,  ii.  500,  ».  4.    - 
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Pension,  issuing  out  of  appropriation  by  presentation  is  suable  in  spiritual  court, 
iii.  85, 71. 5.  cannot  be  released  to  the  ordinary,  ibid. 

Perambulatum,    See  Parish, 

Perception.    See  Hai/y  Vicar, 

Personal  tithes,  payable  once  a  year,  at  or  before  Easter,  iii.  517,  n,t  not 
claimable  on  profits  of  trade  or  profession,  or  turpe  lucrum,  520,  n,  5. 

Pews.     See  Churches. 

Pheasants,  only  tithable  by  custom,  iii.  415. 

Phi/sicians:  whether  college  of  physicians  has  control  over  King's  subject  mi- 
nistering to  Siny  outward  sore,  &c,  iii.  91.  privileges,  &c.  of  surgeons,  iii.  90. 
privileges,  &c.  of  apothecaries,  iii.  91. 

Pigs,  mixt  tithe,  iii.  408,  custom  to  pay  one  when  there  are  seven  and  not  ten, 
and  to  pay  nothing  when  there  are  under  seven,  is  good,  498.  but  see  Inters 
mediate  Numbers  :  tithe  of,  in  what  parish  payable,  iii.  502,  n.  9. 

Pimping,  punishable  in  spiritual  court,  ii.  129,  n.  1. 

Pine  apples,  tithable,  iii.  496  a, 

PlenaHy.    See  Advowson, 

Plough-alms.    See  Offerings. 

Plums,  small  tithe,  iii.  496  a. 

Plurality,  as  to  avoidance  of  first  benefice  by  institution  to  a  second,  iii.  95,  n.  8. 
dignity  as  dean  of  cathedral  without  cure  is  not  within  words  of  21  Hen.  8. 
c.  15.,  96,  li.  2.  bishop  after  consecration  vacates  cure;  at  conunon  law,  ibid, 
lapse  is  not  created  by  acceptance  of  second  living  till  induction,  96,  n,5, 
cures  augmented  by  Queen  Anne^s  bounty  to  be  considered  benefices  present- 
ative  within  acts  against  pluralities,  99,  99  a.  temporary  saving  for  plundists  of 
such  augmented  cures,  99,  100,  and  99,  n.  4.  like  saving  for  pluralists  holding 
two  benefices  by  dispensation,  and  inducted  to  a  third,  99,  99  a.  bishops 
suifragans  may  hold  two  benefices  with  cure,  loO,  n.  5.  brother  or  son  of  a 
baronet,  son  of  bishops,  or  bastard  of  temporal  lord,  not  qualified  for  plu- 
ralist, 101,  n.  8.  letters  of  domestic  chaplaincy  must  be  signed  and  sealed,  iind, 
n,  9.  juris  utriusque,  i.  e,,  [canonici  et  civilis,]  doctor,  102,  n,y.  supernumerary 
chaplain,  105,  n.  1, 2.  rectory  annexed  to  a  prebend  is  not  (appropriate  benefice) 
within  21  Hen.  8,c,15.s,5l,  so  as  to  be  tenable  with  anomer  benefice  having 

•  cure,  104,  n.  4. 

Polygamy.  See  Marriage,  (I.  Who  may  marry,  &c.)  where  the  first  marriaee 
was  in  England  and  the  second  beyond  sea,  that  is  not  a  felony  triable  m 
England,  iii.  1 12.  n.  6.  punishment  of,  115.  154,  n.  8.  nullity  of  marria^  for, 
ii.  454  a,  500  a,  n.  5,  eviaence  of  first  marriage  on  indictment  for  bigamy,  n.  491, 
n.  7.  of  identity  of  party  twice  married,  500  a,  n,  5. 

Poor's  rate,  rule  of  rating  charitable  institutions  to,  ii.  554,  n,  1.  modus  regulated 
by,  is  bad,  iii.  445  a,  n. 

Popery: 
Popish  marriage:  marriage  by  Popish  priest  according  to  English  ritual,  iii.  154, 

n.  8.  why  a  marriage  in  this  country  after  Popish  ritual  is  not  legal,  ibid. 
Popish  bunal :  Popish  priest  shall  not  officiate  at  funeral  in  church  or  church- 
yard, iii,  154,  a. 
Popish  attorney,  must  take  oath  of  supremacy  on  being  admitted  a  master  ex- 
traordinary in  chancery,  iii.  176,  n.  1. 

Potatoes,  are  small  tithe,  iii.  410.   used  in  the  house  are  tithable,  iii.  465,  n.5, 

,  what  words  in  an  endowment  will  not  give  vicar  tithe  of,  495,  n.  2.  subsequent 
endowment  with,  when  presumed,  ibid,  how  set  out,  496.  modus  for,  bad,  496  a. 

Practice,  of  ecclesiastical  courts,  iii.  192. 

Prcemonstratenses.    See  Tithes,  III. 

Prebend  and  Prebendary,  See  Deans  and  Chapters,  Prebend  of  Shtpton, 
ii.  90,  n.  5. 

Precontract,  divorce  for,  ii.  454,  n.  8.  was  a  vinculo,  457,  n.  9.  See  Marriage, 
II.  Of  Marriage  Contracts, 

Prescription,  date  of,  A.D.  1 189,  iii.  449,  n.  6.  424,  n,  6. 

Presentation.  See  Benefice,  and  i.  156 — 151,  notis,  170,  n.  9.  \ 

Priest,  priest's  girders  wha^  iii.  40  a,  ;»•  9.  ■  '•  \ 
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Prmleg^s  ofid  restroMts  of  the  clergy.  Suit  in  eccleaasdcal  court  for  arreidag 
priest  while  going  to,  continuing  at,  or  returning  firom  divine  senrices, 
liL  197,  n.  3.  uke  suit  for  money  given  as  commutation  for  penance,  800,  n.  8. 
a  clergyman  shall  not  take  to  farm  or  trafiBc,  and  exceptions,  iii.  209.  making 
them  rankrupts  before  repeal  of  21  Hen,  8.  c.  15.  209,  n.  1.  whether  a  clerrr- 
man  taking  a  lease  as  property  or  by  devolution,  as  next  of  kin,  was  within 
21  Hen,  8,  c,  13,  against  ders^s  farms,  ibid. 
Proctor:  party  doing  any  act  himself  in  court,  vacatespowtf  eiven  to,  liL  211, 
n,2,  not  to  be  justice  of  peace  in  any  county  in  Englancior  Wales^  21 1« 
stamp  duty  on  admission,  and  annual  certificate  of,  211,  212.  acting  as  such 
in  his  own  or  another's  name,  for  fee  without  admission  or  enrohoMnt, 
penalty,  see  Addenda,  at  end  of  this  volume.  Suffering  name  to  be  used  in 
proctor's  business  for  benefit  of  an^  person  not  a  proctor,  i6id»  exceptioiu 
for  certain  persons ;  limitation  of  smts,  &c.  tM. 
Procuration,  iv.  50,  n.  4. 

Profaneness.  See  Blasphemy,  Swearing,    Christianity  is  part  of  laws  of  En^and, 
iii.  215,  n.  3,  common  law  punishment  for,  is  not  taken  avraay  by  9  &  10  WJ5* 
c,  52.  216,  n.  4.  penalty  of  denying  the  Trinity  repealed,  SIS.  acts  against  Uas- 
phemy  in  Scotland  repealed,  ibid. 
Professing,    See  Entering  into  ReUgum, 
Prohilniion.  See  Courts,  IndicavU, 
Nature  of  the  action,  and  where  moved  for,  iii.  218,  r.  6.  refused  after  ap- 
pearance in  spiritual  court  to  a  wrong  citation,  ibid,  it*  7.  jurisdiction  of 
spiritual  court  depends  on  the  nature  of  the  question  in   dispute,  being 
ecclesiastical  or  otherwise,  ibid,  and  221,  n.  1.  does  not  lie  for  prooeeduf 
contrary  to  canon  law,  219,  n.  8.   not  grantable  aflter  sentence^  thou^ 
one  matter  was  not  of  ecclesiastical  cognizance  if  the  other  was,  221, 
n.  1.  228,  fi.  not  grantable  on  suggestion  plainly  fidse  in  fiict,  223,  n.  4.  may  be 
refused  where  the  surmise  is  matter  of  &ct  triable  by  a  jury,  ibid,  does  not  lie 
before  the  matter  foreign  to  the  ecclesiastical  jurisdiction  is  fleaded  bcdow 
224,  n.  5.  exceptions,  HM,  does  not  lie  on  process  before  libel  and  appearance^ 
ibid.  n.  6L  granting  on  last  day  of  term,  226,  n.  7.  cannot  be  had  idter  sentence, 
unless  want  of  originOEd  ecclesiastical  jurisdiction  appears  on  die  face  cf  Ae 
proceedings,  227,  n.  8.  nor  where  such  want  of  onginal  jurisdiction  in  the 
courts  bdow  so  appears  dn  the  face  of  the  proceedings,  if  prohibitioB  for 
defect  of  trial  might  have  been  previously  had  on  due  application,  ibid,  but  if 
spiritual  court  incidentally  determines  a  point  of  common  law  cognizance, 
otherwise  than  the  law  requires,  prohibition  lies  after  sentence,  thou^  the 
objection  does  not  appear  on  the  face  of  the  libei,  ibid,  mere  statement  of  a 
custom  or  prescription  is  no  ground  for,  till  it  is  d^ed  and  the  spiritual  court 
is  about  to  try  it,  ibid,  time  for  suggestion  in  suit  for  small  tithes,  iii.  458,  a.  8. 
costs  in,  to  defendant,  when  and  when  not,  229,  notes  9.  1.,  250,  and  mUi. 
executors  or  administrators  not  liable  to  costs  in,  though  defendants,  and  de- 
feated on  demurrer,  235  a,  n,  7. 
Proxy.    See  Procurations, 

Public  Worship,  laws  for  frequenting  divine  service  on  Sundays  continued,  m.  fi35, 
clergyman  cannot  alter  or  omit  any  part,  nor  can  he  publicly  address  tit 
reprehend  obnoxious  parishioners,  in  any  manner  leading  to  quarrelling^  iii. 
254,  h,  9,  parish  clerk  may  make  what  proclamation  during,  tbid.  iv.  8.  a.  I.^ 
right  to  enter  and  perform  divine  service,  whether  forms  defence  in  ejectmeat, 
265,  n,  2.  bishop  may  enforce  performance  of  morning  and  evening  senice  on 
Sundays,  or  other  service  required  bjr  law,  how,  iii.  264.  remedy  before 
57  Geo,  5.  c,  99.  s,  51.,  ibid.  n.  5,  disturbing  worship  of  Catholics,  26J.  ainging 
in  churcheff  with  an  organ,  cannot  be  interrupted  by  the  church  wardens,  80T 
'  n,4.  ancient  hymns  used  in  churches  before  metrical  version  of  nsalnu^  M 
.bishop's  licence,  how  necessary,  and  by  whopi  not  to  be  impugned^  268,  a.  5, 


Q/uaJcers,  52  Geo,  5.  c,'i6S,J^s  not  extend  to,  ii.  20t$-.  rule,  to  try^  the  admissibility 
of,  as  a  witness,  197,  n.  1.   articles  of  peace  by,  ibid,   m  crimhial  proctcffiogi 
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agtdntt  a  qnaker,  his  affirmation  may  be  read  in  bis  own  exculpation^  Hid, 
so  if  tlie  immecfiate  object  of  presentation  is  a  civil  recompense,  tJuf.  but  not 
if  its^^  immediate  object  is  the  punisluneiit  of  the  individual  against  whom  it  is 
had,  i^Kf. 
Quare  mpedit.  See  Advowson:  7  Aim,  c.  18.  is  not  retrospective,  iv.39,  n,  8. 

R 

Babbits,  tithable  by  custom  only,  iii.  413. 

Hakings  of  com  gathered  into  sheaves,  not  titheable,  iii.  461,  n.  2.  of  tenth  cock 
of  barley,  462,  n.  7.  round  hay-cocks,  468,  n,  8. 

Bapcy  marriage  of  an  in£uit  ward  by  her  guardian  declared  void,  on  ground  of 
force  and  custody,  iii.  279,  n.  6. 

Rapeteed,  small  titne,  iii.  410.  471  a,  n.  6.  496  a,  and  n.  8. 

Reader,  See  Lecturer:  Known  to  canon  law,  is  opposed  to  clergyman,  iii.  282. 
n.  7.  where  officiate,  though  not  in  orders,  iii.  283,  n,  9.  is  not  an  **  ecclesiastical 
preferment,"  so  as  to  divest  a  curate  of  his  salary,  284,  n^  1.  in  the  universities, 
must  sign  declaration  of  conformity  to  the  litur^,  Und, 

Becrimmation,  of  adultery,  by  complainant,  bars  suit  for  adultery,  ii.  505,  n.  9. 

Rector,  suing  for  tithes  on  a  modus  set  up,  has  a  right  to  an  issue  as  of  course,  fii. 
454,  454  a,  n.  1 .  but  not  in  a  question  of  tithe  between  him  and  Ticar,  Und, 

Recusants,  statute  of,  26  Hen,  8.  c,  5.  ii.  276,  n.  1 . 

Refusal.    See  Benefice,  and  i.  156  to  162,  n. 

Register  Book :  persons  in  holy  orders  shall  keep  registers  of  persons  married, 
christened,  bom,  or  buried,  m  their  parishes,  iii.  291,  n.  2.  parish  register  of 
baptisms,  marriages,  and  burials  (52  Geo,  S,  c.  146.),  ibid,  for^ng  or  destroying 
r^;bter,  291  c,  n.  parish  register  of  marriages  in  particular,  after  1  Nov.  1825, 
291  a — 292.  forging  or  destroying  register  of  marriage,  after  1  Nov.  1825;  or 
for^ng  or  uttering  forged  licence,  292,  292  a,  &  n.5.  evidence  of  psnsh 
registers,  295,  n.  4.  inspecting  and  copying  them,  ^fid.  are  evidence,  tnough 
c(M)ied  from  day-book  containing  memoranda  of  christenings,  omitting  a  parti- 
cular inserted  in  the  latter,  ibid,,  n.6,&n,  6.  entry  in  is  no  evidence  of  time  of 
Inrth,  iv.  504,  Addenda,  copies  of  register  of  a  dissenting  chapel,  how  &r 
evidence,  iii.  294,  n,  7,  iv.  504.  Addenda, 

Register,    See  Notary  Public, 

RepubUcatson,  of  wil]^  to  pass  after  required  lands,  its  effect,  iv.  76.  n.  8.  by 
codicil,  109. 

J^esidence  on  peculiars.  See  Peculiars,  Clergy  Residence  act,  57  Geo,  5.  c.  99. 
iii.  508.  several  acts  relating  to,  repealed,  ibtd.  ^  Benefice**  in  57  Geo,  5.  e,  99. 
means  **  benefice*'  vnlh  cure,  comprehending  donatives,  perpetual  curacies,  and 
parochial chapelries,  508, 508  a.  No  parsonage,  having  vicar  endowed  or  perpetual 
curate,  and  without  cure,  [m.  a  sinecure,]  is  a  *'  benefice**  within  the  act,  iind, 
who  is  a  spiritual  person  within  the  act,  508  a,  &  n.  9.  residence  should  be  in 
the  parsonage-house,  308/.  n.  1.  wilful  absence  from  benefice  for  three  mondis 
t(M;ether,  or  taken  at  several  times  in  one  year,  what,  508  a,  &  n.  1,  2.  forfeiture 
ofone-tiurd  of  the  annual  value,  means  of  the  average  annual  value,  ibid,  &n».5, 
in  what  courts  recoveraUe,  and  venue  local,  506  a,  &  n .  4,  5.  iv.  505,  Addenda, 

[  time  of  absence  not  covered  by  licence,  but  less  than  three  months,  53Sb,  n.  5. 
where  no  penalty  for  non-residence,  if  there  is  no  house  of  rendence  on  the 
benefice,  5086.  house  bought  by  queen  Anne's  bounty,  when  deemed  house 
of  residence,  though  not  in  the  parish,  ibid,  residence  of  vicar  in  rectory  house, 
when  l^al,  ibid,  bishop  to  allow  a  fit  house,  when  no  house  of  residence,  ibid, 
persons  exempt  firom  residence  act,  5086 — 508  d,  &  508  g.  discontinuing  action 
for  penalty,  on  exemption  notified,  508  d,  n.  8.  residence  of  deans,  ptdiends;. 
canons.  Sec,  SOSd,  508  e%  non-resident  spiritual  person,  not  keeping  houtfe  of 
:  re^ideitt^e  in  repair,  508^.  eases  in  which  Inshop  may  grant  licences  f(H*  non- 
residence,  enumerated,  ibid,  proper  house  of  residence  is  the  parsonagje.  Hid. 
Sen,  I,  as  to  cases  whene  there  is  no  house  of  residence,  ibid,  &n.2,  fee  finr  U* 
eencefor  non-residence^  90Bg.  appedl  to  ardibiilbop  on  bishop's  refimi  to  gimi 
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.  licence,  Und.  bishop  may  ffrant  licence  of  non-residence^  at  discretion,  in  other 
cases,  iltid.  shall  assign  suaries  to  curates  employed  to  do  the  duty,  Vnd,  rea- 
sons for  granting  such  licence,  shall  be  transmitted  to  archbishop  for  examin- 
ation and  allowance,  ibid,  annual  list  of  licences  allowed  by  archbishop,  or 
granted  in  his  own  diocese,  shall  be  annually,  transmitted  to  his.  majesty  in 
council,  who  may  revoke  licences,  &c.,  308 1.  such  licence,  though  revoked  by 
his  majesty,  good  between  grant  and  revocation,  ibid,  licence  of  deceased  or 
removed  bishop,  in  what  sole  instance  void,  30Sh,  application  for  licence,  in 
what  form  made,  ibid,  by  whom  licences  may  be  granted,  while  see  is  vacant  or 
bishop  disabled,  &c.,  ibid,  revoking  licence,  and  appeal  for  so  doing,  ibid,  licences 
to  continue  in  force,  for  what  period,  ibid,  copies  of  licences  or  revocaticms,  to 
be  filed  in  the  registry  of  diocese  ^  and  list  kept  for  inspection,  308  f.  annual  return 
to  be  made  by  bishop  to  his  majesty  in  council,  of  every  benefice,  with  names  of 
residents  and  non-residents,  508 1 — 308  A:,  non-residents  without  licence,  shall 
annually  notify  cause  of  exemption  to  bishop,  penalty,  308  Ar.  bishop's  power  of 

.  mitigatiBg  penalty,  ibid,  nothing  in  this  act  exempts  from  ecclesiastical  censures, 
for  non-residence  without  licence,  ibid,  censures  shall  not  be  in  force,  or  pro- 
ceedings admitted,  but  at  suit  of  bishop,  ibid,  proceedings  to  seqiiestration,  by 
monition,  &c.,  issued  by  bishop,  if  unlicensed  person  does  not  sufficiently  reside, 
308 ^ — ^308  m.  persons  who  shall  return  to  residence  on  monition,  shall  pay  costs, 

.  308 1ft.  if  a  person  returning  to  residence  on  monition,  shall,  before  six  months 
thereafter,  absent  himself,  the  bishop  may,  without  monition,  sequester  the  profits 
of  the  benefice,  308  m,  bishop  may  summarily  punish  past  non-residence,  ibid. 
remitting  penalties,  ibid,  if  clergyman  continues  two  years  under  sequestration, 
or  incurs  three  sequestrations  in  that  time,  the  benefice  is  void,  308, n.  contracts 
for  letting  houses  of  residence  are  void,  ibid,  occupier  holding  over  same,  after 
the  day  appointed  for  the  clerg3rman's  residence,  penalty,  ibid.  clerg3inan  not 
liable  to  penalties  during  such  occupier's  residence,  ibid,  no  oath  to  be  required 
from  vicar,  as  to  residence  on  vicarage,  ibid,  no  penalties  recoverable  for  more 

.  than  one  year  before  action  commenced,  ibid,  wnat  penalties  not  levied  under 

.  monition,  may  be  recovered  by  action,  ibid.  &  308  o.  when  actions  for  penalties 
may  be  commenced,  308  o.  commencement  and  conclusion  of  the  year  of  resi- 
dence, ibid,  months  of  residence  are  calendar,  not  lunar,  ibid,  no  action  to  be 

.  commenced  for  any  penalty,  till  after  one  calendar  month's  notice  to  defendant, 
and  bishop  of  diocese,  i6tW,  what  such  notice  shall  contain,  iM.  plaintiff  shall 
not  recover  without  proof  that  such  notice  was  given,  ibid,  no  evidence  of  other 
cause  of  action  than  that  contained  in  the  notice  admissible,  ibid,  paying  money 
into  court,  ibid,  court  mav  require  diocesan  to  certify  reputed  annual  value  of 
benefices,  as  evidence  under  the  residence  act,  ibid,  license  for  non-residence 
may  be  pleaded  in  bar  of  action,  with  full  costs  in  case  of  non-suit,  &c.,  SOS  p. 
double  costs  to  defendant,  when,  ibid,  staying  proceedings  in  such  actions, 
ibid,,  &  n.  5.  plaintiff  to  give  security  for  costs,  when,  308 p.  if  at  time  of  filing 
monition  no  notice  of  action  is  given,  no  action  shall  be  afberwards  brought, 
ibid,  proceedings  where  action  is  brought,  ibid,  no  penalty  to  be  levied  against 
the  body,  if  recoverable  by  sequestration  within  three  years,  ibid,  monitions, 
how  issued  and  served,  ibid,  shewing  cause  against  sequestration,  ibid,  bishop 

.  may  recover  penalties  by  monition  and  sequestration,  308 g.  party  against  whom 

.  such  proceeding  is  had,  is  not  subject  to  action,  Und,  recovery  of  fees,  costs,  Ac, 
incurred  by  spiritual  person,  ibid,  commissions  to  administer  oaths,  shall  not  be 
subject  to  stamp  duty,  ibid,  saving  for  his  majesty's  prerogative,  in  granting 

.  dispensations,  ibid,  archbishop  or  bishop  not  liable  to  penalties  for  non-residence 

.  on  benefice  held  in  commendam,  and  served  by  resident  curate,  ibid,  proviso  for 
all  powers  of  archbishops  and  bishops,  and  for  due  celebration  of  divme  service, 
ibid. 

Resignation,  no  right  to  emblements  on,  iii.  319,  n,  8.^may  be  made  in  what  form, 
320,  n.^.  requires  no  registration,  iiid.  presentation  by  his  majesty  before  ac- 
ceptance by  ordinary  was  held  void,  321,  n.9.  whether  ordinary  is  bound  to 
accept,  321,  n.l. 

ResHtuHon  of  conjugal  rights.    See  Marriage,  X,  Trial  of  Mmrriage. 

Review,  Qommmioii  oi.  See  Appeal,  Attentats,  Delegates. 
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Proceeds  iw  eisdem  acts,  except  on  special  clause  to  admit  new  matter,  iv62, 
n.  7.  practical  mode  of  obtaining,  ibid,  how  and  when  obtained  or  refused, 
i.  65,  n.  1. 

Rttbric,  how  to  be  observed,  quoad  marriage,  ii.  460. 

Rice,  small  tithe,  iii.  496  a. 


Sacrament.    See  Dissenters.  Offices. 

Saffron,  small  tithe,  iiL  410.  though  gathered  but  once  in  three  years,  412. 

Smrd  John  of  Jermalem.    See  TUhes,  iii. 

Saint  Kitfs,  will  not  attested  according  to  statute  of  Frauds,  will  not  pas» 
lands  in.  Errata  iv.  238,  n.  7. 

Saint  Petersburgh,  marriages  of  British  subjects  at,  ii.  476,  c,  d.    • 

Sanctuary,  food  to  person  in,  i.  594,  n.  9. 

Schools,  See  Charitable  Uses,  Colleges,  Hospitals:  election  of  schoolmaster 
under  deed  of  founder,  iii.  335,  n.  2.  where  the  king  is  founder,  the  crown  is 
visitor,  when  private  person  is  founder,  his  heirs  are  visitors,  except  he  has 
lodged  the  power  in  others,  ibid,  354,  n.  5.  local  visitors,  ibid.  Woodbridge 
free-school  case,  where  visitation  lapsed  to  the  crown,  554  a.,  n. 

Scotland,  Protestant  religion  and  Presbyterian  church  government  secured  in 
Scotland,  iii.  558.  Scotch  universities  secured,  ibid,  act  ratifying  confession  of 
faith  confirmed,  ibid,  the  sovereign,  at  his  accession,  shall  swear  inviolably  to 
maintain  the  above  settlement,  558  a.  the  settlement  again  secured,  ibid. 

Seduction,  action  for,  ii.  40^  k. 

Seeds  (in  general).  See  Carrots  Seed,  Rape  Seed,  &c.,  &c.  small  tithes, 
iii.,  496  a,  only  payable  when  no  tithe  is  taken  of  the  herbs  and  plants  then- 
selves,  496  a,  and  it.  1 .  expence  of  rubbing  out,  how  deducted,  t^'^. 

Sentence  of  Ecclesiastical  Court,  stamp  duty  on,  iii.  559.  how  pleadable  in  temporal 
courts,  ibid,  n.  t.  effect  of,  when  pleaded  or  proved  in  courts  temporal,  iv.  238, 
n.  8.  effect  of,  concerning  marriage,  485  n,  494,  n.  1.  ii.  50,  n.  5.  &  12 
Mod.  252. 

Separate  Maintenance.     See  Marriage,  XII.     Alimony,  ii.  506,  n.  m. 

Sequestration,  evidence  of  writs  of,  iii.  540,  n.  6.  nature  of  the  writ  of;  its  issue 
return,  &c.,  and  the  bishop's  duty  thereon,  iii. 540 — 540a,  and  notes:  se 
({uestrator  liable  for  dilapiaations  in  the  bishop's  court,  till  what  period, 
u.  157,  and  notes.     See  Dilapidations. 

Serving  churches:  no  clerk  shall  serve  more  than  two  churches  or  chapels  in  one 
day,  exception,  ii.  67. 

Sexton,  has  a  freehold  in  his  office,  iii.  542^  n.  4.  custom  of  removing  at  pleasure, 
ibid,  salary  of  joint  sexton  of  two  united  parishes,  ibid. 

Sheep,  See  Lambs'  Wool:  brought  into  parish  after  shearing  time,  and  sold  >or 
killed  unshorn  within  the  year,  are  liable  to  agistment  tithe,  iii.  475,  n.  7. 
paying  wool  tithe  on,  when  exonerates  from  agistment  tithe,  and  when-  not, 
ibid,  n.  8,  9.  pay  agistment  tithe,  though  turnips  are  cultivated  to  improve  land 
for  corn,  475.  so  if  folded  on  land,  which  has  paid  tithe  of  hay  or  com, 
and  there  fed  on  turnips  or  vetches,  ibid,  agistment  tithe  due  in  one  parish, 
though  tithe  of  wool  and  lambs  due  in  another,  475  a.  removing  sheep  fed 
in  a  parish  or  elsewhere,  just  before  lambing  and  shearing  times  is  fraud,  to 
be  remedied  in  clquity,  504,  n.  4. 

Simony,  a  bishop's  taking  more  than  legal  fees  is,  iii.  546,  n.  1.  may  be  tried  in 
ecclesiastical  courts,  ibui.  not  punishable  criminally  at  common  law,  549,  it.  2. 
disability  occasioned  by,  cannot  be  dispensed  with  by  H.M.  when,  550,  n.  5, 
Resignation  or  exchange  of  benefice  for  money  is,  however,  apparently  fair  the 
transaction,  551,  n.  4.  so  semb.  a  bond  is  invalid,  when  connected  with  a 
corrupt  agreement  for  taking  orders,  ibid,  sale  of  advowson  after  vacancy  b 
void,  552,  n.  6.  sale  of  benefice,  pending  action  for  removing  a  presentee  by 
usurpation,  who  is  afterwards  removed,  is  void  as,  ibid,  buying  next  pre- 
tentadon,  when  not  simoniacal,  ibid.  n.  8.  may  be  committed  without  privity 
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of  patron  or  incumbent,  553,  n.  e,  and  n.  9.  whedier  reservation  of  an  annnity 
to  the  widow  of  the  last  incumbent  is,  553,  n.  1.  what  is.  a  nmoniacal  benefit 
within  the  act,  ilnd,  general  resignation  bonds  never  approved  by  the  Inshops, 
553  Of  n.  2.  but  are  enforced  at  law,  and  how,  ibid,  n.  3.  resignation  bonds  in 
favor  of  specified  persons  good,  366  n,  iv.  505.  Addenda,  bonds,  &c,  pardy 
siiDoniacal,  when  held  good  for  remaining  part,  iii.  366  n.  defence  to  actions  on 
account  of,  ibid,  n,  1.  patronage  of  living  to  which  person  simoniacally  pre- 
sented does  not  now  lapse  to.  the  crown,  569,  n.  8.  purchase  of  advowson  in 
fee  by  a  clerk,  whose  trustee  presents  him  after  death  of  incumbent,  370,  n,  9. 

Sir  eartides,  act  of,  ii.  451  a,  n.  7. 

?cial  licence.  Sec  Marriage,  IV.   OfLicejtce:  Prom  wbence  bsued,  ii.  465,  n.  2. 
fcial  occupancy,  instarce  of  its  taking  place,  iv.  68,  n.  3, 

ition.  See  Indicavit :  suit  of,  lies  in  spiritual  court,  where  two  persons  claim 
tithes  under  the  same  title,  but  without  the  right  of  patronage  coming  in 
question,  ii.  359,  n.  9. 

Spoutals.  See  Marriage,  II.     Of  Marriage  Contracts, 

AocJe,  standing  in  trustees'  names  and  not  in  that  of  testator,  passes  by  will  of 
testator,  iv.  154,  n,  9.  live  and  dead,  what  passes  by  bequest  of,  166,  n.  9. 

Siubble,  cut  for  fodder,  is   not  tithable  unless  there  was  firaud  in  leaving  it 
unusually  long,  iii.  462,  n.  9.  and  s. 

Subtraction,  iL  485,  n, 

Sunday,  See  hordes  Day. 

SuppUcavit,  See  Marriage,  XII.  {Alimony^  ii.  506,  n.  m. 

Surgeon* ,  See  Phynciani, 


Targs,  cut  by  instrument,  and  used  green  are  great  tithe;  a&ter,  if  severed  by 
mouth  of  animal,  iii.  465,  n.  1.  465,  n,  7.  first  tithable  in  cock  and  not  in  waci, 
465,  n,  6.  second  crop  tithable  if  mown,  470,  n,  9.  cut  and  used  green  by  cattle 
used  in  husbandry,  when  not  tithable^  471  a,  and  notes.  Seed  tares  great 
tithe,  iii.  410,  n,  6. 

Taxes,  exemption  from  assessed,  in  favour  of  servants  of  certain  hospitals,  ii.  556, 

Teazles,  smaU  tithes,  iii.  410. 

Templars,    See  IWies,  III. 

Terrier:  ecclesiastical  survey,  how  becomes  terrier,  iii.  599,  n.  1.  to  be  kept  in 
bishop's  registry  offices,  ibid,  legitimate  repositories  of,  what^  ibid,  highest 
evidence,  ibid,  tithes 'entered  in  as  payable,  generally  payable  in  kind,  ibid, 
received  in  evidence,  though  signed  by  churchwardens  only,  400.  but  though 
this  is  law  as  to  parochial,  qturre,  also  as  to  farm  modus,  Und.  alone  without 
any  evidence  wiU  not  prove  a  modus,  407. 

Thellusson^s  Act,  59  &  40  Geo,  5.  c,  98.  iv.  165, 

Tfnrty  nine  articles.  See  Articles,  Deprivation, 

Thyme,  small  tithe,  iii.  410. 

Tidies: 
I.  Origin  of  tithes  in  England,  ii.  407. 
U.  Of  the  several  kinds  oftHhes,  tuith  their  nature  and  properties,  and  herdn  of 

great  and  small  tithes,  li.  408. 
in.  Of  what  things  tithes  shall  be  paid  :  and  therein  of  exemptions  and  disebarges 

from  tithes,  ii,  41 1, 
Iv.  Ofmoduses,  or  exemptions  from  payment  of  tithes  in  kind:  and  therein  of 
custom  and  prescription,  ii.  451. 

V .  Of  the  several  particulars  tithable,  ii.  46 1  • 

VI.  Of  tithing  in  general :  and  of  the  setting  out,  and  the  manner  of  taking  and 
carrying  away  of  tithes,  ii.  521. 

VII.  2\thes,  how  to  be  recovered,  ii.  526. 

VIII.  Tithes  in  London,  ii.  551. 

Tithes  (m  general),  restoration  of,  to  loyal  subjects  deprived  of  them  by  long 
parliament,  i.  45.  ecclesiastical  jurisdiction  over  tithes  in  genend,  ii.  559  n.$. 
lK>t  if  the  right  of  patronage  comes  into  question,  iM.  mileM  die  tithes  ia 
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dispute  are  under  one-fourth  of  the  yearly  value  of  the 'benefice,  ibid,  ques- 
tion as  to,  between  fiarson  and  vicar,  or  between  two  incumbents  claiming 
under  the  same  patron,  may  be  tried  in  spiritual  court,  by  suit  of  spoliation^ 
ibid,  have  every  propertjr  of  inheritance  in  land,  except  that  they  be  in 
grant  and  not  m  livery,  ii.  411,  &n.  8,  9.  lands  of  lesser  monasteries  pay 
tithe,  iii.  416,  n.  5.  claim  of  tithe  only  discharged  by  special  words,  430,  n.7. 
eccletia  ecdesice  decinuu  solvere  non  debet,  only  applies  between  rector  and 
vicar  of  same  church,  452,  n.  4.  when  the  occupier  does  more  than  the  law 
compels  him,  the  law  often  gives  the  privilege  of  paying  less,  442  b,  &  n.7, 
little  advantage  on  either  side  immaterial,  ibid,  occupier's  motive  to  make  a 
bargain  beneficial  to  the  F>arson  allowed,  450.  454  b.  n,l.  arise  de  die  in  diem, 
^ndnew  tithe  on  every  new  increase,  475,  n.  5,  6.  477.  he  shall  pay  tithe  to 
whom  the  other  nine  parts  belong,  when  the  tithe  becomes  due,  490.  right 
to  tithe  in  kind  of  crops  accrues  on  severance,  and  the  right  to  take  it,  in  the 
earliest  stage  in  whicn  the  tenth  part  is  distinguishable  from  the  other  nine, 
521, 92.6.  before  S2Hen.8,  r.7.  laymen  could  not  have,  or  sue  for  tithes, 
532,  n,  4.  therefore  tithes  of  a  rectory  do  not  descend  in  gavelkind,  ibid, 
lease  of  tithes  in  Ireland,  570,  n.l. 

I.  Origin  of  tithes  in  England,  ii.  407. 

II.  Of  the  sevefcd  kinds  of  tithes,  with  their  nature  and  properties,  and  herein  of 
great  and  small  tithes  /—'Tithes,  what  are,  iii.  408.  prsedial  tithes,  ibid,  mixed 
tithes,  ibid,  personal  tithes,  ibid,  personal  and  mixed  tithes  are  small  tithes, 

410.  endowments  of  vicarages  with  smaU  tithes,  409,  n.  7.  Addenda,  iv.  505. 
(and  see  Ficar,  &c.)  person  occupying  lands  in  a  parish,  must  pay  tithe  there, 

411,  n.6.  portion  oi  tithes  within  the  parish  of  another,  wnen  presumed, 
ibid,  king's  right  to  tithes  in  extra  parochial  places,  411,  n,  7.  551,  n.3. 
tithes  lie  in  grant,  and  not  in  livery,  41 1,  &  n.  8, 9. 

III.  Of  what  things  tithes  shall  be  paid:  and  therein  of  exempHovis  and  discharges 
from  tithes: — ^Act  o£2&  5  Ed.  6.  c.  13.  (exemption  of  barren  land  from  tithes,) 

is  a  remedial  act,  iii.  413,  n.  5.  exemption  from  tithes  on  account  of  barren- 
ness, is  only  when  the  land  is  in  itself  intrinsically  barren,  iii.  413.  onus 
of  proving  land  barren  lies  on  defendant,  413  a.  suggestion  for  prohibition 
to  spiritual  court  to  try  barrenness,  within  what  time  to  be  provea,  414,  n.  5- 
lay  feoffee,  or  lessee  of  glebe,  shall  pay  tithe,  415,  n.  7.  is  entitled  to  emble. 
ments,  415,  n.8.  not  so  parson  who  resigns  his  living,  ibid.  Cistercians,  Tem- 
plars, and  Hospitallers,  exempt  from  tithes  by  council  of  Lateran,  416,  n,  9* 
but  not  Praemonstratenses,  ibid,  lands  of  priory  of  St.  John  of  Jerusalem,  ex* 
empt,  quamdiu  prcpriis  ntanibus  excolant,  ibid.,  and  417,  n.4.  lands  to  be 
exempted  must  nave  been  in  the  hands  of  the  orders  before  1 179,  iii.  416,  n.  2. 
presumption  from  their  having  ever  paid  tithe,  what,  ibid,  lands  of  lesser 
tnonasteries  pay  tithe,  416,  n.  3.  31  Hen.  8.  c.  13.  relates  to  monasteries  dis« 
solved  before  as  well  as  after  its  passing,  41 7,  n.  4.  exempts  from  tithe  all 
abbey  lands  which  came  to  the  king  after  4th February,  27  Hen.  8.  a.d.  1535, 
1536,  iL  417,  ^.4.  discharge,  by  unity  of  possession,  of  parsonage  and  land 
titheable,  424,  n.  6,  8.  456,  n.  3.  discnar^  by  prescription,  or  having  never 
been  liable  to  tithes,  by  being  always  in  spiritual  hands,  how  proved,  424,  ft.  6. 
449,  n,  6.  unity  of  possession,  why  does  not  discharge  a  copynolder,  or  tenant 
for  life  or  years,  from  paying  tithe,  425, Sen.  1.  abbey  lands,  in  the  hands  of 
king's  lessees,  are  exesapt,  because  he  cannot  cultivate  them  himself,  ibid,  if 
he  sells  the  reversion  afler  leasing  them,  they  are  liable  to  pay  tithe,  496,  n.J. 
king's  grantees  of  lands  of  the  larger  monasteries,  how  discharged,  427,  n.6, 
tithes  of  commons  inclosed  by  act  of  partiament,  431,  431  a.  corn-rents,  in 
lieu  of  tithes,  on  inckiqsed  commons,  ibid,  leases  by  incumbents  of  lands  aU 
lotted  to  them  oftiofelosure  of  commons.  451  a.  increasing  value  of  tithes  is 
always  allowed  for  in  private  bills  for  inclosure,  441,  n.  7. 

rV.  Of  Modutes,  or  Exemptions  from  Payment  of  Tithes  in  Kind;  of  Compo- 
sitions Real;  and  of  Custom  and  Prescription: — 

Modus  ought  to  be  as  certain  as  the  duty  destroyed  by  it,  iii.  444,  n.  7.  <iannot 
;  therefore  be  laid  in  the  alternative,  444,  4i4a,  n,  8.  prescriptive  modus  is 
▼01,.  IV.  Q  <l 
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annexed  to  certain  lands,  customary  modus  ensts  independent  of  the  lands^ 
by  force  of  custom  of  district,  iii.  4516,  n.  1.  ecclesiastical  person  declining 
payment  of  tithes,  must  prescribe  in  nan  decimando,  432,  &  n.  4.  bow  such 
prescription  may  be  proved,  432,  &  n.  5.  bishop  may  prescribe,  that  he  and  his 
tenants  for  life,  years,  and  at  will,  as  well  as  his  copy  holders,  have  been  free 
from  payment  of  tithes,  when,  433j  &  notei,  and  see  425,  n,  1.  local  privil^e 
of  cxcniptioii  nmst  be  proved  by  claimant,  433.  prescription  tn  non  decmando, 
by  a  county  or  hundred,  as  to  tnings  tithable  by  custom  only,  extends  only  to 
well-known  divisions  of  such  county,  &c.,  435,  n.  1.  parish  cannot  prescribe  in 
non  decimando,  ibid,  nor  can  churchwardens,  possessing  lands  by  prescription, 
for  repair  of  church,  ibid.  Semb,  constant  retainer,  or  nonpa3rment  of  tithes, 
without  proof  o^  immemorial  compensation,  is^  not  in  itself  a  sufficient  dis- 
charge, as  against  a  lay  impropriator,  455,  436,  &  n.  5.  h,  4.  a  fortiori  not 
against  an  ecclesiastical  rector,  436,  &  n.  4,  5.  money  payments  may  be  estab- 
lished as  moduses,  though  called  compositums  by  the  witnesses,  when,  456,  n.  6, 
proof  of  actual  payment  of  ntodus  outweighs  its  omission  in  the  parlia- 
mentary survey,  Vnd,  modus  presumes  a  composition  for  tithes  beyond 
time  of  legal  memory,  437,  &».  8,  9.  thus,  modus  of  1«.  6d.  in  the  pound 
was  held  bad,  as  that  measure  of  money  was  not  known  till  temp*  Car.  1. 
496  a,  ».  4.  customary  payment,  in  lieu  of  tithe,  need  not  be  unmemo- 
rial,  437,  &  n.  8,  9.  parochial  modus  what,  457.  farm  modus,  what  Uyibid., 
454.  composition  real,  is  land,  or  real  recompence  given  in  lieu  of  tithes, 
457, 71.  7.  Semb.  defence  by  composition  may  be  set  up  on  &ilure  of  modus, 
Ufid.yt.  8.  but  not  the  converse,  439,  n.  8.  composition  real  not  to  be  pre- 
sumed from  mere  usage,  without  deed  creating  it,  or  proof  that  such  deed 
once  existed,  439  a.  difference  between  a  modus  and  composition  real,  in 
which  this  rule  originates,  439  b.  Modus  cannot  be  made  since  13  Eliz,y459c. 
deeds  of  consent  of  patron  and  ordinary  to  the  creation  of  composition  real, 
how  proved,  439  c.  composition  cannot  be  laid  in  the  alternative,  444,  444  a. 
n.  S.  temporary  composition  by  parol,  for  retainer  of  tithe  for  one  year  only,  b 
good,  tin  sufficient  notice  of  dissent  is  given,  iiL  441.  &  »•  9.  1.  is  merely 
personal,  and  ceases  on  change  of  occupier  or  incumbent,  iv.  Addenda,  506. 
interest  accrues,  when,  and  when  not,  iii.  441.  &n,2.  parol  lease  of  tithes 
ibr  one  year  only,  is  void,  441,  &n.  3.  efiect  of  farming  tithes  under  parol 
agreement,  after  lease  expired,  441,  n.  5.  evidence  of  title  to  tithes,  by  mere 
proof  of  pa3dng  composition  for  tithe  in  preceding  year,  ilnd.  what  is  suffi- 
cient notice  of  dissent,  441,  442,  442  a,  &  notes,  such  compositions  deter- 
minable by  incumbent's  death,  442  a,  &  notes,  how  apportioned,  if  continued 
by  successor,  ibid,  instances  in  which  moduses  have  been  hekl  bad,  as  being 
only  for  emolument  of  third  persons,  and  not  the  parson,  442  a,  442  ^  s.  1 — 5. 
custom  for  land-owner  to  take  the  best  of  every  ten  lambs,  ^id  tithe  owner 
the  next  best,  is  therefore  bad,  4423^  &  n.  6.  the  exact  quid  pro  quo  in  these 
cotnpensations  vrill  not  be  strictly  balanced,  ibid.  Sen. 7^  instances  in  which 
moduses  of  one  tithe  in  lieii  of  another  have  been  held  bad,  442  6,  &  442  r, 
notes,  modus  must  be  different  in  kind  from  the  thing  that  is  due,  unless 
parson  has  benefit  by  its  being  payable  in  another  shape,  445,  n.  5.  445  a,  n.  7. 
for  modus  to  take  part  of  tithe  for  the  whole  is  void,  445,  n.  6.  this  rule  ap- 
plies only  to  things  dejure  tithable;  instances,  ibid,  and  not  to  things  whereof 
tithe  is  only  payable  by  custom,  as  fish  and  cheese,  445  a,  n.  7.  nor  sewble 
when,  though  the  compensation  is  of  the  same  nature  with  the  thing  com- 
pounded for,  the  tithe  is  rendered  in  an  ulterior  or  ameliorated  state,  444,  & 
notes.  461,  n.  5.  469,  n.  3.  must  be  certain,  and  incapable  of  variation  at  wilt 
of  either  party,  444,  n.  4.  &  n.  7.  444a,  n.  9.  ergo,  cannot  be  laid  in  alterna- 
tive, 444,  444  a,  n.  8.  payment  of  difierent  sums  shows  it  to  be  no  modus, 
444,  n.  6.  agreement  with  landlord  to  accept  conlposition  with  his  tenant  is 
bad,  444  a,  n.  9,  instances  of  moduses  deemed  void,,  for  uncertainty  of  de- 
scription, 445,  n,  I.  what  moduses  are  bad  for  uncertainty,  with  reference  to 
duration,  455.  modus  destroyed  by  removal  of  mill,  466.  by  dispa^ing  » 
park,  ibid,  but  not  by  unity  of  possession  of  the  rectory  and  tiie  laadf  456> 
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n,  5.  modus  regulated  in  amount  by  the  poor  rates  k  bad,  448  a,  n*  instances 
of  valid  moduses,  446,  n.  2.  there  should  be  some  fixed  day  of  payment,  and 
why,  449,  Si  n.  4.  though  a  fixed  day  need  not  be  stated  in  pleading,  ibid^  ii.  49. 

Rankness: — Modus  running  high,  raises  presumption  that  it  is  modem  and 
rank,  iii.  449,  Sen, 5,  mc^uses  held  bad  for  rankness,  450.  modus,  where 
there  are  ten  or  five  calves,  bad,  for  not  providing  for  intermediate  numbers, 
445,  445  a.  n.  450,  n.2.  moduses  held  not  rank,  450.  motive  of  making  a 
bargain  beneficial  to  the  parson,  allowed,  ibid,,  454b.  n.  1.  apparent  magni- 
tude of  a  modus,  per  acre  of  land,  is  not  so  strong  as  if  it  haa  been  a  modus 
for  things  tithable,  ibid.,  &  450  a.  efl^t  of  rankness,  when  given  in  evidence, 
454,  454a.  power  of  courts  of  equity  to  decide  on  rankness,  without  a  jury, 
454  to  454  c. 

Trial  of  modus :  —  How  to  be  set  out  in  answer,  ii.  49.  .precise  day  of  pigment 
need  not  be  pleaded,  iii.  449,  n.  4,  bill  to  establish  farm  modus,  must  set  out 
abuttals,  451  b,n,  I.  limitation  of  proof  of  suggestion  for  prohibition,  in  smt 
for  small  tithes,  458,  n.  8.  issue,  irregular,  if  ^uble,  459.  reputatioi^  when 
evidence,  ibid,  perpetuating  testimony  as  to  modus,  459,  n.  1.  modus  not  de- 
stroyed by  union  of  churches,  iv.  56,  n.  d, 

V.  Of  the  several  Particulars  tithable  .*  88e  the  list,  iii.  460.  and  thb  Index,  HUes 
Agistment,  Com  (in  general).  Barley,  Oats,  Wheat,  &c.  &c.  &e. 
Subsequent  use  of  an  article  not  originally  in  its  nature  tithable,  will  not  make 
it  so,  iii.  465,  n.  5,  wood  seems  an  exception,  489.  nor  vnli  subsequent  use 
of  a  tithable  article,  as  hay  by  the  mouths  of  animals,  rendering  tithe,  exempt 
the  hay  from  tithe,  468,  n.  8. 

VI.  0/  the  setting  out,  and  the  Manner  of  taking  and  carrying  away  of  Tithes  :  — ^ 
Principle  of  setting  out,  521,  n,6.  reasonable  quantity  of  wheat  must  be  cut 
down  before  tithing  it,  522,  n.  7.  all  the  produce  in  a  fidd  should  be  titbed 
before  it  is  carried  away,  Ufid.  exceptions  in  case  of  bad  weather,  &c,,  ibid» 
tithe  owner  should  have  opportunity  to  compare  his  tithe  with  the  other 
ten  parts,  525,  &  notes,  it  is  fraud  within  2&5  Edw,  6.  to  carry  com  away 
immediately,  though  the  tithe  is  fairly  set  out,  2  Inst,  649,  525,  n.  1,  525.  a 
custom  to  give  notice  of  setting  out  tithe  is  good,  525,  n.  2.  reasonableneiss 
of  notice,  on  what  depends,  525.  notice  for  a  time  when  com  is  notr  readv, 
is  void,  but  a  small  demy  will  not  vitiate,  ibid,  carrying  away  prsecfial  tittte 
before  setting  out  the  tithe, — willingly  withdrawing  same, — letting  the 
parson,  8cc.  to  view  and  carry  away  tithe,  525.  what  road  parson  may  nse 
to  carry  away  the  tithe,  525,  &  n.  9.  parson  need  not  unload  his  waggon, 
when,  ifid.  what  is  not  a  *  letting*  of  the  parson,  Und.  n.  1.  notice  to  patton 
to  remove  the  tithes,  526,  n,  a, 

VII.  Tithes  how  to  be  recovered: — Remedy  for  subtraction  of  tithes  discussed, 
532,  n.  c.  Before  52  Hen.  8.  r.  7.  laymen  could  not  have  been  possessed  of,  or 
sued  for  tithes,  iii.  532,  n.  4,  tithes  of  rectory  cannot  descena  by  gavelkind, 
but  its  landx  may,  ibid,  prcedial  tithe  only  within  the  penalty  of  treble  value, 
in  2  8c  5  Edw.  6.  c.  15.,  555,  n.5.  declaration  for  not  setting  out  tithe, 
555',  n,  d.  stating  title  in  action  for  not  setting  out  tithe,  Und,  where,  in- 
stead of  tithable  gain,  a  loss  accrued,  the  answer  must  specify  the  deductions 
claimed,  ibid,  Qu,  if  suit  for  subtraction  is  barred  by  certificate  of  bankruptcy, 
ibid,  suggestion  for  prohibition  to  suit  in  spiritual  court  for  tithes,  must  be 
proved,  within  what  time,  541,  n.6.  2.  justices  have  power  to  compel  pay- 
ment of  small  tithes,  not  exceeding  j^io,  544,  545.  except  where  modus  is 
set  up  before  such  two  iustices,  546,  n.  9.  party  removing  out  of  coun^« 
before  levying  the  sum  adjudged,  546.  <^osts,  ibid,  action  wr  things  done  in 
execution  of  act,  ibid,  smt  for  tithe  not  exceeding  40#.  ibid,  two  justices 
may  compel  quakers  to  pay  great  or  small  tithes,  or  church  rates  not  exceed- 
ing £50.,  547,  n.  1.  limitation  of  suits  for  tithes  is  six  years,  551. 

VIII.  Tithes  in  London :  —  Courts  of  exchequer  and  chancery  have  jtuisdiction 
over,  iii.  558,  n.  6.  so  has  ecclesiastical  court,  but  can  seldom  exercise  it,  564^. 
rate  of  2f .  9d'  is  to  be  assessed  on  the  improved  fixed  rent,  and  not  the  old 
rents^  iii.  559,  n,  7.  so  it  is  to  be  assessed  on  the  Yfdne  of  new  houses  built 
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on  the  site  of  old  buildings,  and  not  on  the  rent  of  the  latter,  ibid.  560,  n.  S, 
•o,  if  the  new  house  is  built  on  the  site  of  sheds,  &c.,  which  before  paid  no 
tithe,  559,  n.  7, 8.  owner,  being  occupier  and  paying  no  rent,  must  pay,  559, 
n.  8.  all  houses  chargeable,  except  those  expressly  exempted  by  the  statute, 
ibid,  deanery  house  of  St.  Paul's  liable,  ibid,  where  a  shed  is  converted  into  a 
warehouse,  its  exemption  ceases,  ibid,  estimated  on  the  improved  annual 
value,  when  an  old  lease  falls  in,  559  a,  n.  9.  such  annual  value  shall  be  esti- 
mated by  amount  of  fine,  when  taken,  ibid,  but  this  seems  otherwise,  where 
there  is  no  fraud  in  payment  of  the  fine,  and  the  old  rent  is  not  diminished, 
559  a,  n.  1.  customary  payments  in  lieu  of,  confirmed,  561,  n.k.  stipends  to 
clergy  of  fire  act  parishes,  561  —  564.  impropriators  in  fire  act  parishes  may 
enforce  2s.  9d.  in  the  pound,  564,  &  n.  6.  who  may  enforce  pa3rment  of  the 
assessments,  for  support  of  fire  act  clergy,  564  a,  564b. 
,  Tobacco,  small  tithe,  iii.  410. 

fading,  several  acts,  relating  to  buying  and  selling  bv  clergy,  repealed,  iii.  508. 

Trent,  council  of,  decrees  of,  made  the  intervention  ot  a  priest  necessary  to  a  mar- 
riage, except  in  Scotland,  where  they  were  never  admitted,  ii.  457,  n.  9. 

IVinity.    See  Unitarians.    Penalties  for  denying,  repealed,  iii.  216. 

Turkies,  modus  laid  eo  nomine  for,  is  bad :  but,  if  laid  for  '  domestic  fowls,*  is  good, 
iii.  515,  n.  5. 

Turnips  are  small  tithes,  iii.  410.  so  is  turnip  seed,  496  a,  &n.  8.  used  in  the 
house  are  tithable,  iii.  463,  n.  5.  agistment,  tithe  of,  475,  475a.  496  it.  com- 
position for  tithe  of,  where  not  considered  as  an  agistment  tithe,  496a,  n.  5. 
what  words  in  an  endowment  will  not  give  tithe  of  to  vicar,  495,  n.  2.  sub- 
sequent endowment  with,  when  presumed,  ibid,  how  set  out,  496,  &  n.  4, 5. 
modus  for,  bad,  496  a,  n.  4. 

Tjybum4icket,  assignee  of,  not  exempt  from  office  of  churchwarden,  i.  400. 
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Vberiores  decimas,  exemption  firom  tithe  on  account  of,  iii.  473,  n.  7.  475,  & 
».  2  —  4. 

Uniformity,  last  act  of,  ii.  399. 

Union  of  parishes,  was  not  at  common  law,  iv.  31,  n.  5.  but  of  churches  above  a 
certain  value,  is,  32,  n.  c.  whether  may  be  made  during  vacancy  of  the 
churches,  51,  n.  5.  with  what  consent,  and  how  made,  ibid,  simultaneous  pre- 
sentation of  churches  for  200  years  does  not  make,  ibid,  plurality  by  union  of 
churches,  32,  n.  c.  there  is  but  one  institution  in  case  of,  ibid,  temporary,  for 
life  of  incumbent,  iii.  98.  patronage  after,  in  whom,  iv.  36,  n.  d.  does  not  ex- 
tinguish tithe  or  modus,  ibid,  effect  of  union  of  parishes  affer  fire  of  London, 
ibid. 

Unitarians,  statute  penalties  for  denying  the  Trinity  repealed  throughout  the 
United  Kingdom,  li.  206,  206  a.  no  alteration  of  the  common  law,  as  to  that 
subject  was  intended,  206,  n.  7.  ii.  184,  n.  4.  iii.  216,  n.  4.  and  The  King  v. 
WaddingUm,  in  Addenda  to  iii.  216. 

United  parishes,  repairs  of  church  of,  i.  386,  n.x.  ' 

Usurpation,  right  by,  since  7  Ann,  c.  18.,  iv.  39.  who  may  be  disturbers  of  a  right 
of  advowson,  ibid. 


VentUaiion  of  com,  in  sheaf  and  cock,  when  supports  modus  to  pay  eleventh 
shock  or  cock,  iii.  444. 

Vestry,  proclamation  for  meeting  of,  iv.  s.n.l,  power  of  spiritual  court  over, 
iv.  8.  vestry  clerk,  when  compellable  to  produce  documents  from  llie  parish 
chest  in  his  custody,  9,  n,  a,  acts  regulating  parish  vestrief  in  England  and 
Wales,  58  Geo,  3.  c.  69.  and  59  Geo.  3.  c.85,  12.  notice  of  meeting  of  vestry. 
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12,  13.  minister  of  parish  has  a  right  to  preside  at,  12,  n.3,  chairmah;  plu« 
rality  and  equality  of  votes  at,  1 2.  minutes  of  proceedings,  Ufid.  inhabitant  as- 
sessed to  the  last  poor  rate  for  JiSO,  has  one  vote ;  if  assessed  for  a  higher  sum, 
shall  have  one  vote  for  every  j£25  so  iissessed,  ibid,  and  see  2  B.  and  Cr.  Rep.  so, 
if  assessed  to  poor  rate,  but  not  inhabitant,  126.  no  one  to  have  more  than  six 
votes,  12,  &  126.  persons  jointly  rated,  how  to  vote,  12.  corporation  or  com- 
pany rated,  how  to  vote,  12  b.  inhabitant  having  become  so  since  making 
the  last  rate,  how  to  vote,  12.  no  inhabitant  to  vote  till  poor  rate  paid,  ibid. 
8c  12  a.  custody  of  the  vestry  books,  and  parish  books,  documents,  &c.  obli- 
terating or  injuring  them,  unlawfully  retaining  them,  penalty,  12  d,  townships, 
vills,  and  places  having  separate  overseers,  and  maintaining;  poor  separately,  are 
within  the  act,  58  Geo,  3.  ibid,  time  of  holding  vestry,  parish,  or  town  meeting, 
ibid.&  12  b.  London  and  Southwark  not  within  the  act,  12  b.  feoffees  of  a 
charity,  acting  in  their  meetings,  are  not  within  the  act,  l^b.  select  vestries  for 
relief  of  poor,  ibid. 

Vetches.    See  Tares. 

Vicar  and  Vicarage.  See  Appropriation.  Impropriators  how  compelled  to  efi» 
dow  vicarages,  i.  66,  &  66  a,  n.  creating,  66  a,  n.  endowed,  vicar  of,  when  and 
when  not  removable  by  rector  at  pleasure,  78,  n.  9.  is  always  endowed  out  of 
the  rectory,  and  not  by  act  of  the  ordinary,  ibid,  endowed  vicarage,  without 
cure  of  souls,  is  not  within  57  Geo.  5.  c.  99.,  79,  n.  1.  no  oath  as  to  residence  on, 
ibid,  juris  utmm,  or  assize  by  vicar,  79,  n.  2.  vicar  has  trees  in  churchyard,  ibid, 
both  rector  and  vicar  may  have  cure  of  souls,  Ufid.  n.  4.  layman  may  be  patron 
of,  ibid.,  n.  5.  existence  of,  how  tried,  82,  n.  6.  augmentation  of  endowmeioit, 
when  intended,  83,  n.  8.  endowment  of  winutts  desimce,  shall  be  construed  liber- 
ally, 84,  n.  1 .  vicar  has  no  right  to  tithes  of  glebes,  ibid.,  n.  2.  augmentation  of 
vicarages,  how  sued  for  by  vicar,  84,  n.  5.  is  a  charity,  suable  for  by  inform- 
ation, li.  61,  n.  endowments  of  vicarages,  iii.  409,  n.  7.  what  portion  of  tithes 
belongs  to  vicar  under  endowment,  ibid,  presumption  of  endowment,  ihid.  per- 
ception and  long  enjoyment  is  the  vicar's  common  law  proof,  ibid,  actual  per- 
ception is  necessary  to  support  vicar's  claim  to  tithes  not  specified  in  an  en- 
dowment, iv.  505.  Addenda,  small  tithes  enumerated,  iii.  410.  vicar's  books  are 
evidence  in  questions  of  modus,  when  coming  from  legitimate  repository,  iii. 
445  a,  n.  what  are  legitimate  repositories,  Und.  vicro*  suing  for  tithes,  and 
modus  set  up,  is  not  entitled  to  an  issue  as  of  course,  454  a,  n.  1.  but  in  a  ques- 
tion of  tithe,  between  rector  and  vicar,  the  former  is  not  so  entitled,  ibid*  small 
tithe  of  potatoes  and  turnips,  495,  &  n.  2.  496,  &  n.  4,  5. 

Visitation,  and  Visitor.  Sec  Charitable  Uses,  Colleges,  Hospitals,  Schools.  Visita- 
torial power  in  iay  establishments,  iv.  14,  n.  1.  spiritual  corporations  how 
visited,  ibid,  bishop's  power  as  visitor,  during  the  vacancy  of  a  stall,  ibid,  arch- 
bishop of  Canterbury  never  visits  the  diocese  of  London,  and  the  consequences, 
1 5,  n.  2.  procurations  or  duties  payable  for  visitations,  are  part  of  the  bishop'g 
settled  revenue,  30,  n.  4. 


W 

Wales,  distribution  of  intestate's  effects  in,  iv.  478,  no  tithe  of  marriage  goods 
given  in,  iii.  521.  iv.  43.  trial  of  right  to   advowsons  or  benefices  in,  tM. 
public  worship  in  churches  in  Wales,  43  a. 
Walnuts,  tithable,  iii.  496  n. 
Wax,  tithe  of,  iii.  413. 

ff^A^a^,  tithable  in  sheaf,  iii.  444,  n.  1.,  461,  ft. 2.  by  custom  in  cock,  461,  n.3. 
custom  to  render  eleventh  instead  of  tenth,  shock  when  good,  ibid,  as  to  cut- 
'ting,  in  what  quantities,  and  setting  out,  see  TWtes,  VI.. 
Wildfowl,  e.g.  ducks,  mallards,  and  teal,  not  tithable  by  custom,  iii.  413. 
Wills: 
General  Points. 
J.  Who  may  make  a  WUl,  iv.  44. 
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WiBi^cotUkuted. 
U.  Of  what  Things  a  Will  ma^  he  made,  iv.  62. 
IIL  Jrorm  and  Matmer  of  malnng  a  Will,  and  therein  of  appi^nting  GaarSoM 

emd  ExecutoTM,  iy.  77. 
And  if  the  Revocation  of  WUU,  iy.  197. 
Also  of  the  Willi  of  Seamen  and  Marines,  iv.  205* 
IV.  Of  the  Probate  of  Wills,  iv.  292,  and  Administration  <f  Intestate's  Efects, 

270. 
yi.Oftke  Dutff  of  Executors  and  Administrators  in  making  an  Inventor j^,  iy.  294, 

and  getting  m  the  Ejects  of  the  deceased,  312. 
VL  Of  ike  Payment  of  Debts  by  Executors  or  Administrators,  iv.  522. 
VII.  Of  the  Payment  of  Legacies,  iy.  561.  Distribution  of  Intestate's  Effects, 

592. 
Of  the  Stamp  Duties  chargeable  on  Legacies,  and  the  dsstrtbutive  Shares  of  an 

Intestates  Estate,  iy.  479.  * 

Vni.  Account,  iy.  485. 
WUis,  General  Points,  see  III.  Form  and  manner,  CConstruction  of  WiUs).  Will 
aod  hut  will,  synonymous,  iy.  45.  'more  fayoured  by  the  law  than  any  other 
deed,  156,  n,  2.  will  good  at  law,  may  be  set  aside  in  equity  for  fraud,  258  b. 
«•  5.  but  the  validity  of  a  will  either  of  real  or  personal  estate  is  not  de- 
terminable in  equity,  ibid,  whether  a  testator  is.  non  compos  in  wills  of  per- 
lonalty  is  a  question  excluavely  for  the  spiritual  court,  in  wills  of  land 
u  entirely  at  law,  258  a,  n.  2.  258  b,n,5,  conveyance  of  personalty  to  trastees 
finr  use  of  grantor,  and  of  others,  at  his  death,  by  deed  in  lif&-time,  with  power 
of  revocation,  b  testamentary  when,  478,  n.  4. 

I.  Who  may  make:  Will  of  schoolboy  of  16  in  favour  of  the  master,  esta- 
blished, iv.  45,  n.  9.  criterion  of  testator's  capacity,  49  a,  n,  rational  act 
rationally  done  is  proof  of  lucid  interval,  ibid,  partial  insanity  how  proved  in 
order  to  defeat  a  will,  ibid,  will  partially  defaced  by  testator  while  non  compos 
must  be  pronounced  for,  as  it  existed  when  tntegra,  ibid,  insanity  inferrable 
from  an  act,  relating  to  a  will,  ibid,  wills  made  in  jest  or  without  testa- 
mentary intention^  iM.  testimony  as  to  capacitor,  how  construed,  49  6,  n.  1. 
extreme  age,  ibid,  execution  by  feme  covert  of  a  power  to  msdce  a  will, 
whether  a  will  or  testamentary  disposition,  50,  n.  I.  feme  covert  how  may 
dispose  of  personalty  by  will,  52,  n.  o,  &  5,  54,  n.  5.  probate  per  testes  of  such 
will,  55,  n.g.  jurisdiction  of  spiritual  court  and  of  chancery,  over  legacy 
given  by  mamed  woman,  53,  n.  4.  husband's  right  to  administer  his  wife's 

*  property  where  the  marriage  is  disputed,  ibid,  will  of  the  sovereign,  ibid. 
importunity  in  obtaining  a  will,  58,  n.  t,  influence  —  persuasion — force,  ilnd. 
ttnct  proof  of  will  of  navy  officer  in  favor  of  agent  is  necessary,  59,  n.  so 
when  legatee  writes  the  will  as  an  attorney,  ibid,  will  made  by  interrogatories 
good,  but  to  be  narrowly  watched,  ibid,  part  of  will  established  and  part 
rejected  as  written  by  executor  without  sufficient  proof  of  testator's  assent, 
ilnd.  will  cannot  be  set  aside  in  equity  for  fraud,  ibid,  but  see  258  b,  n.  2, 
239,  n.  4.  equity  will  not  restrain  probate  in  the  proper  court,  59  n.  but  will 
restr£un  suit  to  controvert  validity  of  a  will  which  has  been  already  deter- 
mined and  acted  on,  ibid,  where  legacy  is  procured  by  fraud,  equity  declares 
the  party  practising  it  a  trustee  for  the  injured  party,  ibid,  revoking  probate 
on  personal  appearance  of  party  supposed  to  be  dead,  59  a,  n.  See  251,  n.  7, 
255,  n.  5,  4. 

II.  Of  what  Things  a  Will  may  be  made  : 

Disposition  or  charge  of  copyhold  by  last  will  of  person  dying  after  12th 
July  1815  good,  though  no  surrender  is  made  to  the  use  therecj,  65.  devise 
of  copyhold  gi*ound-rent  good  before  the  act,  65,  n.  9.  saving  for  fees,  stamp 
duties,  &c.  which  would  have  been  payable  in  respect  of  the  surrender,  65  a. 
copyhold  when  passes  under  general  description  in  will,  65  a,  n.\,  2. 
instance  of  special  occupancy  taking  place,  68,  n.  5.  of  what  things  of  his 
wife  a  man  may  dispose  by  will,  75,  n.  4.  personalty  obtained  after  will 
made,  passes,  75,  n.  5.  lands  purchased  after  will  made,  do  not  pass  by  it,  ex- 
ceptions, 75,  n.  6.  nor  does  after  purchased  copyhold,  though  surrendered  to 


ADDITIONS  AND  NOTES  IN  THIS  EIGHTH  EDITION. 

WUls  —  Of  what  things  may  he  made  —  continued, 

use  of  the  will,  75,  n.  7.  effect  of  republication  of  will,  so  as  to  pass  lands 
acquired  after  will  made,  76,  n.  8.  codicil  for  that  purpose,  ibidy  and  109. 
lease  given  by  will,  and  then  renewed,  passes  by  republication,  76,  n.  9. 

III.  Form  and  manner  of  making  a  Will;  and  therein  of  appointing  Gttardians 
and  Executon : — Contingent  will,  iv.  77,  and  n.  1.  conditional  will,  77,  &  w.  2, 
107  in  note,  109  a,  uses  of  copyhold  may  be  declared  by  any  writing  of  which 
probate  will  be  granted,  77,  and  n.  5.  will  disposing  of  eqmtable  interest  in 
customary  freehold,  when  must  be  executed  according  to  the  statute- of 
frauds,  ibid,  instructions  for  will  of  lan()s  taken  in  writing  by  another  is  a 
will  in  writing,  operates  as  a  surrender  to  uses  when,  77,  n.  4. 

Signing  andattesHng  tmll  of  lands.  Testator's  Mrriting  the  will,  is  a  sufficient  signing, 
though  not  subscribed  or  sealed  by  him,  77  n.-5.;  so  if  he  declared  it  to  three 
witnesses  to  be  his  will,  though  he  did  not  sign  it,  79,  n.  7.  signing  and 
sealing  the  last  sheet  of  a  will  is  good  execution  when,  and. when  not, 
77,  n.  5,  83,  n.  ^.  Semb.  sealing  a  will  is  not  to  be  considered  as  a  signing 
it,  78,  n.  6.  testator's  acknowledgment  to  each  witness  separately  that  the 
will  is  his,  or  the  signature  is  his  handwriting  is  sufficient,  78,  n.7,  80,  n.  9, 
8  J,  n.  k.  whether  witnesses  subscribed  in  testator's  presence  is  a  question 
for  the  jury  on  the  evidence,  78,  n.  7.  testator's  sealing  his  will  after  in- 
terlineation made  without  fresh  signature,  held  a  good  signing,  when,  79, 
n.  8.  publication  of  a  will  in  the  presence  of  three  witnesses,  who  attest  at 
three  several  times,  is  good  within  stat.  frauds,  80,  n.  9,  78,  n.  7.  attes- 
tation by  a  mark  is  good  within  stat.  frauds,  80,  n.  9.  what  is  a  sub- 
scribing by  the  witnesses  in  the  testator's  presence,  82,  ti.  1.  the  witnesses 
need  not  attest  in  the  presence  of  each  other,  nor  every  sheet,  &c.,  and 
need  not  know  the  contents,  83,  n.  k.  80,  n.  9,  78,  n.  7.  testator  need  not 
declare  the  instrument  to  be  his  will,  80,  n.k.  unattested  paper  clearly 
referred  to  in  devise  of  real  estate,  when  held  part  of  the  will,  109,  n.  9. 
will  not  duly  attested  so  as  to  pass  real  estate  may  enure  as  to  the  per- 
sonalty, iv.  506. 

Qu.  If  attestation  of  a  will  by  vice  cbnsul  as  such  abroad  is  an  attestation 
within  statute  of  Frauds,  83,  n.3.  wife  of  acting  executor  taking  no 
beneficial  interest  under  a  will,  .is  a  credibh  witness,  within  the  stat:  84, 
n.  4.  so  is  an  executor  in  trust  under  a  will  who  takes  no  beneficial 
interest  under  it,  ibid,  husband  of  devisee  of  life  estate  is  not  competent, 
ibid,  creditor  to  testator  is  not  incompetent  as  a  witness  to  the  will,  ibid. 
execution  of  will  how  proved  if  subscribing  witness  deny  the  execution 
of  the  will,  86,  n.  5.  legacy  to  subscribing  witness  to  a  will  of  personalty  is 
void,  under  25  Greo.  2.  c.  6,  88,  n.  6. 

Nuncupative  will,  failure  to  establish  for  want  of  ragatio  testium,  107,  n.  m.  if 
the  rogatio  does  not  originate  with  the  party,  it  is  bad,  ibid. 

Instructions  for  testament  of  goods  —  Unfimshcd,  unexecuted,  or  separate  papers^ 
intended  to  be  testamentary  —  Deeds,  letters,  S^c.  operating  as  testaments-^ 
Alterations  in,  and  execution  of,  wills,  S^c.  in  general. 

Instructions  for  wills,  general  validity  of,  as  testamentary  papers,  107  a,  107  b, 
in  note,  efiect  of  a  default  of  witnesses  to  an  attestation  clause  in  a  will  of 
personalty,  107  c,  in  note,  a  regulai*  will,  and  another  paper  begun  as  a  new 
will,  the  completing  which  the  act  of  God  has  prevented,  may  be  taken 
together  if  final  intention  be  proved,  107  c,  107  rf,  in  note,  unfinished 
instructions  are  not  to  be  taken  m  addition  to  the  will,  but  in  conjunction 
with  it,  107  c,  note:  incomplete  tnst.mment  intended  as  inception  of  new  will, 
revokes  legacy  given  by  complete  will,  ibid,  a  testamentary  paper  which  is 
neither  a  finished  wiU  m  itself,  or  pr6ved  to  have  been  such  in  testator's 
apprehension  of  it,  is  imperative  when  testator  lives  several  years  afiter, 
107  d,  in  note  109  a.  unfinished  and  unexecuted  papers  when  established  as 
testamentary,  107/,  in  note,  109,  n,g.  various  instruments  as  deeds,  settle- 
ments, letters,  &c.  have  been  held  testamentary,  107/,  and  107  in  notes. 
recognition  when  establishes  testamentary  papers  conditional  in  their  terms, 
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107  in  note,  alterations  in  pencil  in  regularly  executed  and  attested  wilt 

.  where  admitted  to  probate,  ibid,  separate  papers^  when  established  as  »  will, 
ibid,  execution  of  wills  of  goods  in  general,  ioid. 

Codicil  what,  109,  n.  8.  &  fi.  referring  to  the  first  of  two  wills  by  date,  as  the 
last  will  cancels  the  intermediate  wiD,  109,  n.  n.  republishes  will  so  as  to  pass 
the  acquired  lands,  when,  76,  n.  109,  &  n.  15,  109  a.  codicil  revokes  inter- 
mediate will,  109,  n.  2.  a  codicil  of  personalty,  if  attested  by  three  witnesses, 
^republishes  a  will  of  lands,  109,  n.  5.  mixed  will  is  rq)uUished  as  to 
personalty  by  codicil  whether  attested  or  not,  109  a.  words  (l^acy,  or 
personal  estate)  when  may  be  applied  to  real  estate,  109  a,  in  910^.  letters 
when  held  codicils  and  when  not,  109  a,  and  107  d,  in  note,  how  revoked, 
109  a.  probate  refused  to  codicil  made  in  great  confusion,  and  altering  will 
dated  but  four  days  before,  109,  b,  second  codicil  when  revokes  prior 
subsisting  codicil  on  proving  intention  only,  198,  n.  6. 

Donatio  mortis  causa  :  check  or  promissory  note  given  by  testator  in  last  Alness, 
when  valid  as,  iv.  110,  n.o,  11 1,91. 6.  may  subsist  though  will  afterwards 
made  without  mentioning  it,  1 10,  n.  /).  giving  to  wife,  when  not  construed  as 
payment  of  a  former  legacy,  1 10,  n.  4.  husbwad's  intention  to  divest  himself 

.  of  the  property,  and  to  bold  it  as  trustee  for  wife  must  be  shewn,  ibid. 
cannot,  in  general,  be  made  ofchoses  in  adion,  1 10,  n.  5.  delivenr  of  bonds 
and  of  mortgage  deeds  when  good  as,  1 1 1.  n.  6.  absolute  delivery  of  possession 
to  donee,  or  a  trustee  for  him,  which  possession  continues  to  donor's  death, 

.  constitutes  a  good,  lll.n  7.  expressing  intention  to  give>  without  parting 
with  possession,  will  not  amount  to,  ibid,  what  removal  of,  or  permission  to 
fetch  away  any  article  amounts  to,  111  a,  n.  plurality  of  witnesses  not 
re(]|uired,  ibid,  need  not  be  in  testator's  last  illness,  ibid,  must  be  shewn  to 
be  in  contemplation  of  death,  subject  to  revocation  by  donor's  recovery  or 
donee's  death  in  his  lifetime,  ibid,  and  n.  8.  may  sub»st,  though  donor  after- 

.  wards  make  a  will  without  mentioning  it,  111.  a,  n.  may  be  made  for  a 
particular  purpose,  ibid,  effect  depends  on  every  word  and  minute  act, 
ibid,  is  a  legacy,  needs  not  assent  of  executor,  but  shall  not  prevail 
against  creditors,  111.  a^'n,  8.  differs  from  testamentary  disposition,  by 
being  alway  accompanied  with  delivery  of  actual  possession;  ancient  in- 
stances of,  ibid. 

Guardianship:  Will  devising  must  be  attested  by  two  witnesses,  iv.  117.  no 
proof  out  of  will  Ought  to  be  admitted  in  c^e  of  devise  of,  iv.  117,  n.  9. 
devised  to  three  persons,  survives  without  clause  of  survivorship,  lis,  n.  I. 
person  denying  the  Trinity  may  be  a  guardian,  IIB,  n.  2.  infant  trustees  or 
mortgagees  how  may  assume  and  convey  lands  on  petition  of  cestui  que 
trust,  mortgagor,  or  guardian,  121,  122.  guardians  may  consent  to  infant's 
marriage,  122. 

Executors:  Persons  denying  the  Trinity  may  be,  iv.  122,  n.  5.  granting  probate 
to  guardian  of  infant  bein^  sole  executor,  123, 91.6.  appomtment  of,  how 
only  revoked,  126,  n.  7.  dismissing  by  the  court,  ibid,  more  executors  than 
one  are  still  considered  as  an  individual  person,  126,  n.  8.  when  may 
buiy,  iv.  240,  7t.  6,  see  246,  n.  1.  next  of  kin  when  becopies  executor 
de  son  tort  only,  and  not  compellable  by  excommunication,  to  take  on  him 
the  administration,  241,  and  n.  7.  what  act  will  make  an  executor  de  son 
tort,  241,  n.  8.  payment  to  creditor  by  executor  de  son  tort,  242.  revocation, 
subsequent  appointment,  or  substitution  of  executors,  244,  n.  9.  what  exe- 
cutors should  be  joined  in  probate,  t^.*  executor  under  former  will  may 
put  executor  of  latter  will  on  proof  of  that  instrument,  ibid,  executor  may 
act  before  probate,  for  he  derives  his  authority  from  the  testator,  vesting 
with  the  date  of  the  will,  246,  n.  1.  mean  circumstances  of  executor,  without 
misconduct,  no  ingredient  to  take  assets  from  him,  258,  n.  5.  executor  of 
first  executor  who  has  not  proved  cannot  execute  the  tot  will,  270.  but 
administration,  de  bonis  non,  must  be  committed,  ibid,  and  ti.  1. 

Construction  of  iViUs,  devise  to  one  by  name  of  Mary,  whose  christian  name 
was  Elizabeth,  iv.  134,  n.  9.    evidence  of  mistake  m  description  when  not 
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admitted,  Und,  bequest  of  stock  standing  in  trustees'  names  and  not  in  thai  of 
testator  passes  it,  ibid,  when  will  refers  to  deeds,  136.  how  to  decide  on 
testator's  intention  where  the  literal  force  of  expressions  differs  in  a  wiH, 
156,  n.m,  and  see  131,  n.  h.  *  estate'  or  '  estates,'  m  a  will  carries  the  he ; 
exception,  137,  n.  5.  '  all  my  estates  in  law  and  equity,'  passes  personalty* 
to  be  laid  out  in  land,  ibid.  *  legacy  or  personal  estate'  when  may  be  applied 
to  real  estate,  109  a,  in  note,  *  whatsoever  else  I  have  in  the  world  not 
before  by  me  disposed  of,'  and  '  all  I  am  worth'   passes  real  estate,  ibid. 

*  property'  when  carries  reality  and  when  not,  ibid.  '  Manors,  messuages 
lands,  tenements,  and  hereditaments,'  when  only  passes  leasehold  messuages^ 
ibid,  *  Farm,'  when  carries  them,  iiid,  and  139,  n.p,  *  House,'  carries  what, 
though   *  appurtenants'  be  not  added,  137,   n.  5.   when  carries  fee,  ibid. 

*  Messuage,  with  the  appurtenants,'  what  carries,  ibid,  whether  <  Lands  to 
A.,  after  paying  just  debts,'  carries  fee,  ibid,  by  *'  Hereditaments,'  estate  for 
life  only  psi^es,  ibid,  clear  words  in  o]>erative  part  of  a  clause  are  not  to  be 
construed  by  ambiguous  terms  in  the  introduction,  148,  n.t.  when  one  part 
of  a  will  will  not  be  admitted  to  determine  the  meaning  of  anotaer, 

131,  ft.  A. 

Devise  to,  or  for  the  Ute  of  Relations :  Speaks  at  time  of  testator's  death, 
iv.  145,  n.6.  bequest  to  *  poor'  or  '  poorest  relations,'  *  near  or  nearest/ 
or  *  next  of  kin,  who  shall  take,  ibid,  n.7. 

Devise  to  *  Children:*  Grandchildren  when  may  take  as,  148,  n.  t.  great-grand- 
children cannot,  ibid.  *  Issue,'  how  construed,  ibid.  *  Heirs  of  the  body,' 
what  means,  ibid,  does  not  entitle  bastard  to  take,  131,  n.g.  aUter,  if  proved 
by  the  will  itself  to  be  otherwise  Intended,  or  if  there  are  no  legitimate 
children,  ibid,  evidence  for  what  purpose  admbsible  in  this  case,  Und. 
bastards,  how  may  take  bequests,  ibid,  posthumous  child,  when  shall  take 
under  the  word  '  children,'  and  when  not,  ibid,  child  by  subsequent  mar- 
riage when  included,  ibid,  how  bequest  to  child  of  which  unmamed  woman 
is  enceinte,  166. 

Devise  bff  Mortgagor :  general  residuary,  when  passes  legal  estate  in  mortgaged 
premises,  1 56,  n.  8. 

Bequest  of  household  goods  and  furniture:  plate,  linen,  wine,  and  books,  when 
pass  and  when  not,  169,  n.  9.  '*  other  effects,"  what  means,  ibid.  **  stock," 
what,  ibid,  as  to  the  word  *  things,'  ibid,  ''furniture  and  pictures  at  A",  ^id, 
and  n.  d,  current  coin  kept  with  medals,  passes  as  such,  1 69,  n.  d.  "  plate, 
jewels,  linen,  household  goods,  and  cash,  ana  horses,"  will  not  pass  notes  and 
bills,  170,  n.g.  "  household  goods  and  all  implements  of  household,"  will 
pass  what,  ibid,  china  passes  under  the  word  "  furniture,"  ibid*  *  adl  goods  . 
soever  in  and  about  the  dwelling  house;'  running  horses  pass,  ibid. 

Condition  in  Will  not  to  litigate  with  the  Mxecutor  :  considered  merely  interrorem 
and  void,  except  when,  181.  Litigation,  what  means,  ibid. 

T^ngs  devised  tunce:  when  the  last  will  is  a  revocation  of  the  first  devise, 

181,91.1. 

Residue  or  Surplus,  Effect  of  general  Residuary  Clause,  185,  n.  n.  when  executor 
shall  take  surplus,  and  when  he  shall  be  trustee  for  next  of  kin,  197,  n.  r. 

Revocation  of  Will,  is  mere  question  of  intention,  202,  n.  9.  will  being  ambu- 
latory till  testator's  death,  is  revocable,  197,  n.2,  3.  no  unguarded  ex- 
pressions without  the  animus  revocandi  can  operate,  ibid,  n.  4.  how  will 
before  29  Car.  2.  c.  3.  mi^ht  be  revoked  by  parol,  or  by  testator's  intention 
to  alter  it,.198,  n.  5.  revival  of  subsisting  will  by  cancelling  a  second,  198, 
n.  6.  factum  of  second  will  is  presumptive  revocation  of  the  first,  ibid, 
an  animus  revocandi  necessary  to  revoke  the  second  and  revive  the  first 
will  must  be .  clearly  established,  ibid,  when  both  wills  may  stand,  ibid, 
interlineations  and  alterations,  when  do  not  revoke  will,  ibid,  interlineations 
are  inoperative  without  republication,  ibid,  obliterations  not  striking  out 
the  whole  devise,  leave  the  unobliterated  part  good  pro  tanto,  ifnd.  proof  of 
the  intention  to  revoke  prior  to  uncancelled  codicil,  by  subsequent  codicil, 
will  prevail  when,  ibid,  prior  will  undoubtedly  genuine,  will  pitsvail  over 
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tttbtequent  will  of  doubted  validity,  ibid,  two  inconsidtetit  wDls  of  same 
date  Toid  for  uncertainty,  so  as  to  iet  in  the  heir  if  unexplained  by  sub- 
sequent act  of  testator,  ibid,  effect  of  clause  of  rerocation  standing  alone  or 
include  in  will  which  is  not  good,  199,  n,  8.  separate  declaration  of  revo- 
cation how  to  be  signed,  ibid,  the  animus  cancellandi  preserved  by  any  act  of 
cancellation,  how  repelled  by  parol  evidence,  203,  n.  9.  for  the  act  is  an 
equivocal  act,  ibid,  wnich  may  be  made  by  mistake  or  accident,  or  under  an 
erroneous  impression,  ibid,  proof  of  cancelling  will  after  testator's  death,  or 
in  his  life  without  his  knowledge,  will  rebut  prestimption  of  the  ammus 
•  revocantU,  ibid,  effect  of  tearing  off*  or  effiicing  testator's  seal  or  signature; 
of  obliterating  particular  clause;  of  a  part  of  sheet  being  torn  or  cut 
tiirough,  ibid,  advised  mutilation  by  testator  with  whatever  motive  is  a 
revocation,  ibid,  will  not  revive  prior  will,  ^id,  incomplete  mutilation  done 
in  a  fit  of  passion  is  not,  ibid,  cancelling  or  destroying  counterpart  of  will, 
ibid,  obliterating  will  by  testator  himself,  or  in  his  presence  and  by  his 
direction  and  consent,  Aid,  striking  out  name  of  trustee  or  devisee  is  only 
revocation  pro  tanto,  Und,  implied  revocation  of  devise,  205,  n,  t,  revocation 
by  marriage  and  birth  of  chila,  205,  n,  2.  mutual  or  similar  wUls  by  persons 
m  favour  of  each  other,  how  revoked,  ibid, 

Waii  (f  Petty  Officers,  Seamen,  and  Marines  in  H,M,*s  Navy :  Repeal  of  seve- 
ral acts,  205.  mode  of  executing  wills,  ibid,  their  wills  executed  in  foreign 
prisons  valid,  205,  b,  shall  not  be  m  same  instrument  with  power  of  attorney. 
S05,  c,  entering  on  muster  books,  ibid,  examination  of,  by  inspector,  Und. 
probate  of,  ibid,  duty  of  minister,  &c.  as  to  signing  check  for  such  probate, 
90Se,f,  duty  of  proctor  in  obtaining  probate,  2o5,/.  duty  of  ministers 
recovmg  commissions,  &c.  207,  g,  administration  how  obtained  in  order  to 
payment  of  wa^es  of  intestator,  ibid,  minister's  duty  on  rejecting  petition, 
claiming  administration,  205,  /.  his  duty  on 'receiving  commission,  9nd. 
treasurer,  as  paymaster  of  navy,  shall  direct  inspector  to  issue  check,  t6u/, 
and  205,  m,  proctor  not  to  dehver  letters  of  administration  but  to  treasurer 
or  paymaster  of  navy,  205,  m  and  n,  expence  of  suing  out  probate  or  letters 
of  administration,  205,  n,  penalties  on  proctors  taking  more  than  allowed 
fees,  and  on  magistrates,  &c.  aiding  them,  ibid,  extra  reasonable  charges 
allowed  to  proctors,  ibid,  sums  not  exceeding  j^20  how  paid,  205,  n.o. 
intestate  bastard,  ibid,  creditors  administering  shall  deliver  account  of  their 
names  and  abodes  to  inspector,  205,  p,  creditors  how  paid  if  no  will  proved 
or  administration  granted,  205,  q,  executors,  &c.  dying  before  receipt  of 
wages,  ftc.  due  to  aeceased,  205,  r.  payment  by  deputy  paymaster  to  proc- 
tor, 205, «.  remittance  bill,  its  form,  signature,  &c.  t^'^.  how  signed,  &c.  205,/. 
falsely  representing  next  of  kin,  &c.  205,  n,  forp:ing,  &c.  names  of  minister, 
&c.  tmd.  personating,  &c.  officer,  seaman,  or  manne,  ibid,  false  oath  to  obtain 
probate  of  will,  letters  of  administration,  &c.  205,  x,  receiving  wages,  &c.  bv 
raise  probate,  knowing  probate,  &c.  to  be  obtained  by  f^Ise  means,  ibvi, 
who  are  petty  officers  within  the  act,  ibid,  penalties  go  to  Greenwich  hos- 
pital, ibid,  letters  concerning  seamens'  wills  to  go  free,  ibid,  table  of  fees  for 
probates  and  administrations  under  the  act,  205,  z. 

Probate:  Power  of  archdeacon  as  commissary  of  bishop,  to  grant,  iv.  231,  n,3. 
probate,  in  province  of  Canterbury,  of  will  disposing  of  canal  shares,  is 
sufficient  where  canal  is  situate  in  both  provinces,  507.  prerogative  ad- 
ministration, not  necessary,  where  a  man  dies  abroad  leaving  effects  in  one 
diocese  only,  253.  but  would  be  granted,  ex  necessitate,  where  l^atee  is 
prevented  from  filing  bill  for  want  of  it,  ibid,  n,  4,  and  n.  a,  land  in  Bermuda 
passes  by  will,  not  attested  according  to  stat.  Frauds,  so  as  to  be  liable  to 
debts,  258,  n,  7.  so  in  Barbadoes,  see  errata  at  iv.  258,  n,  7,  in  St.  Kitt's  the 
Stat.  Frauds  is  in  force,  258,  n.  7.  ecclesiastical  court  have  exclusive  juris- 
diction of  questions  of  frauds  in  obtaining  wills  of  personalty,  258,  n.  8.  so 
whether  testator  is  non  compos,  258,  n.  8,  238a.  n.  2.  alUer,  in  wills  of  land, 
5S9b,  n,5,  260,  n.  6.  unrepealed  protete  is' conclusive  evidence  of  va- 
lidity of  will  in  all  chni  cases,  but  qu.  238,  n,^.  261,  n.  /.  262,  n,  8.  aiiier, 
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in  criminal  cases,  238,  n.  2.  nor  is  it  evidence  of  an^  c6llateral  matter,  ibid, 
but  it  may  be  shewn  to  be  forged,  ibid,  or  that  the  inferior  court  grantine  it 
had  no  jurisdiction  as  in  b<ma  notMka,  ibid,    but  eyidenoe  tiiat  another 
executor  was  appointed,  or  that  testator  was  insane  is  not  admisuhle,  ibid. 
court  of  equity  has  what  jurisdiction  over  probate,  ibid,  admission  of  rarties 
in  one  court,  as  to  matters  cognizable  in  another  court,  bind  them,  iiUL  no 
probate  necessary  to  entitle  l^tee  to  recover  legacv  out  of  red  estate, 
238  a,  n.  9.  nor  for  will  appointing  guardians,  ibid,  will  be  granted  wh^i  it  is 
doubtful,  whether  some  part  of  the  propertv  is  not  freehold,  238  «,  n.  l.  as 
to  granting,  in  raixt  wills  of  lands  and  goods,  238  a,  n.  2,  238  6,  n.  2.  equity 
may  set  aside  will  for  fraud,  238  b,  n.  2,  239,  n.  4,  but  see  59  n.  but  cannot 
decide  on  validity  of  a  will,  dther  of  real  or  personal  estate,  tM.  general 
course  of  courts  of  equity  when  probates  are  obtained  by  fraud,  or  where 
fraud  affects  only  part  of  the  will,  59,  n.t,  239,  n.4.  litigathig  mixt  will  in 
ecclesiastical  court,  after  set  aside  at  law  for  insanity  of  testator,  240,  n.  5. 
papers  of  testamentary  nature  must  be.  produced,  249,  n.  2.  due  execution  of 
will  of  lands,  when  may  be  proved  at  law  by  one  witness,  249,  n.  5.  general 
rule  in  chancery,  i^,  260,  n,  7. 507.  will  cannot  be  declared  well  proved,  where 
no  heir  at  law  is  to  be  found,  251,  n.  6.   claimant  under  a  will  must  admit  it 
in  totOy  251,  n.  7.  disputed  wills  where  lodged,  iUd.  party  opposing  a  w91  not 
first  to  prove  his  interest  after  admission  thereof  made,  Und.  commission  to 
take  affidavits  of  infirm  or  distant  executors  how  executed,  252,  n.  8,   pre- 
sumption when  a  will  is  not  found  on  the  death  <^  a  testator,  253,  n.  9. 
granting  probate  to   one  part  and  refusing  it  to  another,  253,  and  n.  1. 
reference  to  another  will  how  far  makes  it  operative,  ibid,    omission  of 
bequest  of  residue  by  solicitor's  error,  253  &  n.  2.  calling  in  a  probate  when 
allowed,  59a,  n.  253,  n.Zy  4.   when  barred,  251,  n.  7.  original  will  when 
evidence  after  probate  granted,  507.  repropounding  will  af^er  administration 
taken,  293,  n.  1.  executor  of  first  executor  who' has  not  proved,  cannot 
execute  the  first  will,  270;  but  administration  de  bonis  mm  must  be  com- 
mitted, ibidy  and  n.  1. 
Stamp  duties  on  probates,  and  letters  of  administradon  with  the  will  annexed, 
269,  on  letters  of  administration  without  a  will  annexed,  exemptions,  269  a, 
269  6.    on    legacies  and  successions  to  personal  or  moveable  estate  on 
intestacy,  exemptions,  269  6,  269  c,  269  d.   on  granting  administration  of 
unadministered  residue  to  minor  on  coming  of  age,  284,  n,  6.  points  as  to 
payment  of  legacy  duty,  478,  n.  4.  legacy  duty  payable  on  sum  bequeathed 
by  will  made  abroad,  ibid. 
Of  the  AdministraHon  of  Intestate's  Effects: — Jurisdiction  of  ecclesiastical 
court  over  intestate's  goods,  iv.  271,  m.  2.  right  of  administrator  arises  only 
from  the  ordinary,  iv.  246,  n.  1.  every  legitimate  person  is  presumed  to  have 
next  of  kin,  285,  n.  8.  administration  cannot  be  t^en  by  widow  as  such,  and 
as  one  of  next  of  kin,  278,  n.  4.  granting  administration  to  second  wife,  when 
the  first  had  been  divorced  by  Danish  law,  ibid,  sole  preferred  to  joint  ad- 
ministrators,  278,  n.  5.  administrators  must  join  and  be  joined  in  every  act, 
ibid,  joint  administration  is  never  granted  to  unwilling  or  adverse  parties, 
ibid,  of  wife's  goods  can  be  granted  to  no  one  but  the  husband,  278,  n.  6. 
how  granted,  where  husband,  having  appointed  his  wife  executrix,  perished 
with  her  in  the  same  wreck,  279,  n.  7.  to  which,  of  several  next  or  kin,  in 
equal  d^ree  granted,  280,  n.  8.   primogeniture  alone  gives  no  right  to,  Und, 
residuary  legatees  entitied  to  administration  de  bonis,  before  legatees  and  an- 
nuitants, 280,  n.  9.  residuary  legatee  for  life,  when  called  on  to  give  security, 
ibid,  when  residuary  legatee  is  preferred  to  residuary  legatee  for  life,  ibid, 
creditors*  wishes  as  to  appointing  administrator,  when  are  entitied  to  con- 
sideration, 280,  n.  8.  creditors'  right  to  obtain  administration,  280  a,  n.  1. 
his  right  to  it  when  obtained,  ibid,  revoking  its  grant  to  him,  ibid,  adminis- 
tration pendente  lite,  and  appointing  receiver  of  personalty,  282,  n.  4,  guard- 
ianship of  next  of  kin,  bein|;  infants,  how  asugned,  2B3»  n.  5.  aikninistrator 
durante  minot^  (9t€Ue,  when  infant  ia  sole  eatecutotr,  by  38  Geo»  3.  c  87.,  284, 
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hU  character  and  liability,  284,  n.  6.  administration  of  insolvent  estates,  ibid. 
Btamp-duty  on  second  administration,  {viz,  of  unadministered  residue,)  grant- 
ed to  minor  on  coming  of  age,  i&id.  administrator  dying,  285,  n,  7.  crown 
takes  administration  de  jure,  where  bastard  dies  intestate,  285,  n.  8.  exa- 
mined copy  of  book  of  acts  of  spiritual  court,  evidence  of,  292,  it.  9.  exe- 
cutor, when  not  barred  from  rcpropoundin^  alleged  will,  after  suffering 
next  of  kin  to  take  out  administration,  295,  n.  1 .  grantee  of  administration, 
how  to  defend  the  grant,  ibid, 

V.  Cff  the  Duty  of  Executors  and  Administratort,  in  making  an  Inventory  and 
getting  in  the  Effects  of  the  Deceased: — Executor,  when  compellable  to  pro- 
duce xnYexitoryoefore  probate  granted,  iv.  293,  n.  5.  charge  of  omission  in 
inventoiT,  ibid,  within  what  time  roust  be  brought  in  by  executors,  at  in- 
stance of  residuary  legatees,  ibid,  adminbtrators,  when  called  on  to  produce 
inventory,  t^i^.  representatives,  of  administrators,  how  liable  for  first  inteb- 
tate*s  efiects,  Und,  executor  in  custody,  for  not  exhibiting  inventory,  cannot 
have  a  supersedeas,  on  ec^uitable  grounds,  for  disputing  the  debt,  297,  n,  4. 
administratrix  having  equitable  demand  against  intestate's  effects,  must  ex- 
hibit an  inventory,  t^.  articles  obtained  by  executor  before  testator's  death, 
by  other  means,  need-  not  be  inserted,  297,  n.  5.  granary  on  pillars  is,  in 
Hampshire,  a  chattel,  301.  the  paraphernalia  right  shall  not  prevail  against 
creditors,  307,  n,  7.  may  be  dispNensed  with,  when  long  time  has  elapsed  be- 
fore applying  for,  310,  n.  8.  prohibition  lies  to  consistory,  if  it  proceeds  to 
hear  exceptions  to  inventory  exhibited,  312,  n.  9.  practice,  however,  is  other- 
wise, t^. 

VI.  Of  the  Payment  of  Debts  bi/  Executors  or  Administrators:  —  Devisee  of  lands 
now  liable  for  testator's  specialty  debts,  iv.  324,  n,  2.  specialty  creditors,  when 
come  in  under  the  will  only,  ibid,  will  may  direct  payment  of  simple  contract 
before  specialty  creditors,  Aid,  devise  to  trustees ;  and  first,  for  payment  of 
debts,  takes  it  out  of  the  statute,  ibid,  char^^  for  payment  of  debts,  makes 
equitable  assets,  334,  n,e.  rule  respecting  the  order  of  marshaling  assets, 
340,  n.  i.  freehold,  copyhold,  and  personal  estate,  when  liable  to,  or  exempt 
from  debts,  ibid,  rent  due  on  parol  lease,  shall  be  paid  before  bond  debts, 
341  a,  n,  3.  executor  need  not  retain  in  part,  though  there  are  not  assets  to 
pay  all,  342,  n.  4.  equitable  demand  ot  administratrix,  against  intestate's 
effects,  will  bar  distribution,  297,  n,  4,  debt  due  on  decree,  preferable  to  spe- 
cialty debts,  551,  n.  5.  charging  executors  with  interest  on  balances  in  their 
hands,  357,  n,  8.  recovery  of  money  paid  by  executors  by  mistake,  on  testa- 
tor's account,  361,  n.  8.  a. 

VII.  Of  the  Payment  of  Legacies,  and  Distribution  of  Intestate's  Effects, 

I.  Concerning  the  Payment  of  Legacies :  —  Persons  denying  the  Trinity  may 
take  legacy,  iv.  362.  legacy,  when  goes  in  satisfaction  of  provision  by  settle- 
ment, 362,  n.  w.  and  see  378,  n,  5,  if  given  by  will  of  parent,  and  not  by  will 
of  stranger,  ibid,  &  n.  x,  legacy  to  creditor,  now  far  satisfaction  of  debt,  ibid, 
two  legacies  to  same  legatee,  in  the  same  or  different  instruments,  565,  a.  n. 
legacy  to  be  sued  for  in  ecclesiastical  court,  238,  a.m.  2.  Jurisdiction  of  chancery 

I  and  exchequer  in  suits  for  legacies,  366,  n.  a  a.  action  at  law  lies  against 
executor,  to  recover  specific  chattel,  367,  n,  legatee's  expences  paid,  on  es- 
tablishing a  paper,  ibid,  le^cy  carries  interest  from  a  year  after  testator's 
death,  if  no  otner  period  is  fixed  by  will,  375,  n,4,  if  'not  payable  at  any 
given  time,  does  not  carry  interest  till  that  time,  378,  n,  5,  legacy  by  parent 
to  child,  carries  interest  from  the  death ;  exception,  ibid,  interest  on  legacies 
and  portions,  is  4  per  cent.,  ibid,  legacy  of  money  due  on  mortgage,  wl^  re- 
covered, carries  interest  from  testator's  death,  ibid,  payment  of  portions  is 
satisfaction  of  legacy,  when,  ibid,  necessary  deduction  for  testator's  debts, 
will  bar  legatee's  suit  for  legacy,  385,  n,  6.  when  executor  cannot  compel  a 
paid  legatee  to  refund,  if  assets  fall  short,  387,  n.  7,  8. 

II.  Concerning  the  Distribution  of  Intestate's  Effects:  statute  of  distributions  by 
whom  framed,  and  in  general  construed  by  civil  law,  392,  n.  9,  410,  «.  9. 
bill  for  distribution  proper  in  equity,  395,  n,  1.  estate,  pur  autre  vie  dis- 
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tributable  in  equity  only,  Und,  an  onljf  child  takes  under  the  statute  ^96,  n.  S. 
distribution  of  personalty  takes  place  by  law  of  place  of  domicil,  and  not  ret 
sites,  ilfid ;  but  see  as  to  legacy  duty,  478,  n.  4.  bringing  advances  by  w^y  of 
settlement  into  hotchpot,  597,  n.  5.  this  rule  only  applies  in  cases  of  actual 
and  not  partial  intestacy,  ibid.  n,4.;  and  see  471,  n.  1.  whether  the  words 
'  heir  at  law'  mean  the  common  law  heir  only,  and  not  the  heir  in  borough- 
English,  &c.  598  &  n,  5.  what  is  adyancement  of  child,  599,  n,  6.  land 
claimed  by  a  younger  child  under  settlement,  is  held  an  advancement  within 
the  statute,  402,  n,  7.  not  so,  if  land  or  money  is  taken  by  descent  or  by 
will,  ibid,;  and  see  467,  n,  9.  executors,  trustees  for  next  of  kin  of  undisposed 
residue  for  next  of  kin,  397,  n.  4,  402,  n,  7.  uncle  preferable  to  deceased 
uncle's  son,  as  next  of  kin,  424,  n-  3. 
Of  the  Custom  of  the  City  of  London :  wife's  original  ri^ht  under  the  custom 
before  U  Geo,  c.  18,  442,  n,  7.  widow's  chamber  nght  not  valid  against 
creditors,  442,  n.  8.  right  of  survivorship  among  children,  and  devise  of 
orphanage  part,  442,  443,  444.  children  bom  out  of  the  city,  whose  father 
neither  lived,  died,  or  had  property  in  London,  but  was  a  freeman,  are  city 
orphans,  444.  marrying  city  orphan  without  leave  of  aldermen,  ibid,  rights 
of  widow  of  freeman,  446.  advancement  of  child  if  made  on  or  after 
marriage,  or  under  marriage  agreement,  bars  orphanage  part,  446  &  n,  8, 
so  if  made  by  other  establishment  in  life,  446  a,  n.  9.  copyhold  granted 
to  son  when  no  advancement,  246,  n,  9,  a.  child  of  freeman  must  abide 
by  will  in  toto,  or  by  custom  in  toto,  418,  n.  v.  time  for  electing  between 
legacy  and  orphanage  part,  ibid,  efiectof  advancement  on  other  child- 
ren's shares,  ilnd,  conveyances  to  evade  the  custom  are  fraudulent,  ibid, 
certainty  of  advancement  before  bringing  it  into  hotchpot,  ibid,  release  of 
wife's  right  by  husband  though  she  is  a  minor,  were  ineftectual,  450,  &  n.  2, 
2.  a.  table  of  distribution  by  the  custom^  477.  wife  divorced  for  adultery 
loses  customary  share,  477,  n,  5. 
Of  the  Custom  of  the  Province  of  York:  wife's  right  under,  before  4  W,  c.2, 
456,  n,  5,  adyancement  of  child  in  lifetime  by  some  certain  act  and  not  by 
will,  when  bars  custom,  467,  n.  9,  &  see  402,  n,  7.  whether  residue  undisposed 
of  by  will  of  inhabitant  of  province  of  York,  shall  go  according  to  the 
custom,  or  according  to  the  rule  of  the  stat.  Distributions,  471,  ».  1.  table  of 
distribution  by  the  custom  and  of  variation  between  the  two  customs, 
477,  a,  b.  semb.  custom  of  York  attaches  only  to  a  man  while  inhabitant  or 
householder  within  the  province,  477  6,  458. 
Of  the  Custom  within  the  Principality  of  Wales  :  the  doctrine  o£pars  raiionabilis 

extends  to  intestate's  effects  in  Wales,  478. 
VIII.  Account:  debt  barred  by  Stat.  Limitations  enables  creditor;  to  compel  ad- 
ministrator to  account,  486,  n,  5. 
Witchcraft:  acts  against,  in  England,  Scotland,  and  Ireland  abolished,  iv.  498. 
Wood,  tithe,  iii.  410. 

Wood,  (iii.  478—489),  considered  a  small  tithe,  iii.  409,  n.  7.  seems  de  jure 
a  great  tithe,  iii.  479,  n.  7,  used  as  fuel  in  houses  of  husbandry  is  a  small 
tithe,  t^,  and  see  409,  n.  7.  grosbois  sknifies  timber,  480,  n.  8.  cherry,  holly, 
aspen,  horse-chesnut,  lime,  walnut,  wiUow,  and  beech,  when  timber,  480, 
n.  9.  488.  germins  or  shoots  from  old  stools  are  tithable,  480,  n.  1.  pol- 
lards to  be  privileged  must  be  shewn  to  be  ancient,  and  also  that  they  are 
timber.  Page  v.  WUson,  2J,^W,  522.  when  a  tree  shall  be  deemed  twenty 
years'  growth  and  how  its  a^  shall  be  determined^  485-— 487.  hornbeam  not 
tithable  as  underwood,  488,  n.  3.  custom  that  wood  growing  in  hedge-rows 
shall  be  exempt  from  tithe,  how  extensive  must  be,  iv.  Addenda,  506.  sub- 
sequent use  ot  wood  seems,  sometimes,  to  determine  its  liability  to  be  tithed, 
how,  489.  custom  to  exempt  wood  used  as  fuel  from  tithe  is  strictissimi  juris, 
489,  n,  7.  &  488.  tithe  due  as  well  from  trees  yielding  tithable  fruit  as  from  those 
that  do  not,  489,  n,i.  whether  vendor  or  vendee  shall  pay  tithe  of^  490. 
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Wool,  mixt,  small  tithe,  iii.  408.  499.  custom  to  pay  dthe  of  bj  pound,  and  not 
'  by  fleece,  is  no  modus^  445,  en.  in  some  places  tithe  (d,  is  [Mid  by  fleece,  502, 
«.  8.  tithe  o^  demandable  in  parish  where  sheep  are  shok^  503,  «.  1.  so  of 
lambs»  though  lambs  themselves  were  tithed  two  months  before,  iM. 
Youn^  of  animals,  tithe  of  accrues  on  birth,  but  u  not  to  be  set  out  till  later 
*  period,  iii.  499,  &  n.  J.  in  what  parish  to  be  paid,  502,  n.  9. 


THE  END. 


Printed  by  A.  Strah^n,  Law- Printer  to  His  Majesty, 
Printer»-SCreet,  London. 


ERRATA- 


VOL.  I. 

Page  118/.  16.,  far  'mother*  read  <  wife.' 

360  n.  4.  /.  5,, /or  *  return*  read  *  retain.* 

S71«  372,  dele  from  <  and  by  26  Geo.  2.  c.  33'  down  to  <  public  use,'  and  rtad 
See  now  4  (r^o.  4.  c.  76.  «.  6.9  in/rof'jtit*  Maeriaok,  VIII.,  and  52  CTeo.  3. 
c.  146,  tit,  Registbr  Book. 

VOL.  IL 

55  n.  at  end  of  1st  break  add  *  see  now  57  Geo,  3.  c.  99.  «.  52.  p.  64.' 

67  d.  Sd  paragraph ybr  '  36  Geo,  3.  c.  3S*  r^ad  *  c,  83.' 

72  n.  (2)  add  at  end  <  see  now  57  Geo,  3.  c.  99.  i.  52.  p.  64.* 

136  n.  jyenidt,  line ybr  *  with'  read  *  without.* 

153  n.  (A)  add  *  SoUers  v.  Lawrence,  Willes'  R.  41i8.  S.  P.' 

157  n.  in  marginybr  *  sequcstra/ion'  read  *  sequestrator.' 

192  a,  n.  9.  end  of  2d  paragraph,  add  '  but  see  52  Creo.  3.  c.  155.  f.  9.' 

192  a.  n.  9.  1st  line  of  2d  paragraph  for  <  does*  read  '  did.* 

2nd  line  add  after  «  572'  Till  by  10  Ann,  c.  2.  ».  9.  ante  p.  189, 
190,  it  was  otherwise  specially  provided. 
202.  /.  6.,  from  top  of  page,  for  *  person  then'  read  *  persons  there.' 
244.  b,  L  12., for  *  bring'  read  *  bury.' 
336  /.  4.  from  top  of  page  for  n.  (4)  read  n.  (5). 
336.  tit,  Jews.    Charities  and  Naturalization,  at  end  of  this  page  are  misprinted 

there  as  principal  heads. 
437  n.  (2),/or  *  Riddall*  rearf  '  R«idall.'  add  at  end  <  3  Phill,  R.  256.* 
461  I,  13.,  fir  8.  I.  read  s,  2. 
465  /.  6.  from  Y,for  s,  1.  read  s,  2. 
485  n.  /.  19.  from  top, /or  (1)  read  (9). 
501.  n.  (7),  last  line,  t^er  '  marriage'  add  ^  where  he  knew  it  at  the  time  of  ths 

marriage/ 
506.  a.  1, 4.  from  bottom,  for  *  no'  read  '  a.'  See  Addenda,  Burial. 

VOL.  III. 

84  /.  6,,  for'  26  Geo.  8.'  read  *  26  Hen.  8.' 

93  n.  8.  /.  15.  for  '  argued*  read  <  arguendo,* 

2d  308  a.  read  308  6. .-  and  add  at  end  of  n.  (5),  ^  and  see  5.  25.  308  iE;.' 

308  ^.  /.  14  from  bottom,  after  '  s.  84'  add  <  this  act  shall  not  extend  to  Irelawiy 

s.  85.' 
314  n.  7.  /.  2,  for  22  read  82. 
308  r.  Leases  of  non-residents:    here  were  placed  in  the  former  editions,  Milia  ▼• 

Etheridge,  Bunb.  R,  210.  QuUter  v.  Lowndes,  Bunb.  211.  Atkinson  and 

Prodgers  v.  Peasley,  (which  last  case  see  ii.  393,  n.  7.)  which  seem  superseded 

by  the  operation  of  57  Geo.  3.  c.  99.  s,  1. 
413  a. /.  12,/or  *  intrinsic'  read  *  extrinsic' 
37  /.  4.  from  top  of  page,  for  *  prescriptive'  read  *  prescription.* 
437  n.S,  LI,  dele  '  see  contra,'  and  insert  '  not  the  converse.' 
450  last  line,  dele  <  last,'  and  after  <  modus'  insert  <  ip  Layng  T.  Yartorou^.' 
523.  /.  5.  for  <  this'  read  <  it  is  fraud  within  the  statute.' 

VOL.  IV. 

238,  n,  7.  afier  <  8  Ves.  481,'  add  '  and  in  Barbadoes,  Anon,  2  P,  Wms.  75.' 
282,  /.  18,  after  *  executor/  read  '  before  38  Geo,  3.  c.  87.  s,  6,,  and  58  Geo,  3. 

c.  81.  s.  I,*  and  for  *  ceaseth'  read  '  ceased.' 
505.  Tithes,  /.  I.  for'  309*  read  «  409.* 
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